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PREFACE. 


Since  the  adoption  of  the  Code  of  Civil  Procedure,  and 
ihe  Criminal  and  Penal  Codes,  a  work  of  the  character  of 
•this  volume  appeared  to  be  necessary  to  the-  officers  whose 
powers,  duties  and  liabilities  are  treated  of ;  and  with  a 
view  of  supplying  such  necessity,  as  well  as  furnishing  the 
practicing  lawyer  with  much  valuable  aid,  the  present  vol- 
>ume  was  written. 

No  w^ork  of  this  kind  having  been  written  for  many 
years,  the  large  collation  of  the  decisions  of  the  courts  of 
ithis  and  other  States,  will,  it  is  believed,  be  found  es- 
pecially useful  to  the  lawyer. 

While  the  statute  law  stated  in  the  text  is  that  of  the 
•State  of  New  York,  the  general  uniformity  of  the  statutes 
upon  these  subjects  in  the  different  States,  will,  with  the 
large  number  or  references  to  decisions  of  the  courts  of 
other  States,  make  the  book  useful  in  any  State. 

The  references  to  the  Revised  Statutes  are  made  to  the 
"fifth,  sixth  and  seventh  editions,  for  the  better  accommoda- 
ition  of  all. 

As  the  usefulness  of  a  book  of  this  natare  depends  very 
much  upon  the  readiness  with  which  the  desired  informa- 
sfcion  may  be  found,  especial  pains  has  been  taken  ill  the 
arrangement  of  the  work,  and  otherwise,  to  render  it  ac- 
ceptable in  this  respect. 

JoHNSTOWN^,  IST.  Y.,  MarcTi,  1883.  ' 
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PART  I. 


OF    SHERIFFS 


CHAPTER,  I. 

OF  THEIR  OFFICE,  AND  THE  QUALIFICATIOlirS  THEREFOR  ;  AND 
HEREIN  OF  THEIR  ELECTION,  RESIGNATION  AND  REMOVAL. 


SECTION  I. 


OF  THE   OFFICE,  THE  ELECTION  AND   QUALIFICATIONS. 

1.  The  Office. — The  sheriff  is  a  county  officer,  represent- 
ing the  executive  or  administrative  power  of  the  State 
within  his  county.  The  name  is  derived  from  two.  Saxon 
words,  scyre,  shire,  and  reve,  keeper. '  The  office  is  said  by 
Camden  to  have  been  created  by  Alfred  when  he  divided 
England  into  counties  ;  but  Lord  Coke  is  of  opinion  that 
it  is  of  still  greater  antiquity,  and  that  it  existed  in  the 
time  of  the  Romans,  the  shire  reeve  being  the  deputy  of  the 
Earl  {comes),  to  whom  the  custody  of  the  shire  was  origin- 
ally committed,  and  hence  the  deputy  was  knowii  as  ^ice 
comes.''  The  earls,  by  reason  of  their  high  employments 
and  attendance  on  the  king' s  person,  were  unable  to  transact 
the  business  of  the  county,  and  so  laid  the  labor  on  the  mce 
comes,  shire  reeve  or  sheriff,  reserving  unto  themselves  the 
honors.  In  process  of  time  the  sheriff  became  entirely 
independent  of  and  not  subject  to  the  earl ;  the  king,  by 
his  letters-patent,  committing  custodiam  comitatus  to  him 
alone.' 

Constitutional  provisions  for  the  election  of  sheriffs,  by 
the  election  of  counties,  respectively,  imply  an  establishment 

'  2  Bouv.  Law  Diet.,  518. 

"  Camden,  156;  Coke  Litt.,  168a;  Dalton'f  Sheriffs,  5. 

'  1  Blackst.  Com.,  338. 


2  Of  Sheriffs. 

of  the  office  of  sheriff  substantially  as  it  was  generally 
known  and  recognized  throughout  the  country  at  the  time 
the  constitution  was  adopted.  And  the  legislature  cannot 
take  from  the  sheriffs  an  important  portion  of  the  duties 
usually  assigned  to  them.'  Courts  must  judicially  know 
who  is  sheriff  o'f  a  particular  county.' 

2.  Election  and  Term  of  Office. — At  the  general  election 
there  must  be  chosen,  by  the  electors  thereof,  one  sheriff 
in  each  county  of  the  State,  once  in  every  three  years,  and 
as  often  as  a  vacancy  shall  happen."  On  the  erection  of  a 
new  county  the  sheriff  shall  be  elected  at  the  general  elec- 
tion next  succeeding  the  erection  of  the  county,  or  at  such 
other  time  as  the  legislature  shall  direct."  So  soon  as  a 
person  shall  have  been  duly  determined  to  be  elected,  the 
county  clerk  must  deliver  to  such  person  a  certified  copy 
of  the  determination  showing  such  election ; "  and  must 
also,  within  twenty  days  after  a  general  election,  and  within 
ten  days  after  a  special  election,  transmit  to  the  secretary 
of  state  a  list  of  names  which  shall  contain  the  name  of 
the  person  so  elected,  and  his  place  of  residence."  The  per- 
son elected,  unless  he  be  elected  to  supply  a  vacancy  then 
existing,  shall  enter  upon  the  duties  of  his  office  on  the  first 
day  of  January  following  the  election  at  which  he  shall  be 
chosen ;'  and  he  shall  continue  in  the  performance  of  such 
duties  until  the  commencement  of  his  successor's  term  of 
office,  and  the  service  upon  him  of  the  certificate  showing 
that  his  successor  has  duly  qualified  for  the  office. '  If  one 
is  elected  to  fill  a  vacancy,  he  holds  the  office  for  the  full 
term,  and  until  his  successor  qualifies  and  he  is  notified 
thereof."    If  a  vacancy  occur  in  the  office  of  sheriff,  and 

1  State  V.  Brunst,  26  Wis.,  412. 

'  MiUer  ®.  McMillan,  4  Ala.,  527. 

8  Const.,  Art.  10,  §  1;  1  R.  S.  (Sth  ed.),  879,  §  13,  397,  §  68  ;  419,  §  1;  id. 
(6tli  ed.),  377,  §  1;  id.  (7tli  ed.)j  837,  §  1. 

«  1  R.  S.  (5tli  ed.),  401,  §  89;  id.  (6tli  ed.),  406,  §  110;  id.  (7th  ed.),  360,  §  50. 

''  1  R.  S.,  (5th  ed.),  439,  §  21;  id.  (6th  ed.),  444,  §  31;  id.  (7th  ed.),  393,  §  31. 

6 1  R.  S.  (5th  ed.),  439,  §  22;  id.  (6th  ed.),  444,  §  22;  id.  (7th  ed.),  398,  §  22. 

'  1  R.  S.  (5th  ed.),  408,  §  3;  id.  (6th  ed.),  414,  §  8;  id.  (7th  ed.),  865,  §  3. 

8  Code  Civ.  Pro.,  §  188;  ColUns  ».  Nail,  3  Dev.  (N.  C),  457;  Akers  «.  State, 
8  Ind.,  484. 

.'People  v.  Green,  3  Wend.,  366;  People  d.  Coutant,  11  id.,  132,  511;  State 
«.  McClintock,  1  McCord  (S.  C),  345. 
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tHere  be  no  under  sheriff,  and  no  coroner  wlio  qualifies,  then 
the  county  judge  of  the  county  in  which  such  vacancy 
occurs  must  appoint  some  suitable  person  to  execute  the 
ofiice,  until  a  sheriff  shall  be  duly  elected  or  appointed  and 
qualified.  Such  appointment  shall  be  in  writing,  under  the 
hand  and  seal  of  the  county  judge,  and  shall  be  filed  in  the 
office  of  the  county  clerk,  who  shall  forthwith  give  notice 
thereof  to  the  person  so  appointed.  And  such  person  shall 
then,  vdthin  six  days  after  receiving  such  notice,  qualify  as 
a  sheriff  regularly  elected  in  that  county  is  required  by  law 
to  qualify;'  and  be  subject  to  all  the  dutie^,  liabilities  and 
penalties  imposed  by  law  upon  a  sheriff  in  that  county  duly 
elected  and  qualified."  ' 

3.  Qualifications. — To  be  capable  of  holding  the  office  of 
sheriff,  or  any  other  civil  office,  one  must,  at  the  time  of  his 
election  or  appointment,  be  a  citizen  of  this  State,  and  have 
attained  the  age  of  twenty-one  years  ;'  and  he  then  must 
reside  within  the  county  in  which  the  duties  of  his  office 
are  required  to  be  executed."  He  can  hold  no  other  office," 
and  he  is  ineligible  for  the  same  office  for  the  next  three 
years  after  the  expiration  of  his  term." 

It  is  not  the  province  of  the  officer  to  whom  application 
is  made  to  administer  the  oath  of  office  to  determine  whether 
the  person  presenting  himself  is  or  is  not  capable  of  holding 
the  office.  '  It  is  his  duty  on  the  production  of  the  commis- 
sion to  administer  the  oath.  If  the  appoiutment  or  election 
is  improvidently  made  there  is  a  legal  mode  in  which  it  may 
be  declared  void. ' 

4.  Official  Oath  and  Bond. — Before  the  sheriff   enters 

1  1  R.  S.  (5th  ed.),  879,  §§  177,  178,  179;  id.  (6th  ed.),  908,  §§  243,  344,  845; 
id.  (7th  ed.),  968,  §§  83,  83,  84. 

« 1  R.  S.  (5th  ed.),  879,  §  181;  415,  §  57;  id.  (6th  ed.),  908,  §  346;  433,  §  60; 
id.  (7th  ed.),  968,  §  86;  373,  §  49. 

M  R.  S.  (5th  ed.),  407  §  1;  id.  (6th  ed.),  414.  i  1;  id.  (7th  ed.),  365,  §  1. 

"IR.  S,,(5thed.),  383,  §13;  id.  (6th  ed.),  383,  §15;  id.  (7thed.),  349,  §  15; 
Patterson  «.  Miller,  3  Met.  (Ky.),  493;  State  b.  Smith,  14  Wis.,  497;  State  v. 
Anderson,  Coxe  (N.  J.),  318. 

5  Const.  Art.  10,  §  1;  1  R.  S.  (5th  ed.),  897,  §  68;  id.  (6th  ed.)  403,  §  93;  id. 
(7th  ed.),  360,  §§  47,  48;  Scott  ».  Strobach,  49  Ala.,  477;  Bunting  ».  Willis,  37 
Gratt.  (Va.),  144. 

«  1  R.  S.  (oth  ed;),  397,  §  68;  id.  (6th  ed.),  403,  §  93;  id.  (7th  ed.),  360,  §  48. 

'  People  n.  Dean,  3  Wend.,  488;  State  v.  Anderson,  Coxe  (N.  J.),  318. 
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upon  tlie  duties  of  his  ofBce,  and  within  fifteen  days  after 
he  has  been  notified  of  his  election  or  appointment,  or 
within  fifteen  days  after  the  commencement  of  his  term  of 
office,  he  must  take  and  deposit  within  the  office  of  the 
clerk  of  his  county  the  constitutional  oath  of  office. '  And 
he  shall,  within  twenty  days  after  being  notified  of  his  elec- 
tion, and  before  he  shall  enter  upon  the  execution  of  the 
duties  of  his  office,  execute  with  two  or  more  sureties,  who 
shall  be  freeholders,  a  joint  and  several  bond  to  the  people 
of  this  State  in  the  penal  sum  of  $20,000,  if  he  be  sheriff  of 
the  city  and  county  of  New  York;  and  of  $10,000  if  he  be 
sheriff  of  any  other  of  the  counties.  Such  bond  shall  be 
filed  in  the  clerk's  office  of  the  county  for  which  the  sheriff 
executing  it  shaU  have  been  elected  ;  and  the  clerk  must,  at 
the  time  of  filing  the  same,  administer  an  oath  to  each  of 
the  sureties  named  therein,  that  he  is  a  freeholder  within 
this  State,  and  worth,  if  in  the  city  and  county  of  New 
York,  the  sum  of  $20,000,  and  if  in  any  other  county,  such 
sum  as  shall  be  proportionate  to  the  number  of  sureties 
bound  in  such  bond,  and  to  the  amount  of  the  bond  required 
in  such  county,  over  and  above  all  debts  whatsoever  owing 
by  him;  which  oath  shaU  be  uidorsed  on  the  bond  and  sub- 
scribed by  each  of  the  sureties  in  the  presence  of  the  clerk, 
who  shall,  notwithstanding,  judge  of  and  determine  the 
competency  of  such  sureties.  And  within  twenty  days  after 
the  first  Monday  in  January  in  each  year  subsequent  to  that 
in  which  he  shall  have  entered  on  the  duties  of  his  office, 
the  sheriJf  must  renew  the  security  so  as  above  required  to 
be  given  by  him  ;  and  this  renewed  security  must  be  in  the 
same  amount,  and  be  given  in  the  same  manner  and  be  sub- 
ject in  all  respects  to  the  same  regulations  as  such  original 
security.  If  for  any  reason  the  county  clerk  may  not  act  in 
the  matter  the  county  judge  must  perform  his  duties  in  the 
premises.'' 

In  addition  to  the  bond  so  required  to  be  given,  a  sheriff 
must  execute  a  bond  for  the  payment  of  all  moneys  by  him 

1  1  R.  S.  (5th  ed.),  410,  §  24;  411,  §§  25,  39;  subd.  6;  id.  (6th  ed.),  417,  §§  24, 
25;  418,  §  28,  subd.  6;  id.  (7th  ed.),  367,  §§  20,  21;  368,  §  34,  subd.  6. 

2 1  R.  S.  (5th  ed),  876,  877,  §  162-165;  1  id.  (6th  ed.),  905,  §  227;  906,  §  230; 
id.  (7th  ed.),  965,  §  67:  966,  §  70;  Consol.  Act  of  1832,  §  1714;  Bosworth  v. 
Heys,  46  Ga.,  635. 
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collected  under  the  provisions  of  the  Military  Code  (Laws  of 
1870,  chap.  80),  and  his  sureties  wUl  be  liable  for  any  offi- 
cial delinquencies  on  the  part  of  their  principal  under  said 
act.  Such  bond  is  to  be  approved  by  the  county  judge  of 
the  county  in  which  the  sheriff  resides.'      ^ 

It  has  been  decided  that  it  is  enough  if  the  sheriff  give 
the  requisite  bond  within  fifteen  days  after  the  commence- 
ment of  his  term." 

The  bond  is  in  force,  and  obligatory  upon  the  principal 
and  sureties  therein,  so  long  as  the  ijrincipal  continues  to 
discharge  the  duties  of  his  office,  and  until  his  successor  is 
appointed  and  has  duly  qualified.^  Bat  the  sureties  thereon 
are  exonerated  from  all  liability  by  reason  thereof,  for  all 
acts  or  omissions  of  the  principal  after  he  has  duly  renewed 
such  bond.*  The  sureties  on  the  bond  of  the  sheriff  are  lia- 
ble for  all  official  delinquencies  of  which  the  principal  may 
be  guilty. "  And  when  there  is  a  vacancy  in  the  office  of 
sheriff,  and  the  under  sheriff  acts  as  sheriff,  they  are  also 
liable  for  all  the*  official  delinquencies  of  which  the  under 
sheriff  may  be  guilty. " 

Where  the  sheriff  is  liable  for  the  escape  of  a  prisoner 
committed  to  his  custody,  or  is  guilty  of  any  other  actiona- 
ble default  or  misconduct  in  his  office,  the  person  injured 
thereby  may  apply  to  the  Supreme  Court,  or  to  a  Superior 
City  Court  having  jurisdiction,  for  leave  to  prosecute  the 
sheriff's  official  bond.  The  application  must  be  accom- 
panied by  proof  by  affidavit  of  the  default  or  misconduct 
complained  of,  and  that  satisfaction  has  not  been  received  ; 
and  by  a  certified  copy  of  the  official  bond.'  Upon  suchi  an 
application  the  court  must  grant  an  order,  permitting  the 

'  Laws  of  1870,  chap.  80,  §  218;  1  R.  S.  (7th  ed.),  780,  §  318. 

^  People  V.  Holley,  12  Wend.,  481 ;  Hall  «.  Luther,  13  id.,  491. 

MRS.  (5th  ed.),  413;  §  35;  id.  (6th  ed.),  418,  §  33;  id.  (7th  ed.),  368,  §39; 
Vann  v.  Pipkin,  77  N.  C,  408;  Dunphy  v  Whipple.  35  Mich.,  10. 

M  R.  8.  (5th ed.),  413,  §  8>;  id.  (6th  ed.),  418,  §34;  id.  (7th  ed.)  369,  §  30; 
see  People  v.  Ten  Eyck,  13  Wend.,  448. 

5  People  v.  Schuyler,  4  N.  Y.,  173;  People  «.  Brush,  6  Wend.,  451;  Code 
Civ.  Pro.,  §  588;  State  v.  Prime,  54  Ind.,  450;  State  v.  Kelly,  43  Tex.,  667; 
O'BannonD.  Sanders,  34  Gratt.  (Va.),  138. 

« 1  R.  S.  (5th  ed.),  877,  §  167;  id.  (6th  cd.),  906,  §  332;  id.  (7th  ed,),  966,  § 
72;  Ward  v.  Storey,  18  Johns.,  120. 

'  Code  Civ.  Pro.,  §  1880. 
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applicant  to  maintain  an  action  upon  the  bond.  The  action 
mnst  be  brought  in  the  court  which  granted  the  order  by 
the  applicant  as  plaintiff ;  and  it  may  be  maintained  as  if  the 
applicant  was  the  obligee  named  in  the  bond ;'  except  where 
the  default  consists  of  the  non-payment  of  money,  and 
special  provision  is  not  otherwise  made  by  law,  the  appli- 
cant must  prove  a  demand  of  the  money  from  the  sheriff,  or 
that  a  demand  cannot  be  made  by  due  diligence.  But  such 
proof  is  unnecessary,  where  the  applicant  has  recovered  a 
Judgment  against  the  officer."  The  same,  or  any  other  ap- 
plicant, may,  in  like  manner,  either  before  or  after  judg- 
ment in  the  first  action,  obtain,  from  the  court  which  made 
the  first  order,  but  not  from  any  other  court,  an  order,  per- 
mitting him  to  maintain  another  action,  in  the  same  court 
upon  the  same  bond,  for  another  default  or  misconduct. 
Any  number  of  such  orders  may  be  successively  made  ;  and 
neither  o'f  the  actions  authorized  thereby  is  affected  by  the 
pendency  of,  or  the  recovery  of  judgment  in,  any  other,  ex- 
cept as  hereinafter  in  this  section  seen. ' 

Where  an  execution  is  issued  upon  a  judgment,  recovered 
against  the  sheriff  and  any  of  his  sureties,  in  an  action 
brought  as  above  described,  the  plaintiff's  attorney  must 
indorse  thereon  a  direction  to  collect  the  same,  in  the  first 
place,  out  of  the  property  of  the  sheriff,  and,  if  sufficient 
property  of  the  sheriff  cannot  be  found,  then  to  collect  the 
deficiency  out  of  the  property  of  the  surety  or  sureties." 

The  application  above  described  may  be  made  without 
notice  ;  but  in  that  case  the  sheriff,  or  either  of  his  sureties, 
may  apply,  upon  notice,  to  vacate  an  order  permitting  the 
applicant  to  maintain  an  action,  upon  any  ground  showing 
it  ought  not  to  have  been  granted. ' 

It  is  a  defense  by  a  surety,  against  whom  an  action  is 
brought  upon  a  sheriff's  official  bond,  that  he,  or  any  other 
surety  or  sureties,  have  been  or  will  be  compelled,  for  want 
of  sufficient  property  of  the  sheriff,  to  pay,  upon  one  or 

'  Code  Civ.  Pro.,  §  1881;  but  see  People  v.  Connor,  8  Bun,  533,  where  it  is 
held  that  the  granting  of  the  order  is  discretionary. 

2  Code  Civ.  Pro.,  §  1891;  and  see  Khinelander  v.  Mather,  5  Wend.,  102. 

3  Code  Civ.  Pro.,  §  1882. 
*  Cx)de  Civ.  Pro..  §  1883. 

'  Code  Civ.  Pro.,  §  1893;  and  see  Matter  of  Chamberiain,  38  How.  Pr.,  1. 
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more  ji^dgments  recovered-  against  Mm  or  them,  upon  the 
same  bond,  an  aggregate  amount,  exclusive  of  costs,  offi- 
cers fees,  and  expenses,  and  equal  to  the  sum  for  vfhich  the 
defendant  is  liable,  by  reason  of  the  bond.  It  is  a  partial 
defense,  that  the  difference  between  the  aggregate  amount 
so  paid,  or  to  be  paid,  and  the  sum  for  which  the  defendant 
is  thus  liable,  is  less  than  the  amount  of  the  plaintiff's 
demand.' 

If  the  aggregate  amount  of  the  liabilities,  which  might  be 
recovered  by  action  upon  the  sheriff' s  official  bond,  exceeds 
the  sum  for  which  the  sureties  are  liable,  the  court  must, 
upon  the  application  of  a  person  who  has  obtained  leave  to 
prosecute  the  bond,  made  upon  notice  to  the  plaintiff' s  at- 
torney, in  each  action  then  pending  upon  the  sheriff's  offi- 
cial bond,  and  in  each  uncollected  judgment  recovered  there- 
upon, direct  and  provide  for  the  distribution  of  the  money 
collected  out  of  the  property  of  the  sureties,  among  the  per- 
sons in  favor  of  whom  the  liabilities  have  accrued,  in  pro- 
portion to  the  amount  which  each  one  is  entitled  to  recover; 
to  be  ascertained  by  a  reference,  or  in  such  other  manner  as 
the  court  directs.  For  the  purpose  of  the  motion,  an  order 
may  be  made  by  a  Judge,  forbidding  the  payment,  to  the 
plaintiff  in  any  action,  of  the  sum  collected,  or  to  be  col- 
lected, by  virtue  of  a  judgment  therein.  But  a  plaintiff 
cannot  be  compelled  to  refund  any  money,  collected  and  re- 
ceived by  him  in  good  faith,  before  service  or  notice  of  such 
an  order."  '^ 

If  the  sheriff  execute  any  of  the  duties  and  functions  of 
his  office,  without  having  taken  and  subscribed  the  oath  of 
office  required  by  law,  or  without  having  executed  and  filed 
in  the  proper  office  any  bond  required  of  him  by  law,  he 
shall  forfeit  the  office,  and  shall  be  deemed  guilty  of  a  mis- 
demeanor, punishable  by  fine  or  imprisonment. '  But  what- 
ever of  the  duties  he  performs  without  having  duly  qualified 
are  deemed  valid  as  respects  the  public,  and  third  persons 
having  any  interest  in  the  acts  done.  The  office  does  not 
become  ipso  facto  vacant,  but  there  must  be  a  direct  judicial 

1  Code  Civ.  Pro.,  §  1884. 

2  Code  Civ.  Pro.,  §  1885. 

3 1  R.  S:  (5tli  ed.)  412,  §  36;  id.  (6tli  ed.),  418,  §  35;  id.  mh  ed.),  369,  §  31; 
Penal  Code,  §  43;  Const.,  Art.  10,  §  1;  Sprowl  v.  Lawrence,  33  Ala.,  674. 
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or  oth.er  authorized  proceeding  on  the  part  of  the  proper 
authority  to  enforce  the  forfeiture.' 

Where  a  new  sheriff  has  been  elected  or  appointed,  and 
has  qualified,  and  given  the  security  required  by  law,  the 
clerk  of  the  county  must  furnish  to  the  new  sheriff  a  certifi- 
cate, under  his  hand  and  official  seal,  stating  that  the  per- 
son so  appointed  or  elected  has  so  qualified  and  given  se- 
curity.' When  his  term  of  office  commences,  the  new  sheriff 
should  serve  this  certificate  upon  the  former  sheriff. ' 


SECTION  II. 


OF  VACANCIES  IN  THE   OFFICE  ;    AND  HOW  THEY  MAT  HAP- 
PEN,   AND   BE  FILLED. 

1.  When  the  Office  Becomes  Vacant. — The  office  of  sheriff 
becomes  vacant  by  reason  of — the  death  of  the  incumbent ; 
his  resignation  ;  his  removal  from  office  ;  his  ceasing  to  be 
an  inhabitant  of  the^  county  within  which  the  duties  of  his 
office  are  required  to  be  discharged ;  his  conviction  of  an 
infamous  crime  or  of  any  offense  involving  a  violation  of  his 
oath  of  office ;  his  refusal  or  neglect  to  take  the  oath  of 
office  within  the  time  required  by  law;  or  to  give  or  renew 
any  bond,  within  the  time  prescribed  by  law;  the  decision  of 
a  competent  tribunal  declaring  void  his  election  or  appoint- 
ment ;*  the  governor  declaring  the  office  vacant  because  of 
a  judgment  against  the  sheriff  for  a  breach  of  the  condition 
of  his  official  bond,"  or  because  of  the  sheriff  being  for 
thirty  days  in  custody  upon  an  execution  or  attachment 
for  the  non-payment  of  moneys  received  by  him  by  virtue 

'  Penal  Code,  §  43;  Foot  v.  Stiles,  57  N.  Y.,  399,  401;  People  v.  Hopson,  1 
Denio,  574;  Morse  v.  Galley,  5  N.  H.,  323;  Fowler  v.  Beebe,  9  Mass.,  281; 
Brown  v.  Grover,  6  Bush.  (Ky.),  1;  Ballard  v.  Thomas,  19  Gratt.  (Va  ),  14; 
Dunphy  v.  Whipple,  25  Mich  ,  10 ;  Comm'rs  of  Ramsey  Co.  v.  Brisbin,  17 
Minn.,  451 ;  Vann  v.  Pipkin,  77  N.  C,  408;  M parte  Candee,  48  Ala.,  386. 

2  Code  Civ.  Pro.,  §  183. 

3  Code  Civ.  Pro.,  §  183;  Curtis  v.  Kimball,  13  Wend.,  276. 

MRS.  (5th  ed.,  413,  §  40;  id.  (6th  ed.),  430,  §  40;  id.  (7th  ed.),  370,  §  34; 
Davis  V.  State,  35  Tex.,  IIS;  Bosworth  v.  Heys,  46  Ga.,  635;  Merrill  v  Palmer, 
13  N.  H.,  184;  Ctehing  v.  Davis,  3  B.  Monr.  (Ky.),  61. 

s  1  R.  S.  (oth  ed.),  414,  S  46;  id.  (6th  ed.),  421,  §  46;  id.  (7th  ed.),  371,  §  40. 
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of  his  office ;'  his  accepting  and  qualifying  for  another 
office  incompatible  with  the  first.'  And  it  would  seem 
that  where  a  new  county  is  formed  comprising  part  of  the 
territory  of  an  old  county,  the  office  of  sheriff  of  the  old 
county  becomes  vacant  if  he  reside  in  the  part  of  which  the 
new  county  is  made.' 

2.  Resignation. — The  resignation  of  the  office  of  sheriff 
must  be  made  directly  to  the  governor.' 

3.  Removal. — The  governor  may  remove  a  sheriff  on 
charges  made  against  him  within  the  term  for  which  he 
shall  have  been  elected ;  but  he  must  first  give  to  him  a 
copy  of  the  charges  against  him,  and  an  opportunity  of  be- 
ing heard  in  his  defense. "  The  governor  should  direct  the 
district  attorney  of  the  county  in  which  the  sheriff  resides 
to  conduct  an  inquiry  into  the  truth  of  the  charges  made, 
and  the  district  attorney  should  give  at  least  eight  days' 
notice  to  the  sheriff  of  the  time  and  place  when  he  will  pro- 
ceed to  the  examination  of  witnesses  before  some  Judge  of 
the  county  courts." 

The  district  attorney  may  issue  process  of  subpoena  in 
his  own  name,  and  with  the  like  effect  as  in  cases  of  com- 
plaints before  a  grand  jury,  to  compel  the  attendance  of  any 
witness  whom  he  shall  deem  material,  before  the  county 
judge,  who  shall  have  the  same  power  to  enforce  obedience 
by  attachment  and  to  commit  any  person  who  shall  refuse 
to  be  sworn  or  to  answer,  as  the  court  of  common  pleas 
would  have  in  a  civil  cause  pending  therein.'  And  the 
sheriff,  on  his  application  to  the  district  attorney  or  to  any 
justice  of  the  peace,  is  entitled  to  the  like  process  of  sub- 
poena to  be  enforced  in  the  like  manner.'    At  the  time  and 

'  1  R.  8.  (5th  ed.),  878,  §  173;  id.  (6th  ed  ),  907,  §  237;  id.  (7th  ed.),  967,  §  77. 

*  Const.  Art.  10,  §  1;  People  v.  Carrique,  3  Hill,  93;  Bunting*.  Willis,  27 
Gratt.  (Va.),  144;  Paddock  v.  Cameron,  8  Cow.,  313. 

=  1  R.  S.  (6th  ed.),  430,  §  40,  subd.  4;  id.  (7th  ed.),  370,  §  84,  subd.  4;  id. 
(5th  ed.),  413,  §  40,  subd.  4;  People  v  Morrell,  31  Wend.,  563. 

*  1  R.  S.  (5th  ed.),  413,  §  38,  subd.  4;.id.  (6th  ed.),  430,  §  38,  subd.  4;  id.  (7th 
ed.),  370,  §  83,  subd.  4. 

'  Const.  Art.  10,  §  1:  1  R.  S.  (5th  ed.),  414,  §  51;  id.  (6th  ed.),  431,  §  51;  id. 
(7th  ed.),  371,  §44. 

«  1  R.  S.  (5th  ed.),  414,  §  52;  id.  (6th  ed.),  431,  §  53;  id.  (7th  ed.),  871,  §  45. 
■■  1  R.  8.  (5th  ed.),  415,  §  53;  id.  (6th  ed.),  431,  §  53;  id.  (7th  ed.),  371,  §  46. 
« 1  R.  S.  (5th  ed.),  415,  §  54;  id.  (6th  ed.),  421,  §  54;  id.  (7th  ed.),  371,  §  47. 
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place  specified  in  tlie  notice,  the  county  judge  should  pro- 
ceed to  take  the  testimony  of  all  the  witnesses  produced  be- 
fore him  by  the  district  attorney  and  by  the  accused  sheriff, 
he,  having  first  sworn  the  witnesses  ;  every  answer  given  in 
thus  taking  the  testimony  to  any  question  which  either 
party  shall  so  require  must  be  reduced  to  writing  ;  and  the 
testimony  of  each  witness  shall  be  read  to,  and  subscribed 
by,  him,  and  be  certified  by  the  judge  taking  the  same, 
and  delivered  to  the  district  attorney,  to  be  by  him  trans- 
mitted to  the  governor. '  But  the  governor  may  direct  that 
the  testimony  be  taken  and  the  examination  of  the  wit- 
nesses be  had  before  himself  or  before  a  commissioner 
appointed  by  him  for  that  purpose  with  the  same  effect  as 
if  taken  and  had  before  the  county  judge,  the  governor  oi* 
his  commissioner  being  invested  with  the  power  of  the 
county  judge  in  the  premises.  And  for  that  purpose  the 
governor  may  in  a  writing  to  be  filed  in  the  secretary  of 
state's  office  appoint  such  commissioner,  supercede  such 
appointment  and  appoint  a  new  commissioner  whenever  it 
shall  appear  to  be  necessary.  In  such  case  the  governor 
can  direct  the  district  attorney  of  the  county  where  the 
sheriff  resides,  or  the  attorney  general,  to  conduct  the 
inquiry  and  examination,  at  a  place  within  such  county  to 
be  fixed  by  the  governor  or  by  the  commissioner,  in  like 
manner  and  .with  like  power  and  authority,  as  if  the  pro- 
ceedings were  before  the  county  judge ;  the  sheriff,  too,  is 
entitled  to  process  and  enforcement  thereof  as  before  the 
county  judge.  All  false  swearing  in  these  proceedings  will 
be  deemed  perjury  and  punishable  as  shch.  A^id  all  offi- 
cers to  whom  process  in  the  proceedings  is  directed  and 
delivered  must  execute  the  same  without  any  unnecessary 
delay.' 

Where  a  vacancy  occurs  in  the  office  of  sheriff,  except 
because  of  the  death  of  the  incumbent,  the  governor  must 
appoint  some  fit  person  who  was  eligible  to  the  office  to 
execute  the  duties  thereof  until  it  shall  be  supplied  by  an 
election."    And  where  a  sheriff  elected  by  the  people  is 

'  1  R.  S.  (5th  ed.),  415,  §  55;  id.  (6th  ed.),  433,  §  55;  id.  (7th  ed.),  873,  §  48; 
Davis  «.  State,  35  Tex.,  118. 
2  Laws  of  1866,  chap.  639. 
3 1  R.  S.  (5th  ed.),  415,  g  56;  id.  (6th  ed.),  432,  §  56;  id.  (7th  ed.),  373,  §  49. 
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removed,  and  the  governor  appoints  a  person  to  perform  the 
duties  of  the  office,  he  may,  at  any  time  before  a  new  sher- 
iff is  elected,  remove  the  person  so  appointed,  thougTi  no 
charges  are  preferred  against  him,  and  appoint  another  in 
his  place.'  A  removal  upon  charges  is  confined  to  the  offi- 
cer vrho  has  been  elected  by  the  people." 

4.  Forfeiture. — A  sheriff  who  willfully  violates  any  of 
the  provisions^  of  sections  110  to  124  inclusive  of  the  Code 
01  Civil  Procedure  relating  to  the  execution  of  a  mandate 
against  the  person,  forfeits  to  the  person  aggrieved  treble 
damages,  and  is  guilty  of  a  misdemeanor  and  liable  to  be 
punished  accordingly.  And  a  conviction  for  any  such  vio- 
lation operates  as  a  forfeiture  of  his  office.'  So,  too,  if  he 
knowingly  suffers  liquor  or  wine  to  be  sold  or  used  in  the 
jail  contrary  to  the  provisions  of  sections  128  and  129,  Code 
Civil  Procedure  ;  he  is  guilty  of  a  misdemeanor,  and  upon 
conviction  therefor  forfeits  his  office."  And  if  he,  or  any 
other  person  elected  or  appointed  to  an  executive  office, 
asks,  receives  or  agrees  to  receive  any  bribe,  upon  an  agree- 
ment or  understanding  that  his  action  upon  any  matter  then 
pending  or  which  may  by  law  be  brought  before  him  in  his 
official  capacity,  shall  be  influenced  thereby,  he  may  be 
punished  by  imprisonment  in  a  State's  prison  not  exceeding 
ten  years,  or  by  a  fine  not  exceeding  $5,000,  or  by  both ;  and 
in  addition  thereto  he  forfeits  his  office,  and  is  forever  dis- 
qualified from  holding  any  public  office  under  this  State. ' 
And  if  he,  for  any  reward,  consideration  or  gratuity,  paid 
or  agreed  to  be  paid,  directly  or  indirectly,  grants  to  another 
the  right  or  authority  to  discharge  any  functions  of  his 
office,  or  permits  another  to  make  appointments  or  perform 
any  of  its  duties,  he  is  guilty  of  a  misdemeanor,  and  a  con- 
viction for  the  same  forfeits  his  office,  and  disqualifies  him 
forever  from  holding  any  office  under  this  State."  And  if 
he  asks  or  receives  any  gratuity  or  reward,  or  any  promise 

'  People  V.  Parker,  6  Hill,  49. 

« Id.;  Const.  Art.  10,  §  1;  I  R.  S.  (5th  ed.),  414,  §  51;  id.  {6tli  ed.),  421,  §  51; 
id.  (7th  ed),  371,  §  44. 
'  Code  Civ.  Pro.,  §  125. 

*  Code  Civ.  Pro.,  |  130. 

*  Penal  Code,  §§  45,  73;  Hennessey  v.  Hill,  53  111.,  381. 
6  Penal  Code,  §.54;  Addingtonu.  Sextons,  17  Wis.,  327. 
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thereof,  for  appointing  another  person,  or  procuring  for 
another  person  an  appointment,  to  a  public  office  or  to  a 
subordinate  position  in  such  an  office,  he  is  guilty  of  a  mis- 
demeanor, and  a  conviction  also  forfeits  his  office.' 

A  sheriflE,  or  other  officer  or  person,  who  allows  a  prisoner, 
lawfully  in  his  custody,  in  any  action  or  proceeding,  civil 
or  criminal,  or  in  any  prison  under  his  charge  or  control,  to 
escape  or  go  at  large,  except  as  permitted  by  law,  or  con- 
nives at  or  assists  such  escape,  or  omits  any  act  or  duty 
whereby  such  escape  is  occasioned,  or  contributed  to,  or  as- 
sisted, is,  if  he  corruptly  and  willfuUy  allows,  connives  at  or 
assists  the  escape,  guilty  of  a  felony,  and  if  convicted  there- 
for he  forfeits  his  office,  and  is  forever  so  disqualified  to  hold 
any  office,  or  place  of  trust,  honor  or  profit  under  the  con- 
stitution or  laws  of  this  State."  And  if  he  receives  any  gra- 
tuity or  reward,  or  any  security  or  promise  of  one,  to  pro- 
cure, assist,  connive  at  or  permit  any  prisoner  in  his 
custody  to  escape,  whether  such  escape  is  attempted  or  not 
is  guilty  of  a  misdemeanor  and  upon  conviction  therefor  he 
forfeits  his  office,  and  is  f orevjer  disqualified  from  holding 
office  of  trust,  honor  or  profit,  under  the  constitution  and 
laws  of  the  State.'  So,  too,  if  he,  in  violation  of  a  duty 
imposed  upon  him  by  law,  to  receive  a  person  into  his 
official  custody,  or  into  a  prison  under  his  charge,  willfully 
neglects  or  refuses  so  to  do.* 

If  the  sheriff  on  appointing  a  deputy,  takes  an  agree- 
ment for  the  payment  of  a  gross  sum,  which  is  not  to  come 
out  of  the  profits  of  the  office,  the  contract  is  void  as  in 
violation  of  the  statute  against  selling  offices.  But  where 
he  reserves  a  part  of  the  fees  of  the  office,  or  a  sum  certain, 
which  is  to  come  out  the  profits,  the  contract  is  goo^.^ 

'  Penal  Code,  §  53;  Tappan  v.  Brown,  9  Wend.,  175;  Gray  «.  Hook,  4  N. 
Y.,  449. 

'  Penal  Code,  §§  89,  90. 

3  Penal  Code,  g§  115,  733;  3  R.  S.  (5th  ed.),  965,  §§  21,  22;  id.  (6t]i  ed.), 
961,  §§  30,  31;  id.  (7th  ed.),  2507,  §  18;  3508,  §  19. 

«  Penal  Code,  §§  116,  738;  8  R.  S.  (5th  ed.),  965,  §§  3t,  32;  id  (fith  ed.),' 
961,  §§  30,  31;  id.  (7th  ed.),  3507,  §  18;  2508,  §  19. 

*  Mott  «.  Eobbins,  1  Hill,  31 ;  Tucker  v.  Streetman,  38  Tex.,  71 ;  Martin 
e.  Wade,  37  Col.,  168;  Hale  v.  Gavitt,  18  Ind.,  390;  Pioneer,  etc.,  Co.  v. 
Sanborn,  3  Minn.,  413. 
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But  if  he  takes  a  bond  to  indemnify  him  in  not  taking  a 
defendant  to  prison  on  a  ca.  sa.  he  cannot  recover  on  it.' 

5.  Vacancy,  How  Filled. — When  there  is  a  vacancy  in 
_the  office  of  the  sheriff,  the  uhder  slierilf,  or  if  there  be 
none,  one  of  the  coroners  of  the  county,  or  if  none  qualify, 
a  person  to  be  appointed  by  the  county  judge,  must  dis- 
bharge  the  duties  of  sheriff  until  a  sheriff  is  elected  or 
appointed  and  duly  qualified."  If  any  vacancy  be  not  sup- 
plied at  the  general  election  next  succeeding  the  happening 
thereof,  a  special  election  to  supply  the  vacancy  must  be 
held."  But  no  special  election  can  be  held  vsrithin  forty 
days  previously  to  a  general  election."  And  vrhen  the 
election  is  held  pursuant  to  the  governor's  proclamation,  it 
must  be  held  not  less  than  twenty  nor  more  than  forty 
days  from  the  date  of  the  proclamation." 

On  a  vacancy  in  the  office  of  sheriff  happening  otherwise 
than  by  death,  the  duties  of  the  office  devolve  on  the 
coroner. '  And  where  a  sheriff  and  a  coroner  are  both  inter- 
ested, elisors  will  be  appointed  to  execute  a  writ  of  pos- 
session.' 

'  Love  ».  Palmer,  7  Johns.,  159;  Richmond  b.  Roberts,  id.,  319;  Reed  v. 
Pruyn,  id.,  426;  Webber  v  Blunt,  19  Wend.,  188;  Devlin  v.  Brady,  36  N.  Y., 
531;  8.  C,  33  Barb.,  518. 

n  R.  S.  (5th  ed.),  877,  §  167;  878,  §  173;  879,  §  177;  415,  §§  56,  59;  id. 
(6th  ed.),  906,  §  232;  907,  §  238;  908,  §  242;  422,  §§  56-59;  id.  (7th  ed.),  966, 
§  72;  967,  §  78;  968,  §  83;  373,  §  49;  Turner  ».  Billagram,  3  Cal ,  520. 

3  1  R.  S.  (5th  ed.),  430,  §  9;  id.  (6th  ed.),  439,  §  9;  id.  (7th  ed.),  380,  §  9. 

MRS.  (5th  ed.),  419,  §  4;  id.  (6th  ed  ),  438,  §  4;  id.  (7th  ed.),  379,  §  4. 

=  1  R.  S.  (5th ed.),  430,  §  11 ;  id.  (6th  ed.),  439,  §  11 ;  i(i.  (7th  ed.),  380,  §  11. 

*  Paddock  ».'  Cameron,  8  Cow.,  312. 

'  Eden  v.  Chew,  3  Cow.,  298. 
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CHAPTER  II.  . 


OF  THE  APPOINTMENT  OP  UNDER  SHERIFFS  AND  DEPUTIES ; 
AND  HEREIN  OP  THE  POWERS  AND  DUTIES  OF  SHERIFFS 
GENERALLY;  AND  OF  THEIR  DISABILITIES. 


SECTION  I. 


OF  UNDER    SHERIFFS,    DEPUTIES  AND   JAILERS. 

1.  Under  Sheriffs  and  Deputies. 

Sheriff  must  Appoint. — The  sheriff  of  each  county  in  this 
State  shall,  as  soon  as  may  be  after  he  takes  upon  himself 
the  execution  of  his  office,  appoint  some  proper  person 
"under  sheriff  of  the  same  county,  to  hold  during  the  pleus- 
ure  of  such  sheriff ;  and  as  often  as  a  vacancy  shall  occur  in 
the  office  of  such  under  sheriff,  or  he  become  incapable'  of 
executiag  the  same,  another  shall,  in  like  manner,  be  ap- 
pointed in  his  place.'  He  must  also  appoint  such  and  so 
many  deputies  as  he  may  think  proper.^ 

Every  appointment  of  an  under  sheriff,  or  of  a  deputy 
sheriff,  must  be  by  writing,  under  the  hand  and  seal  of  the 
sheriff,  and  must  be  filed  and  recorded  in  the  office  of  the 
clerk  of  the  county ;  °  and  every  under  sheriff  or  deputy 
must,  before  he  enters  on  the  duties  of  his  office,  take  the 
oath  of  office  prescribed  by  the  constitution.* 

1  1  R.  S.  (5t]i  ed.),  877,  §  166;  id.  (6th  ed.),  906,  §  231;  2  id.  (7tli  ed.),  966, 
§71. 

n  R.  S.  (5tli  ed.),  877,  §  168;  id.  (6th  ed ),  906,  §  233;  2  id.  (7th  ed.),  966, 
§  73;  Boardman  v.  Halliday,  10  Paige,  330. 

3 1  R.  S.  (5th  ed.),  877,  §  169;  id.  (6th  ed.),  906,  §  234;  2  id.  (7th  ed.),  966, 
§  74;  Dane  ii.  Gilmore,  51  Me.,  544;  Matthis  ii.  Pollard,  3  Kelly  (Oa.),  1;  Mc- 
Gee  V.  Eastis,  3  Stew.  (Ala.),  307;  Haines  ®.  Lindsay,  4  Ham.  (O.),  88. 

*  1  R.  S.  (5th  ed.),  878,  §  169;  id.  (6tji  ed.),  906,  §  234;  2  id.  (7th  ed.),  966, 
§  74;  Allen  v.  Smith,  7  Halst.  (N.  J.),  159. 
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Vacancy  in  Office  of  Sheriff,  how  Filled. — Whenever  a 
vacancy  occurs  in  the  office  of  sheriff  of  any  county,  the 
under  sheriff  of  that  county  shall,  in  aU  things,  execute 
the  office  until  a  sheriff  be  elected  or  appointed  and  duly- 
qualified.'  But  the  death,  removal  from  office  or  resigna- 
tion of  the  sheriff,  vacates  the  office  of  aU  the  other  of  his 
appointees.'  But  a  deputy  sheriff  may  complete  an  execu- 
tion by  sale  and  conveyance,  after  the  sheriff  goes  out  of 
office,  provided  the  execution  was  levied  before.'  He  can- 
not, however,  complete  an  execution  after  removal  from  the 
county  ;  it  is  a  virtual  resignation  of  the  office.* 

Resignation  of  Under  Sheriff  or  Deputy. — Under  sheriffs 
and  deputies  are  officers  known  to  the  law,  and  as  such  their 
official  acts  are  valid.  °  And  they  may  resign  to  the  sheriff, 
but  their  resignation  need  not  be  under  seal,  and,  when  it  is 
tendered,  the  office  becomes  vacant,  the  sheriff  being  bound 
to  receive  it ;  and  their  sureties  are  not  responsible  for  any 
acts  of  his  done  thereafter.  °  It  is  the  duty  of  a  sheriff  to 
make  the  best  appointments  for  under  sheriff  and  deputies 
in  his  power,  according  to  his  judgment  at,  the  time  he 
makes  it ;  and  a  promise  by  him,  though  for  a  valuable , 
consideration,  to  appoint  a  certain  person  to  either  office,  is 
void  as  against  public  policy.' 

Powers  of  Under  Sheriffs  ,  and  Deputies. — An  under 
sheriff  or  deputy,  by  virtue  of  his  appointment,  has  au- 
thority to  execute  aU  the  ordinary  duties  of  sheriff ;  and, 
while  the  sheriff  is  in  the  execution  of  his  office,  the  under 
sheriff  has  no  more  power  than  any  other  general  deputy." 

i  1  R.  S.  (5th  ed.),  877,  §  167;  id.  (6tli  ed.),  906,  §  333;  3  id.  (7th  ed.),  966, 
§73. 

2  Boardman  v.  Halliday,  10  Paige,  330;  Greenwood  «.  State,  17  Ark.,  833. 

'Jackson  v.  Collins,  3  Cow.,  89;  and  see  Owens®.  Ranstead,  33  111.,  161; 
Welsh  V.  Joy,  13  Pick.,  477;  Tuttle  «.  Jackson,  6  Wend.,  315;  People  v.  Baker, 
30  Wend.,  603;  Jackson  v.  Tuttle,  9  Cow.,  333. 

*  Ferguson  v.  Lee,  9  Wend.,  258. 

«  1  R.  S.  (5th  ed.),  877;  §§  166,  168;  id.  (6th  ed.),  906,  §§  331,  333;  3  id.  (7th 
ed.),  966,  §§  71,.  73;  Dayton  «.  Lynes,  80  Conn,  351. 

«  Gilbert «.  Luce,  11  Barb.  91;  1  R.  S.  (5th  ed.),  413,  §  33,  subd.  6;  Towns 
«.  Harris,  13  Tex.,  507;  Eastman*.  Curtis,  4  Vt,  616. 

'  Hager  v.  Catlin,  18  Hun,  448. 

8  Tillotson  v.  Cheatham,  3  Johns.,  63;  Allen  v.  Smith,  7  Halst.  (N.  J.),  159; 
I'lesident,  etc.,  of  Brooklyn  B.'Patchin,  8  Wend.,  47;  Ramsey  «.  Strowbach, 
53  Ala.,  513;  State  «.  Wilson,  13  La.  Ana.,  189. 
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In  some  respects,  however,  the  powers  and  duties  of  an 
under  sheriff  are  more  extensive  "than  those  of  a  deputy. 
Thus  he  may,  by  an  instrument  in  writing,  deputize  a  per- 
son to  do  particular  acts.'  He  may  attend  upon  the  draw- 
ing of  juries  for  the  courts  of  his  county,"  and  he  may 
superintend  the  execution  of  a  criminal.'  In  these  cases 
deputies  cannot  act ;  but  a  sheriff  may  summon  jurors  by 
deputy."  AU  the  acts  of  the  under  sheriff,  as  sUch,  and  Of 
the  deputies,  must  be  done  by  them  in  the  name  of  their 
pruicipal.'  So  in  the  name  of  his  principal  a  deputy  may 
execute  a  deed  of  land  sold  under  execution."  And  if  he 
take  a  judgment  against  a  purchaser,  in  his  principal's 
name,  and  include  therein  a  private  demand  of  his  own,  he 
cannot  control  the  judgment;  it  belongs  to  the  sheriff.' 
And  neither  an  under  sheriff,  as  such,  nor  a  deputy  can  do 
any  act  to  affect  the  sheriff  after  the  relation  between  them 
has  ceased. '  If  the  relation  ceases  because  of  a  vacancy  in 
the  office  of  sheriff",  the  under  sheriff,  as  sheriff,  executes  all 
process  in  the  hands  of  the  sheriff  or  his  deputies,  except 
where  process  had  been  partially  executed  by  a  deputy." 
For  the  purpose  of  performing  the  unfinished  business  he 
has  all  the  powers  of  a  sheriff.  He  is  a  quasi  sheriff.  He 
may  levy  on  property  and  sell  on  execution.  He  may,  if 
resisted,  call  on  "the  power  of  the  county"  to  aid  him." 
But  any  default  or  misfeasance  in  office  of  such  under 
sheriff  in  the  meantime,  is  deemed  a  breach  of  the  condi- 
tion of  the  bond  given  by  the  sheriff  who  appointed  him." 
And  the  deputies  of  the  former  sheriff  are  not  the  deputies 

1  1  E.  S.  (5th  ed.),  877,  §  168;  id.  (6th  ed.),  906,  §  233;  3  id.  (7th  ed.),  966, 
§  73;  Hunt  v.  BurreU,  5  Johns.,  137;  'post,  subd.  3. 

«  Code  Civ.  Proc,  §  1044. 

'  Code  Crim.  Pro.,  §507. 

*  People  «.  McGeeiy,  6  Park.,  653;  Brooklyn  v.  Patchen,  8  "Wend.,  47. 

s  Simonds  «.  Catlin,  3  Caines,  61 ;  Terwilliger  ®.  Wheeler,  35  Barb.,  621 ;  Col- 
vin  V.  Holbrook,  3  N.  Y.,  136;  Ryan  v.  Eads,  Breese  (111.),  168. 

'  Hasten  «.  Bush,  10  Johns.,  333;  Randall  v.  Davis,  18  id.,  7;  Harris  V.  Lind- 
say, 4  Ham.  (0.),  88;  Rockbold  v.  Barnes,  3  Rand.  (Va.),  473. 

'  Wilson  v.  Gale,  4  Wend.,  623. 

"  Blake  v.  Shaw,  7  Mass.,  505;  BaUance  «.  Loomis,  33  III.,  83;  ante,  subd.  1. 

» Id.;  Ward  «.  Storey,  18  Johns.,  130;  Code  Civ.  Fro.,  §§  1388,  1475. 

'»  Newman  «.  Beckwith  61  N.  Y.,  305,  211.  ' 

"  1  R.  S.  (5th  ed.),  877,  §  167;  id.  (6th  ed.),  908,  §  333;  2  id.  (7th  ed.),  666, 
§  1i ;  Newman  v.  Beckwith,  supra. 
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of  sucli  under  sheriff,  acting  as  sheriff.  In  order  that  they 
may  act  as  such,  they  must  be  newly  appointed  in  the  man- 
ner which  the  law  prescribes  for  the  appointment  of  depu- 
ties by  a  sheriff.'  But  where  the  oflB.ce  of  gheriflf  devolves 
upon  the  under  sheriff,  and  the  general  deputies  of  the 
former  sheriff  continue  to  act  as  the  deputies  of  such  under 
sheriff,  and  with  his  knowledge  and  assent,  but  without  a 
new  appointment  according  to  law,  it  seems  they  will  be 
regarded  as  deputies  de  facto  of  such  under  sheriff,  so  as  to 
make  their  acts  as  such  deputies  valid  as  to  third  persons." 

2.  Special  Deputies. 

How  Appointed. — Any  sheriff  or  under  sheriff,  by  an  in- 
strument in  writing,  may  depute  persons  to  do  particular 
acts.'  But  neither  can  delegate  to  andther  the  power  to 
make  such  or  any  other  appointment."  Nor  can  either  de- 
pute a  person  to  do  an  act,  such  as  the  attendance  upon  the 
drawing  of  juries,  which  the  law  prescribes  that  the  sheriff 
or  under  sheriff  must  do  in  person ;  or  such  an  act  as  the 
law  says  must  be  done  by  one  of  them,  or  by  a  general 
deputy,  as  the  taking  of  a  prisoner  to  a  State  prison  or  to  a 
house  of  refuge.  The  appointment  of  a  special  deputy 
need  not  be  under  seal,  nor  be  filed  and  recorded,  and  the 
special  deputy  need  not  take  the  oath  of  oflSce.'  But  in 
States  where  the  appointment  need  not  be  in  writing,  a 
special  deputy  cannot  be  constituted  to  serve  even  an  origi- 
nal writ,  by  a  mere  verbal  command,  without  delivery  of 
the  writ." 

Not  a  Public  Officer. ^-A.  special  deputy  of  a  sheriff  is,  in 

'  Boardman  v.  Halliday,  10  Paige,  230;  1  E.  S.  (5tli  ed.),  877,  §§  168,  169;  id. 
(6th  ed.),  906,  §§  233,  334;  a  id,  (7th  ed.j,  '966,  §§  78,  74. 
,   ''  Boardman  t).  Halliday,  supra;  ante,  subd.  4,  §  1,  chap.  1. 

3 1  R.  S.  (5th  ed.)  877,  §  168;  id.  (6th  ed.),  906,  §  383;  2  id  (7th  ed.),  966,  § 
73;  Hunt  «.  Burrell,  5  Johns,  137;  McGuffie  v.  State,  17  Ga.,  497;  McCraclien «. 
Todd,  1  Kan.,  148;  Merrill?).  Palmer,  13  N.  H.,  184;  Guyman  «.  Burlingame, 
36  m.,  201;  State  v.  Kizer,  4  Sneed.  (Tenn.),  563;  New  Albany,  etc.,  R.  R. 
Co.  V.  Grooms,  9  Ind.,  243;  Wilford  v.  Miller,  1  Morris  (Iowa),  405;  Kava- 
naugh  V.  State,  41  Ala.,  399;  People  v.  Moore,  2  Doug.  (Mich.),  1. 

*  Penal  Code,  §  54;  Perkins  ».  Reed,  14  Ala.,  536;  Montgomery  ».  Scant- 
land,  2  Yerg.  (Tenn.),  337. 

U  R.  S.  (5th  ed.),  877,  §  169;  id.  (6th  ed.),  908,  §  234;  2  id.  (7th  ed.),  966, 
§74. 

'  Meyer  v.  Bishop,  27  N.  J.  Eq.,  141. 
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no  sense,  a  public  officer,  but  merely  the  private  agent  or 
officer  of  the  sherifif,  and  neither  his  appointment  nor  his 
relation  to  the  sheriff  can  be  presumed  from  his  acts ;'  and 
the  party  for  whom  a  special  deputy  executes  process,  is 
answerable  in  trespass,  if  the  deputy  had  not  the  authority 
of  the  law,  but  only  the  direction  of  the  party.  So,  also, 
if  the  party  assented  to  the  unnecessary  violence  of  the 
deputy,  however  he  may  have  been  appointed.' 

Power  to  Appoint  Bpecially,  how  Limited. — A  sheriff 
may  not  specially  appoint  an  under  sheriff  or  a  deputy  to 
execute  a  part  of  his  office,  and  reserve  the  residue  of  the 
duties  to  be  discharged  by  himself.  So  soon  as  he  appoints 
an  under  sheriff  or  a  general  deputy,  the  law  clothes  the 
appointee  with  all  the  ordinary  powers  of  the  sheriff  him- 
self. So,  any  covenant  in  a  deputy's  bond,  limiting  his 
power  to  the  service  of  particular  process,  would  be  void  in 
respect  to  such  covenant. '  And  if  the  deputy,  in  violation 
of  such  covenant,  should  make  an  arrest,  he,  nevertheless, 
would  be  liable  for  suffering  an  escape.'  But  it  has  been 
held  in  Kentucky,  that  one  deputy  sheriff  may  covenant 
with  another  deputy  of  the  same  sheriff  to  perform  a  part 
of  his  official  duties  ;  and,  on  failure,  he  will  be  liable  to  an 
action  on  the  covenant. " 

3.  Jailers. 
Custody  of  Jails. — The  sheriff  of  the  city  and  county  of 
New  York  has  the  custody  of  the  jail  used  in  that  city  for 
the  confinement  of  persons  committed  on  civU  process  only, 
and  of  the  prisoners  in  the  same ;  and  the  sheriff  of  every 
other  city  and  county  of  this  State  shall  have  the  custody 
of  the  Jails  and  of  the  prisons  thereof,  and  the  prisoners  in 
the  same.  And  the  sheriffs  respectively  may  appoint 
keepers  of  such  jails  and  prisons,  for  whose  acts  they  shall 
severally  be  responsible." 

'  Meyer  v.  Bishop,  supra. 
2  Stone  ®.  Chambers,  1  Strobh.  (S.  C),  IIT. 

=  Perkins  v.  Reed,  14  Ala.,  536;  Montgomery  «.  Scantland,  2  Terg.  (Tenn. 
337. 

*  "Watson  on  Sheriffs,  31. 

*  Dupuy  «.  Dickerson,  Litt.  Sel,  Cas.,  163. 

« 1  R.  8.  (6th  ed.),  878,  §  170;  id.  (6th  ed.),  907;  §  386;  8  id.  (7th  ed.),  967, 
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The  appointment  of  these  keepers  or  jailers  need  not  be 
in  writing.  Generally  the  sheriff,  if  he  does  not  retain  the 
jail  in  his  personal  custody,  appoints  his  under  sheriff,  or 
one  of  his  deputies,  to  keep  the  jail.  But  the  jailer,  as 
such,  is  not  an  officer;  he  is  merely  the  servant  of  the 
sheriff,  and  is  only  answerable  to  him  in  assumpsit  on  his 
implied  undertaking  to  serve  him  with  diligence  and  fidelity 
unless  the  sheriff  has  taken  a  bond  of  indemnity  from  him, 
and  it  would  seem  that  he  would  not  be  liable  in  tort  to  the 
sheriff,  except  for  a  willful  escape.'  The  sheriff  is  answera- 
ble civilly  for  any  escape  which  his  jailor  may  suffer,"  but 
the  jailor  only  could  be  indicted  for  suffering  the  escape 
voluntarily." 

Deputy  Sheriff  not  Deputy  Jailer. — Although  the  sheriff 
has  custody  of  the  jails,  a  deputy  sheriff,  hy  virtue  of  such 
office,  is  not  authorized  to  act  as  deputy  jailer."  An  under 
or  assistant  jailer,  it  has  been  held,  is  not  within  the  opera- 
tion of  the  statute  forbidding  sheriffs  and  their  deputies 
from  becoming  purchasers  on  sales  under  executions,  for 
the  reason  that  he  can  have  no  official  control  or  agency 
in  the  execution  of  any  process  directed  to  the  sheriff.  *  For 
the  same  reason  jailers  themselves,  who  were  not  sheriffs, 
under  sheriffs  or  deputies,  may  be  permitted  to  become 
purchasers  in  such  cases. 

A  jailor  has  no  authority  to  lease  even  that  part  of  the 
jail  set  apart  for  his  own  accommodation ;"  and  a  county 
jailer  has  no  control  over  a  city  jail  set  apart  by  an  act  of 
the  legislature  and  the  city  ordinances  for  municipal  uses.'' 

Liability  of  Appointees. — The  rules  applicable  to  princi- 
pal and  agent  ordinarily  apply  to  the  acts  of  the  appointees 

§  75;  3  id.  (5th  ed),  735,  §§  13,  13;  id.  1061,  §  1;  id.  (6tli  ed.),  713,  §§  13,  13; 
1063,  §  1;  id.  (7th  ed.),  3589,  §  1;  Consol.  Act  of  1883,  §  1715;  Code  Civ.  Pro., 
§§  130,  121;  Becker  «.  Ten  Eyck,  6  Paige,  68;  Stockton  «.  Shasta,  11  Cal.,  113; 
Crossen  v.  "Wasco  Co.,  6  Oreg.,  315;  Dabney  «.  Taliaferro,  4  Rand.  (Va.),  356. 

'  Kain  v.  Ostrander,  8  Johns.,  307;  Jones  «.  Hart,  3  Salk.,  441. 

« 1  R.  S.  (5th  ed.),  878,  §  170;  id.  (6th  ed.),  907,  §  335;  3  id.  (7th  ed.),  967, 
§75. 

'  Penal  Code,  §  115. 

"  Skinner  «.  White,  9  N.  H.,  304. 

^  Jackson  v.  Anderson,  4  Wend.,  474. 

'  Thompson  ®.  Probert,  2  Bush.  (Ky.),  144. 

'  Horsfordi).  Commonwealth,  1  Bush  (Ky.),  144. 
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of  a  sheriff.  They,  as  the  sheriff  himself,  are  liable,  civilly 
and  criminally,  for  any  violation  of  the  law  in  the  perform- 
ance of  their  duties.  But  an  action  will  not  lie  against  any 
one  of  them  for  a  breach  of  duty  in  his  office,  althougli  he 
may,  as  well  as  any  other  agent,  make  himself  personally 
responsible  by  a  special  undertaking.'  In  such  case  the 
sherifiE  only  is  liable.  And  when  a  deputy  sheriff  or  other 
agent,  is  under  no  legal  obligation  to  a  third  person  in 
respect  to  moneys  in  his  hands,  a  request  to  pay  the  money 
cannot  create  such  obligation,  or  confer  a  right  of  action." 
But  for  all  personal  torts,  though  committed  while  about 
the  execution  of  his  duties,  the  deputy  is  liable. '  And  if 
the  act  of  the  deputy  be  an  uno:^cial  act,  one  beyond  the 
power  of  the  deputy  to  do,  he,  alone  is  liable." 

Liability  of  Under  Sheriff  in  Case  of  Vacancy. — When 
a  vacancy  occurs  in  the  office  of  sheriff  the  under  sheriff 
becomes  quasi  sheriff  and  is  liable  for  mistakes,  and 
punishable  for  extortion  or  misfeasance  in  office  as  the 
sheriff  is.  And  when  a  former  sheriff,  having  unfinished 
business  on  his  hands,  dies  after  the  induction  of  a  new 
sheriff  into  office,  the  former  under  sheriff  becomes  substi- 
tuted in  the  place  of  the  former  sheriff,  and  assumes  all  his 
duties  and  liabilities  in  respect  to  such  unfinished  business. 
One  of  those  liabilities  is  to  pay  over  to  a  creditor  moneys 
collected  on  an  execution.' 

Deputy\s  Liabilities. — Where  a  deputy  sheriff  insures 
goods  in  his  custody  in  a  mutual  company,  without  au- 
thority, giving  for  the  premium  a  note  in  the  name  of  his 
principal,  the  sheriff  is  not  liable  upon  the  note;  but  as  the 
insurers  bear  the  risk  until  the  sheriff  repudiates  the  note, 
they  may  recover  against  the  deputy  ;  his  liability  rests  on 
the  ground  that  he  warrants  his  authority,  and  not  that.the 

'Paddock  u.  Cameron,  8  Cow.,  311;  Colvin  v.  Holbrook,  2  N.  Y.,  126; 
Tuttle«.  Love,  7  Johns.,  469;  Murrel  v.  Smith,  3  Dana  (Ky.),  46i;  White  v. 
Johnson,  1  Wash.  (Va.),  159;  but  see  Draper  v.  Arnold,  13  Mass.,  499;  Camp- 
bell «.  Phelps,  1  Pick.  (Mass.),  63;  McGruder  «.  Russel,  3  Blackf.  (Ind.).  18; 
Charles  v.  Poster,  56  Ga.,  612. 

2  Colvin  «.  Holbrook,  3  N.  Y.,  136. 

3  Pond  ®.  Leman,  45  Barb.,  154;  Smith  v.  Joiner,  1  Chip.  (Vt.),  63. 
"  Dorr  V.  Mickley,  16  Minn.,  30. 

^  Newman  v.  Beckwith,  61  N.  Y.,  305,  213;  reversing,  8.  C,  5  Lans.,  80. 
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contract  is  to  be  deemed  his  own.'  A  deputy  sheriff  is 
liable  to  his  principal,  for  a  false  return  to  an  execution 
against  the  body,  by  which  the  latter  is  damnified,  though 
he  knew  it  to  be  false ;  but  if  the  judgment  debtor  were 
subsequently  surrendered  by  his  bail,  and  illegally  dis- 
charged by  the  sheriff,  he  cannot  recover  against  the 
deputy." 

4.  IdaMlity  of  Sheriff  for  Acts  of  His  Officers. 
How  Liahle,  Civilly. — It  has  been  long  well  settled  that 
the  sheriff  is  liable  cimliier  for  all  the  acts  of  his  deputies 
done  in  the  usual  course  of  their  business  of  deputies, 
prescribed  by  law.  The  deputies  are  all  servants  of  the 
sheriff,  and  in  law  they  are  considered  but  one  ofiicer.'  If 
the  act  of  the  deputy  is  personal  only,  and  does  not  relate 
to  his  duty  as  an  officer,  he  is  not  the  agent  or  servant  of 
the  sheriff ;  but  if  he  execute  process  under  color  or  by 
virtue  of  his  office,  the  sheriff  is  answerable  for  the  conse- 
quences. It  is  not  necessary  to  charge  him,  that  the  act  of 
the  deputy  should  in  all  cases  be  lawful,  or  one  which  he 
might  rightfully  do  under  the  process.  Where  he  acts  by 
virtue  of  his  office,  third  persons  have  a  right  to  regard 
him  as  the  mere  servant  or  agent  of  another,  and  to  resort 
to  the  principal  for  the  redress  of  any  injury  they  may  sus- 
tain." So,  an  action  lies  against  a  sheriff  for  the  act  of  his 
deputy  in  taking  more  fees,  on  levying  an  execution,  than 
are  allowed  by  .law ;  and  whether  the  sheriff  recognized  the 
act  of  his  deputy,  or  not,  need  not  be  shown.'  But  a 
sheriff  is  not  liable  for  an  unofficial  act  of  his  deputy. 
And  the  fact  that  the  act  was  done  by  the  deputy  in  the 
belief  that  it  was  within  his  official  power,  and  that  the 

1  White  V.  Madison,  36  N.  Y.,  117. 

'  Walter  v.  Middleton,  68  N.  Y.,  605. 

'Allen  on  Sheriffs,  81,  86;  Pond  v.  Leman,  45  Barb.,  153;  King  v.  Osser,  4 
Duer,  431;  Curtis  v.  Fay,  37  Barb.,  64;  Norton  v.  Nye,  56  Me.,  311;  Stimpson 
V.  Pierce,  43  Vt.,  384;  Matthis  s^  Pollard,  3  Kelley  (Ga.),  1;  Owens  v.  Gate- 
wood,  4  Bibb.  (Ky.),  494;  Watson  «.  Todd,  5  Mass.,  371. 

"Walden  v.  Davidson,  15  Wend.,  575;  James  «.  Gurley,  48  N.  Y.,  163; 
People  V.  Dunning,  1  Wend.,  16;  Cowdery  v.  Smith,  50  Vt.,  335;  Grinnell  v. 
Phillips,  1  Mass.,  530;  Hazard  v.  Israel,  1  ,Binn.  (Penn.),  340;  Dayton  «. 
Lynes,  30  Conn.,  351. 

^  Mclntyre  v.  Trumbull,  7  Johns.,  35. 
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sheriff,  on  being  informed  of  it  approved  it,  and  afterwards'^- 
acted  upon  it  in  the  same  belief,  will  not  render  the  latter 
liable."  So,  a  sheriff  is  not  liable  for  the  acts  of  his  depu- 
ties in  serving  distress  warrants."  So,  too,  a  sheriff  is  not 
liable  for  the  acts  of  his  deputies,  where  they  act  out  of  the 
ordinary  line  of  their  duty,  by  the  directions  of  the  plain- 
tiff in  the  execution."  So  acting,  the  deputy  ceases  to  be 
the  servant  of  the  sheriff  and  becomes  the  agent  of  the 
party.  But  in  such  case  it  must  be  shown,  in  order  to 
discharge  the  sheriff,  not  only  that  the  plaintiff  directed 
the  deputy  to  depart  from  the  line  of  duty  imposed  by  law, 
but  that  the  deputy  followed  or  undertook  to  follow  his 
directions."  A  sheriff  continues  liable  for  the  default  of  liis 
deputy,  who  has  sold  perishable  goods  under  an  attachment, 
if  the  depiity  has  actually  received  the  price  and  failed  to 
pay  it  over,  notwithstanding  that  by  direction  of  plaintiff 
he  made  the  sale  upon  credit,  instead  of  for  cash.  The  di- 
rection to  sell  on  credit  might  exonerate  him  from  liability 
in  case  the  money  was  not  realized,  but  cannot  effect  his 
responsibility  for  it,  after  it  has  been  actually  received. 
But  to  sustain  the  action,  the  evidence  must  show  affirma- 
tively that  the  money  was  received  during  the  pendency  of 
the  attachment  suit."  But  this  subject  will  be  treated  more 
in  detail  in  chapter  six,  post. 

5.  Bonds  of  Indemnity. 
Sheriff  Should  Require  Bond. — The  liability  of  under 
sheriffs,  general  deputies  and  jailors  to  the  sheriff  appoint- 
ing them  is  well  established  at  common  law,  and  the  sheriff 
may  take  from  any  one  of  them  a  bond  of  indemnity,  with 
satisfactory  sureties,  conditioned  to  secure  the  faithful  per- 
formance of  his  duties.     Such  bond  is  not  illegal  as  being 

'  Dorr  «.  Mickley,  16  Minn.,  20;  Clute  ti.  Goodell,  2  McLean  (U.  S),  193; 
Harrington  v.  Fuller,  6  Shep.  (Me.),  377. 

5  Moulton  V.  Norton,  5  Barb.,  287. 

2  Acker  v.  Ledyard,  8  Barb.,  514;  Armltrong  v.  Garrow,  6  Cow.,  464; 
Mickles  b.  Hart,  1  Denio,  548;  Gorham  ».  Gale,  7  Cow.,  7i?9;  Fletcher  v. 
Bradley,  12  Vt.,  22;  Corning  v.  Southland,  3  Hill,  552;  Samuel  ».  Common- 
wealth, 6  Monr;  (Ky.),  173. 

*  Sheldon  v.  Payne,  7  N.  Y.,  453. 

*  Seaver  ».  Pierce,  42  Vt.,  325. 
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taken  by  color  of  office.'  A  sheriff  should  require  such 
bond  to  be  executed  and  delivered  by  the  one  whom  he  de- 
putes to  perform  his  duties  or  any  part  of  them,  before  such 
deputy  does  any  official  act  under  his  appointment ;  for 
sureties  for  the  fidelity  of  a  person  in  an  office  of  limited 
duration  are  not  liable  for  past  defaults,  unless  made  so  in 
express  terms.'  When  the  bond  is  conditioned  to  secure 
the  faithful  performance  of  all  the  duties  required  of  him 
as  such  deputy,  the  condition  embraces  all  the  duties  which 
are  by  law  devolved  upon  the  sheriff,  which  such  deputy 
may  perform  ;  and  the  sureties  are  liable  to  the  sheriff  for 
acts  of  the  deputy  done  by  color  of  his  office  as  well  as  for 
those  done  by  virtue  of  his  office.'  And  duties  imposed  on 
such  officer  by  law,  different  in  their  nature  from  those  he 
was  required  to  perform  at  the  time  his  official  bond  was 
executed,  do  not  render  it  void  as  an  undertaking  foF  the 
faithful  performance  of  those  which  he  at  first  assumed. 
It  wiU  still  remain  a  binding  obligation  for  what  it  was 
originally  given  to  secure.  *  The  condition  of  a  bond  taken 
by  a  sheriff  to  indemnify  himself  from  the  acts  of  his  deputy, 
referring  to  an  actual  deputation  in  general  terms,  must  be 
construed  as  an  indemnity  for  so  long  a  time  as  the  obligor 
was  then  in  fact  deputed  by  the  sheriff.  So,  the  liability 
continues  even  after  the  sheriff  is  out  of  office,  and  until  all 
tlie  duties  of  the  deputy  relative  to  process  in  his  hands 
partially  executed  have  been  completely  performed.  And, 
in  case  of  the  under  sheriff,  he  and  his  sureties  will  be  liable 
on  his  bond  to  the  sheriff,  for  acts  done  by  him,  when  per- 
forming the  duties  of  the  sheriff's  office  during  a  vacancy 
therein.  But  the  liability  of  the  sureties  for  future  acts 
will  be  discharged  by  the  sheriff  receiving  a  new  bond  from 

'  Willet  V.  Kip,  12 "Hun,  474;  Colvin  v.  Holbrook,  3  N.  Y.,  126;  State  v. 
Moore,  19  Mo.,  369;  Brayton  «.  Town,  13  Iowa,  346;  Stevens  ».  Colby,  46  N. 
H.,  163. 

*  Andrus  v.  Waring,  20  Johns,  153,  165;  Patterson  v.  Inhabitants,  etc.,  of 
Freehold,  88  N.  J.  L.,  255;  Hetten  v.  Lane,  43  Tex.,  279;  Thompson  v.  Mc- 
Gregor, 81  N.  Y.,  592;  Stevens  v,  Boyce,  9  Johns.,  292. 

3  Wood  V.  Cook,  31  111 ,  271 ;  Lucas  v.  Locke,  11  W.  Va.,  81 ;  Mullen  v  Whit- 
more,  74  N.  C,  477;  Gerber  v  Ackley,  37  Wis.,  43;  James  ».  Yates,  3  Met. 
(Ky.),  343. 

*  Gansen  v.  United  States,  97  U.  S.  (7  Otto.),  584;  Commonwealth  v.  Holmes, 
25  Gratt.  (Va.),  771. 
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the  deputy,  though  he  continue  him  in  office  without  a  new 
appointment  after  his  resignation.'  It  will  not  be  dis- 
charged because  the  deputy  has  become  unfit  to  hold  his 
office,  or  insolvent,  of  which  facts  the  sureties  notify  the 
sheriff  and  request  his  removal  therefor."  For  the  stronger 
reason,  mere  notice  to  the  sheriff,  by  the  sureties,  that  they 
are  not  willing  to  continue  bound  for  the  deputy's  fidelity, 
will  not  exonerate  them  from  future  liability.'  The  sheriff 
need  not  discharge  the  sureties  upon  the  bond  unless  he 
chooses  so  to  do.  And  a  plea  setting  up  an  agreement  by  a 
sheriff  that  he  would  release  and  discharge  the  sureties  of 
a  deputy  is  bad,  unless  a  consideration  is  alleged.*  And  the 
sureties  on  the  bond  of  a  deputy  sheriff  for  the  faithful  per- 
formance of  his  office  are  conclusively  bound  by  a  judgment 
obtained  against  the  sheriff  for  the  neglect  of  the  deputy  in 
not  paying  over  money  collected  on  execution,  in  a  suit 
which  the  deputy  defended. '  The  failure  to  pay  over  money 
collected  on  execution,  is  a  breach  of  the  bond,  though  the 
sheriff  should  never  be  called  upon  to  pay  the  same." 

Liability  of  Deputy's  Bail— The  bail  of  a  deputy  sher- 
iff, being  considered  in  the  light  of  sureties,  are  only  respon- 
sible for  his  official  acts  as  a  general  deputy  ;  and  he  is  not 
accountable  to  the  sheriff  in  that  character,  when  acting 
under  his  special  direction  and  authority,  in  a  given  case. 
If  there  be  an  exclusion  of  all  discretion  on  the  part  of  the 
deputy  in  the  performance  of  a  particular  act,  because  of 
directions  and  instructions  from  the  sheriff,  that  act  is  not 
official.  But  whenever,  being  sued,  the  sureties  of  a 
deputy  interpose  the  plea  that  the  act  for  which  they  are 
sought  to  be  held  accountable,  was  explicitly  directed  by 
the  sheiiff,  it  should  clearly  appear  that  in  givin'g  the  direc- 
tion the  sheriff  intended  to  debar  the  deputy  from  the  exer- 
cise of  that  judgment  and  discretion  in  the  matter  which 

>  Gilbert  v.  Luce,  11  Barb.,  91;  Peny  v.  Campbell,  63  N.  C,  357;  "Williams 
V.  Miller,  Kirby(Comi.),  189;  Lamed  v.  Allen,  13  Mass.,  295;  1  R.  S.  (5th ed.), 
877,  i  167. 

2  Andnis  v.  Bealls,  9  Cow.,  693;  Crane  v.  Newdl,  3  Pick.  (Mass.),  613. 

2  Barnard  ».  Darling,  11  Wend.,  29. 

''  Barnard  ®.  Darling,  Supra. 

s  Chamberlain  v.  Godfrey,  36  Vt. ,  380. 

6  WUlet  V.  Stewart,  43  Barb.,  98. 
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belonged  to  Mm  as  general  deputy,  and  that  he  so  under- 
stood it.  If  the  communication  was  mere  information  or 
advice,  the  better  to  enable  him  to  discharge  his  duty,  this 
would  not  alter  his  relation  to  his  principal.  Notwithstand- 
ing such  information  or  advice,  he  would  be  expected  to 
act  on  his  own  responsibility  after  ascertaining  the  true 
facts  in  the  matter  in  hand.' 

6.  Removal  of  Appointees. 

How  made. — The  under  sheriff,'  general  deputies  and 
jailors  hold  their  respective  offices  at  the  pleasure  of  the 
sheriff;  and  any  of  them  may,  by  him,  be  removed  at  any 
time  and  others  appointed  in  their  stead.'  Although  the 
statute  directs  that  the  appointment  of  an  under  sheriff  or 
deputy  sheriff  shall  be  made  under  the  hand  and  seal  of 
the  sheriff,  and  be  filed  in  a  public  office,  it  makes  no  pro- 
vision as  to  the  form  to  be  used  in  revoking  the  appoint- 
ment. But  it  is  very  proper  that  it  should  be  done  by  some 
act,  in  writing,  and  be  notified  to  the  displaced  deputy ; 
but  the  formality  of  a  seal  is  not  indispensable,  unless  it  is 
required  by  some  positive  law,  and  the  statute  makes  no 
such  requirement.  The  appointment  being  during  the 
pleasure  of  the  sheriff,  any  authentic  act  indicating  his 
pleasure  ought  to  be  sufficient  to  determine  the  authority. 
The  common  law  doctrine  that  an  instrument,  under  seal, 
cannot  be  discharged  except  by  a  deed,  does  not  apply. 
The  appointments  the  sheriff  is  empowered  to  make  are 
made  by  an  administrative  arrangement,  and  the  statute 
regulates  the  same.* 

7.  Compensation. 

Regulated  by  Agreement. — There  is  no  law  regulating  the 
compensation  which  a  deputy,  or  any  other  subordinate  of 
a  sheriff,  shall  receive  for  performing  the  duties  of  the  office 

■  Tuttle  «.  Cook,  15  "vfend.,  274. 

i*  1  K.  S.  (5th  ed.),  877,  §  166;  id.  (eth  ed.),  906,  §  231;  3  id.  (7th  ed.),  966, 
§71. 

'  1  R.  S.  (5th  ed.),  877,  §  168;  id.  (6th  ed.),  906,  §  283;  2  id.  (7th  ed.),  966, 
§  73;  Edmunds  v.  Barton,  31  N.  Y.,  495;  Hoge  v.  Trigg,  4  Munf.  (Va.),  150. 

"  Edmunds  v.  Barton,  swpra;  1  R.  S.  (5th  ed.),  877,  §§  168,  169;  id.  (6th  ed.), 
906,  §§  233,  234;  2  id.  (7th  ed.),  966,  §§  73,  74. 


26  Op  Sheriffs. 

unto  wMcli  lie  is  appointed.  Hence  the  sheriff  may  agree 
with  such  subordinate  to  pay  him  a  salary,  or  allow  him  a 
portion  of  the  perquisites  of  the  office ;  and  he  may  take 
from  his  deputy  a  bond,  conditioned  to  account  for  and  pay 
over  a  certain  portion  of  the  fees  of  such  business  as  may  be 
done  by  such  deputy  by  virtue  of  his  appointment.  There 
can  be  no  doubt  of  the  validity  of  such  a  bond.  Of  course, 
if  the  sheriff,  on  appointing  a  deputy,  take  an  agreement 
for  the  payment  of  a  gross  sum  which  is  not  to  come  out  of 
the  profits  of  the  office,  the  agreement  is  void.  But  where 
he  reserves  a  part  of  the  fees  of  the  office,  or  a  sum  certain, 
which  is  to  come  out  of  the  profits,  the  contract  is  good. 
And  the  reason  why  he  may  take  a  stipulation  for  a  part  of 
the  fees  or  profits,  is  because  the  whole  belongs  to  him ; 
and,  as  has  been  said,  "it  is  only  reserving  a  part  of  his 
own,  and  giving  away  the  rest  to  another."  '  But  if  a 
sheriff  should,  in  violation  of  statute  (3  R.  S.  [7th  ed.J, 
2^74,  §  59,  Penal  Code,  §  53),  on  appointing  a  deputy  take 
a  bond  or  an  agreement  for  the  payment  of  a  sum  in  gross, 
which  was  not  to  come  out  of  the  profits  of  the  office,  any 
official  act  oi  either,  done  before  a  conviction  for  the  offense 
would  be  valid.  ^ 


SECTION  II. 


OF  THE   SHEEIFF'S  POWERS  AND  DUTIES   GENERALLT. 

1.  To  Keep  an  Office. 
It  shall  be  the  duty  of  the  sheriff  of  every  county  to 
keep  an  office  in  some  proper  place  in  the  city  or  village  in 
which  the  county  courts  are  held,  of  which  he  shall  file  a 
notice  in  the  office  of  the  clerk  of  the  county.  If  there  be 
more  than  one  place  of  holding  courts,  the  notice  shall 
specify  in  which  his  office  will  be  kept,  or  it  may  specify 
that  an  office  will  be  kept  in  all  such  places  if  he  thinks 
proper.     Such  office  shall  be  kept  open  every  day  in  the 

"  1  Becker  v.  Ten  Eyck,  6  Paige,  68;  Mott  v.  Robbins,  1  Hill,  31;  Hale  v. 
Gavitt,  18  Ind.,  390;  Mattoon  «.  Kid,  7  Mass.,  33;  Farrar  t».  Barton,  5  id.,  895; 
Austin  ».  Moore,  7  Met.  (Mass.),  116;  Addington  u.  Saxton,  17  Wis.,  327;  Pio- 
neer Pr.  Co.  V.  Sanborn,  3  Minn.,  413. 

2  Penal  Code,  §  55. 
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year  except  Sundays,  and  such  other  days  as  are  or  shall 
be  declared  by  law  to  be  holidays,  in  New  York  and  Kings 
counties,  from  nine  o'clock  in  the  forenoon  to  four  o'clock 
in  the  afternoon,  and  in  each  of  the  other  counties  of  this 
State  between  the  thirty -first  day  of  March  and  the  first  day 
of  October,  from  eight  o'clock  in  the  forenoon  until  six 
o'clock  in  the  afternoon,  and  between  the  thirtieth  day  of 
September  and  the  first  day  of  April,  from  nine  o'  clock  in 
the  forenoon  to  five  o'clock  in  the  afternoon.'  Whenever 
a  public  holiday  shall  fall  on  Sunday,  the  Monday  next  fol- 
lowing shall  be  deemed  and  considered  as  the  first  day  of 
the  week,  and  a  public  holiday."  Every  notice  or  other  paper 
which  shall  be  required  to  be  served  on  any  sherifi",  may  be 
served  by  leaving  the  same  at  the  ofiice  designated  by  him 
in  such  notice,  during  the  hours  for  which  such  office  is  re- 
quired to  be  kept  open  ;  but  if  there  be  any  person  belong- 
ing to  such  office  therein,  such  notice  or  paper  shall  be 
delivered  to  such  person ;  and  every  such  service  shall  be 
deemed  equivalent  to  a  personal  service  on  such  sheriff." 
This  provision,  however,  does  not  include  the  summons  in 
an  action  against  the  sheriff.  Such  a  summons  must  be 
served  as  in  the  case  of  other  defendants.  The  statute  is  to 
be  construed  as  referring  to  papers  in  respect  to  which  it 
is  the  sheriff' s  duty  to  provide  official  care  and  attention, 
and  which  are  served  upon  him  as  sheriff  by  virtue  of  his 
office  ;  not  to  those  which  concern  him  personally.*  If  no 
notice  shall  be  filed  by  any  sheriff  with  the  county  clerk,  as 
required,  the  service  of  all  papers  on  such  sheriff  may  be 
made  by  leaving  them  at  the  office  of  the  county  clerk,  with 
such  clerk  or  his  deputy,  and  the  same  shall  be  deemed 
equivalent  to  a  personal  service  on  such  sheriff.  ° 

A  sheriff's  office  is  a  public  office,  and  he  is  liable  if  he 
places  in  his  office  a  clerk  who  embezzles  money  paid  to 

>  3  R.  8.  (5th  ed.),  475,  §  43,  as  amended  by  Laws  of  1860,  chap.  276;  476,  § 
44;  481,  §  86;  id.  (6th  ed.),  447,  §§  48,  44,  45;  id.  (7th  ed.),  2374,  §§  54,  55; 
Consol.  Act  of  1882,  §  1716. 

^  Laws  of  1875,  chap.  27,  as  amended  by  Laws  of  1881,  chap.  30;  Consol. 
Act  of  1882,  §  1716. 

3  3  R.  S.  (5th  ed.),  476,  §  45;  id.  (6th  ed.),  447,  §  46;  id.  (7th  ed.)  2374,  §  66. 

*  Sherman  v.  Conner,  16  Abb.  Pr.  (N.  S.),  396;  S.  C,  50  How.  Pr.,  29. 

»  3  R.  S.  (5th  ed.),  476,  §  46;  id.  (6th  ed.),  447,  §  47;  id.  (7th  ed),  2374,  §  57 
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him,  although,  he  be  not  the  clerk  whose  duty  it  is  to  re- 
ceive money.' 

2.  Holding  Courts. 

Ko  sheriff  is  authorized  to  hold  any  court  for  any  pur- 
pose whatever,  except  to  execute  writs  of  inquiry,  and  such 
special  writs  as  may  be  directed  to  him,  pursuant  to  any 
statute,  and,  in  the  cases  provided  by  law,  to  inquire  into 
any  claim  to  property  seized  ov  levied  upon  by  him.' 

Manner  of  Conducting  Trial. — Where  it  is  specially  pre- 
scribed by  law  that  a  sheriff  must  or  may,  in  his  discre- 
tion, empanel  a  jury  to  try  the  validity  of  a  claim  or  title 
to,  or  right  of,  possession  of  goods  or  effects,  seized  by  him 
by  virtue  of  a  mandate  in  an  action  interposed  by  a  person 
not  a  party  to  the  action,  the  trial  must  be  conducted  in  the 
following  manner,  except  as  otherwise  specially  prescribed 
by  law : 

1st.  The  sheriff  must,  from  time  to  time,  notify  as  many 
persons  to  attend  as  it  is  necessary,  in  order  to  form  a  jury 
of  twelve  persons  qualified  to  serve  as  trial  jurors  in  the 
county  court  of  the  county,  or,  in  the  city  and  county  of 
New  York,  in  the  court  of  common  pleas  for  that  city  and 
county,  to  try  the  validity  of  the  claim. 

2d.  Upon  the  trial,  witnesses  may  be  examined  in  behalf 
of  the  claimant,  and  of  the  party  at  whose  instance  the 
property  claimed  was  taken  by  the  sheriff.  For  the  pur- 
pose of  compelling  a  witness  to  attend  and  testify,  the 
sheriff,  upon  the  application  of  either  party  to  the  inquisi- 
tion, must  issue  a  subpoena  as  prescribed  in  section  854  of 
the  Code  of  CivU  Procedure,  and  with  like  effect,  except 
that  a  warrant  to  apprehend,  or  to  commit  a  witness,  in  a 
case  specified  in  section  855  or  in  section  856  of  said  Code, 
may  be  issued  by  a  judge  of  the  court  in  which  the  action 
is  brought,  or  by  the  county  judge,  or,  in  the  city  and 
county  of  New  York,  by  a  judge  of  the  court  of  common 
pleas  for  that  city  and  county. 

3d.  The  sheriff  or  under  sheriff  must  preside  upon  the 
trial.  A  witness,  produced  by  either  party,  must  be  sworn 
by  the  presiding  officer,  and  examined  orally  in  the  pres- 

1  Abercrombie  «.  Marshall,  2  Bay  (8.  C),  90;  Carlin  t>.  Kerc,  id.,  112. 

2  3  R.  8.  (5th  ed.),  476,  §  47;  id.  (6th  ed.  447,  §  48;  id  (7th  ed.),  2374,  §  58. 
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ence  of  the  jury.  A  witness  who  testifies  falsely  upon  such 
an  examination,  is  guilty  of  perjury  in  a  like  case,  and  is 
punishable  in  like  manner  as  upon  the  trial  of  a  civil  action.' 
Expenses,  How  Paid. — Upon  such  a  trial  there  are  no 
costs :  but  the  fees  of  the  sheriff,  jurors,  and-  witnesses 
must  be  taxed,  by  a  judge  of  the  court,  or  the  county  judge 
of  the  county,  or,  in  the  city  and  county  of  New  York,  by 
a  judge  of  the  court  of  common  pleas  for  that  city  and 
county,  and  must  be  paid  as  follows : 

1.  If  the  jury,  by  their  verdict,  find  the  title,  or  the  right 
of  possession  to  the  property  claimed,  to  be  in  the  claimant ; 
by  the  party  at  whose  instance  the  property  was  taken  by 
the  sheriff. 

2.  If  they  find  adversely  to  the  claimant,  with  respect  to 
all  the  property  claimed  ;  by  the  claimant. 

3.  If  they  find  the  title,  or  the  right  of  possession  to  only 
a  part  of  the  property  claimed,  to  be  in  the  claimant ;  each 
party  must  pay  his  ovi^n  witnesses'  fees,  and  the  sheriff's 
and  jurors'  fees  must  be  paid,  one  half  by  each  party  to  the 
inquisition. 

Before  notifying  the  jurors,  the  sheriff  may,  in  his  discre- 
tion, require  each  of  the  parties  to  the  controversy  to  de- 
posit with  him  such  reasonable  sum,  as  may  be  necessary 
to  cover  his  legal  fees,  and  the  jurors'  fees./  The  sheriff 
must  return  to  each  party,  the  balance  of  the  sum  so  depos- 
ited by  him,  after  deducting  the  fees,  lawfully  chargeable 
to  that  party,  as  prescribed.'' 

3.  To  Provide  and  Furnish  Court  Rooms. 
Except  where  other  provision  is  made  therefor  by  law, 
the  board  of  supervisors  of  each  county  must  provide  each 
court  of  record,  appointed  to  be  held  therein,  with  proper 
and  convenient  rooms  and  furniture,  together  with  attend- 
ants, fuel,  lights,  and  stationery,  suitable  and  sufficient  for 
the  transaction  of  its  business.  If  the  supervisors  neglect 
so  to  do,  the  court  may  order  the  sheriff  to  make  the  requisite 
provision  ;  and  the  expense  incurred  by  him  in  carrying  the 
order  into  effect,  when  certified  by  the  court,  is  a  county 
charge.' 

'  Code  Civ.  Pro.,  §  108,  as  amended  by  Laws  of  1879,  chap.  542,  §  1. 
2  Code  Civ.  Pro.,  §  109.  /  Code  Civ.  Pro.,  §  31. 
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4.  Custody  of  Jails. 

The  building,  now  used  as  a  jail  in  the  city  of  New  York, 
for  the  confinement  of  prisoners  in  civil  causes,  shall  con- 
tinue to'be  the  jail  of  the  city  and  county  of  New  York,  for 
the  confinement  of  such  persons  ;  and  the  sheriff  of  the  city 
and  county  of  New  York  shall  have  the  custody  thereof, 
and  of  the  prisoners  in  the  same. ' 

The  buildings,  now  used  as  the  jails  of  other  counties  of 
the  State,  shall  continue  to  be  the  jails  of  those  counties 
respectively  until  other  buildings  have  been  designated  or 
erected  for  that  purpose,  according  to  law  ;  and  the  sheriff 
of  each  county  shall  have  the  custody  of  the  jail  or  jails  of 
his  county,  and  of  the  prisoners  in  the  same." 

The  sheriff  of  the  county,  in  which  there  is  more  than  one 
jail,  may  confine  a  prisoner  in  either ;  and  may  remove  him 
from  one  jail  to  another,  within  the  county,  whenever  he 
deems  it  necessary  for  his  safe  keeping,  or  for  his  appear- 
ance at  court.'  I 

Temporary  Jails. — If  there  is  no  jail  in  a  county  ; 
or  the  jail  becomes  unfit  or  unsafe  for  the  confinement 
of  some  or  all  of  the  prisoners ;  or  is  destroyed  by 
fire,  or  otherwise  ;  or  if  a  pestilential  disease  breaks  out  in 
the  jail,  or  in  the  vicinity  of  the  jail,  and  the  physician  to 
the  jaU  certifies  that  it  is  likely  to  endanger  the  health  of 
any  or  all  of  the  prisoners  in  the  jail ;  the  county  judge,  or, 
in  the  city  and  county  of  New  York,  the  chief -judge  of  the 
court  of  common  pleas,  must,  by  an  instrument  in  writing, 
filed  with  the  clerk  of  the  county,  designate  another  suita- 
ble place  within  the  county,  or  the  jail  of  a  contiguous 
county,  for  the  confinement  of  some  or  all  of  the  prisoners, 
as  the  case  requires.  The  place  so  designated  thereupon 
becomes,  to  all  intents  and  purposes,  except  as  otherwise 
prescribed  in  this  article,  the  jail  of  the  county  for  which 
it  has  been  so  designated,  and  for  the  purposes  expressed  in 
the  instrument  designating  the  same." 

The  designation  may  be  modified  or  revoked,  by  the 

>  Code  Civ.  Pro.,  §  120.  s  Code  Civ.  Pro.,  §  123. 

2  Code  Civ.  Pro.,  §  131.  *  Code  Civ.  Pro.,  §  135. 
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judge  making  the  same,  by  a  like  instrument  in  writing, 
filed  with  the  clerk  of  the  county.' 

The  county  clerk  must  serve  a  copy  of  the  designation, 
duly  certified  by  him,  under  his  official  seal,  on  the  sheriff 
and  keeper  of  the  jail  of  a  contiguous  county  so  designated. 
The  sheriff  of  that  county  must,  upon  the  delivery  of  the 
sheriff  of  the  county  for  which  the  designation  is  made,  re- 
ceive into  his  jail,  and  there  safely  keep,  all  persons  who  nlay 
be  lawfully  confined  therein,  pursuant  to  the  above  provis- 
ions ;  and  he  is  responsible  for  their  safe  keeping,  as  if  he 
was  the  sheriff  of  the  county  for  which  the  designation  is 
made.'' 

"When  a  jail  is  erected  for  the  county,  for  whose  use  the 
designation  was  made,  or  its  jail  is  rendered  fit  and  safe  for 
the  confinement  of  prisoners,  or  the  reason  for  the  designa- 
tion of  another  jail  or  place  has  otherwise  ceased  to  be  oper- 
ative, the  designation  must  be  revoked." 

The  county  clerk  must  immediately  serve  a  copy  of  the 
revocation,  duly  certified  by  him  under  his  official  seal, 
upon  the  sheriff  of  the  same  county ;  who  must  remove  the 
prisoners  belonging  to  his  custody,  and  confined  without 
his  county,  to  his  proper  jail.  If  a  prisoner  has  been  ad- 
mitted to  the  jail  liberties  in  the  other  county,  he  must  also 
be  removed  ;  and  he  is  entitled  to  the  liberties  of  the  jail  of 
the  county,  to  which  he  is  removed,  without  a  new  bond, 
as  if  he  had  been  originally  admitted  to  the  jail  liberties  in 
that  county  ;  and  the  bond  given  by  him  applies  accordingly 
to  those  liberties." 

If  by  reason  of  a  jail,  or  a  building  near  a  jail,  being  on 
fire,  there  is  reason  to  apprehend  that  some  or  all  of  the 
prisoners  confined  in  the  jail,  may  be  injured,  or  may -es- 
cape, the  sheriff  or  keeper  of  the  jail  may,  in  his  discretion, 
remove  them  to  some  safe  and  convenient  place,  and  there 
<}onfine  them  until  they  can  be  safely  returned  to  the  jail ; 
or,  if  the  jail  is  destroyed,  or  so  injured  that  it  is  unfit  or 
unsafe  for  the  confinement  of  the  prisoners,  until  a  designa- 

"  Code  Civ.  Pro.,  §  136. 
3  Code  Civ.  Pro.,  §  137. 
3  Code  Civ.  Pro.,  §§  141,  136. 
*  Code  Civ.  Pro.,  §  142. 
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tion  is  made,  as  prescribed  in  section  135  of  the  Code  of 
Civil  Procedure.' 

If  the  county  judge,  or  the  chief  judge  of  the  court  of 
comnaon  pleas  for  the  city  and  county  of  New  York,  is  ab- 
sent or  unable  to  act,  or  if  his  office  is  vacant,  a  desig- 
nation, or  the  revocation  or  modification  thereof,  as 
prescribed,  may  be  made  in  any  county  •  except  New 
York,  by  the  special  county  judge  or  the  district  attorney, 
or,  in  the  city  and  county  of  New  York,  by  any  judge  of 
ithe  court  of  common  pleas." 

Jail  in  Kings  County. — A  suitable  portion  of  the  jail  of 
Kings  county,  must  be  assigned  by  the  board  of  supervisors 
of  said  county,  for  the  confining  of  such  prisoners  as  the 
sheriff  of  that  county  may  legally  hold  by  virtue  of  civil 
process,  and  the  sheriff  shall  have  exclusive  custody  of  the 
portion  so  assigned.  ° 

Jail  of  Onondaga  County. — The  penitentiary  of  Onon- 
daga county  shall  be  used  for  all  the  purposes  of  a  jail  for 
said  county,  and  the  superintendent  shall  be  the  jailer,  and 
have  the  custody  and  control  of  all  persons  confined  therein, 
as  the  sheriff  of  said  county,  were  the  law  relative  to  said 
penitentiary  not  passed.  All  general  laws  now  in  force 
regulating  the  jails  of  the  respective  counties  of  this  State, 
.shall,  so  far  as  they  are  consistent  with  said  act,  be  applica- 
ble to  the  penitentiary  in  its  use  as  a  county  jail.  If  the 
superintendent  shall  neglect  or  refuse  to  give  and  file  the 
bond  required  of  him,  he  shall  forfeit  the  office ;  and  in  case 
of  a  vacancy  in  the  office  of  superintendent,  the  paid  sheriff 
shall  have  the  immediate  custody  and  control  of  said  peni- 
tentiary, and  the  prisoners  therein,  untD.  another  superin- 
tendent shall  have  been  appointed  and  given  the  bond 
required.* 

Jailof  Albany  County. — Following  is  the  text  of  an  act 
relating  to  the  jaU  in  Albany  county:  Section  1.  The 
sheriff  of  Albany  county  is  hereby  authorized  and  di- 
rected to  remove  the  prisoners  from  the  building  at 
present  used  and  occupied  as  the  Albany  county  jaU, 
to  the  Albany  county  penitentiary,  and  the    said    peni- 

'  Code  Civ.  Pro.,  §  143.  s  Crock,  on  SherifEs,  100,  §  210. 

»  Code  Civ.  Pro.,  §  144.  <  Laws  of  1851,  chap.  33. 
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itentiary  is  hereby  designated  as  the  county  jail  of  Al- 
bany county.  And  the  superintendent  of  said  peni- 
tentiary, appointed  by  the  joint  board  of  supervisors  of  said 
county  and  the  mayor  and  recorder  of  the^  city  of  Albany, 
shall  be  the  jailer  thereof,  and  have  the  custody  and  control 
of  all  persons  confined  therein,  as  the  sheriff  of  said  county 
would  have  were  this  law  not  enacted,  and  no  jailer  shall 
hereafter  be  appointed  by  the  sheriff  of  Albany  county. 

§  2.  The  superintendent  of  said  penitentiary  shall,  within 
ten  days  after  this  act  takes  effect,  and  within  ten  days  after 
any  new  appointment  shall  be  made,  give  a  bond  to  the 
sheriff  of  Albany  county,  in  the  sum  of  fifteen  thousand 
dollars,  which  shall  be  annually  renewed  on  and  after  the 
first  day  of  January  in  each  year,  to  be  approved  by  the 
sheriff  and  county  judge,  with  at  least  three  sureties,  who 
shall  be  free  freeholders  and  inhabitants  of  said  county, 
who  shall  justify  in  the  sum  of  fivfe  thousand  dollars  each, 
at  least ;  or,  if  more  than  three  sureties,  in  a  sum  suflScient 
each,  to  amount  in  the  whole  to  the  sum  of  fifteen  thousand 
dollars,  conditioned  that  he  will  faithfully  discharge  the 
duties  of  jailer  of  said  county,  and  save  the  sheriff  harmless 
from,  and  on  account  of,  any  and  all  escapes  that  shall  hap- 
pen from  said  jail,  of  which  he  is  superintendent,  and  that 
he  will  immediately  pay  over  aU  moneys  that  may  be  in  his 
hands  belonging  to  said  sheriff ;  and  that  he  will  faithfully 
perform  all  acts,  and  save  the  said  sheriff  harmless  from  all 
acts  that  he  shall  perform  by  virtue  of  or  under  color  of  his 
oflSce  as  jailer  of  said  county  of  Albany  ;  and  if  he  shall  re- 
fuse or  neglect  to  give  such  bond  he  shall  forfeit  his  office, 
and  the  sheriff  shall  have  the  immediate  custody  and  con- 
trol of  said  penitentiary  and  jail,  and  the  prisoners  confined 
therein,  until  another  superintendent  shall  have  been  ap- 
pointed and  given  the-bond  as  aforesaid. 

§  3.  It  shall  be  the  duty  of  said  superintendent,  as  such 
jailer,  to  convey  prisoners  to  and  from  said  jail,  as  their 
presence  and  attendance  may  be  required  or  ordered,  or  di- 
rected by  the  sheriff  of  Albany  county.  The  sheriff  of  said 
county  shall  receive  no  compensation  for  the  transportation 
of  prisoners  to  and  from  said  jail. 

§  4.  The  superintendent  of  said  penitentiary  shall  pre- 
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pare  and  keep,  for  the  purpose  of  said  jail,  separate  rooms 
or  apartments  for  juvenile  prisoners,  for  females,  for  per- 
sons detained  as  witnesses,  and  for  imprisoned  debtors,  each 
and  all  of  said  classes  of  persons  to  be  kept  separate  and 
apart  from  each  other,  and  from  those  committed  to  said 
jail  as  criminals,  who  are  adult  males.  And,  after  this  act 
takes  effect,  the  building  at  present  used  as  a  jail  shall  no 
longer  be  used  for  such  purpose. 

§  6.  AU  general  laws  now  in  force,  regulating  the  jails  of 
the  respective  counties  of  the  State,''  and  all  laws  in  refer- 
ence to  the  jail  of  Albany  county  shall,  so  far  as  they  are 
consistent  with  this  act,  be  applicable  to  said  jail.  Nothing 
in  this  act  contained  to  interfere  with  the  penitentiary  as 
now  used,  or  the  laws  regulating  the  same,  except  that  per- 
sons temporarily  committed  to  the  same  as  a  jail,  but  not 
under  sentence  of  conviction  for  the  commission  of  any 
crime,  shall  not  be  confined  in  the  same  apartments  with 
those  committed  to  said  penitentiary  as  convicts.  The  ex- 
penses of  transporting  and  maintaining  persons  committed 
to  said  jail  as  aforesaid,  shall  be  paid  out  of  the  penitentiary 
fund,  and  accounted  for  as  other  expenses  of  the  peniten- 
tiary are  accounted  for. 

§  6.  The  superintendent  of  the  penitentiary  is  hereby 
authorized  and  empowered  to  make  such  additions  and 
alterations  in  the  penitentiary  as  may  be  necessary  to  fit  it 
for  the  uses  and  purposes  herein  designated.  But  the  ex- 
pense thereof  shall  not  exceed  the  sum  of  three  thousand 
dollars.' 

Jail,  how  used. — The  common  jails  in  the  several  coun- 
ties of  this  State  shall  be  used  as  prisons :  1.  For  the  deten- 
tion of  persons  duly  committed,  in  order  to  secure  their 
attendance  as  witnesses  in  any  criminal  case.  2.  For  the 
detention  of  persons  charged  with  crime,  and  committed 
for  trial.  .3.  For  the  confinement  of  persons  duly  commit- 
ted for  any  contempt,  or  upon  civil  process ;  and,  4.  For  the 
confinement  of  persons  sentenced  to  imprisonment  therein 
upon  conviction  for  any  offense.' 

JVumb'er  of  Rooms. — Each  county  prison  shall  contain : 

'  Laws  of  1882,  chap.  351. 

^  3  K.  S.  (Stli  ed.),  1061,  §  1;  id.  (6tli  ed.),  1063,  §  1;  id.  (7th  ed.),  2589,  §  1. 
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1.  A  sufficient  number  of  rooms  for  the  confinement  of  per- 
sons committed  on  criminal  process,  and  detained  for  trial, 
separately  and  distinct  from  prisoners  under  sentence.  2. 
A  sufficient  number  of  rooms  for  the  confinement  of  prison- 
ers under  sentence.  3.  A  sufficient  number  of  rooms  for 
the  separate  confinement  of  persons  committed  on  civil  pro- 
cess for  contempt  or  as  witnesses.' 

Liquors  Prcfhihited. — Strong,  spirituous,  or  fermented 
liquor,  or  wine,  shall  not,  on  any  pretense,  be  sold  within  a 
building  used  and  established  as  a  jail.  Spirituous,  fer- 
mented or  other  liquor,  except  cider,  and  that  quality  of 
beer  caUed  table-beer,  shall  not  be  brought  into  a  jail  for 
the  use  of  a  person  confined  therein,  without  a  written  per- 
mit by  the  physician  to  the  jail,  which  must  be  delivered  to 
and  kept  by  the  keeper  thereof,  specifying  the  quantity 
and  kind  of  liquor  which'  may  be  furnished,  the  name  of 
the  prisoner  for  whom,  and  the  time  during  which  the  same 
may  be  furnished." 

Such  a  permit  shall  not  be  granted,  unless  the  physician 
is  satisfied,  that  the  liquor  allowed  to  be  furnished  is  neces- 
sary for  the  health  of  the  prisoner,  for  whose  use  it  is  per- 
mitted ;  and  that  fact  must  be  stated  in  the  permit.' 

A  person  who  brings  into  or  sells  in  a  jail,  strong,  spiritu- 
ous, fermented,  or  other  liquor,  or  wine,  contrary  to  the 
foregoing  provisions  of  this  article  ;  or  a  sheriff,  keeper  of 
a  jail,  assistant  keeper,  or  an  officer,  or  person  employed 
in  or  about  the  jail,  who  knowingly  suffers  liquor  or  wine  to 
be  sold  or  used  therein,  contrary  to  this  article,  is  guilty  of 
a  misdemeanor,  and  shall  be  punished  accordingly.  A  con- 
viction also  operates  as  a  forfeiture  of  his  office." 

To  Provide  Bibles. — It  shall  be  the  duty  of  the  keeper  of 
each  county  prison  to  provide  a  Bible  for  each  room  in  the 
prison,  to  be  kept  therein,  and  he  shall,  if  practicable,  cause 
divine  service  to  be  performed  for  the  benefit  of  the  prison- 
ers, at  least  once  each  Sunday  ;  provided  there  shall  be  a 
room  in  the  prison  that  can  be  safely  used  for  that  purpose.  ° 

'  3  E.  S.  (5th  ed.),  1061,  §  2;  id.  (6th  ed.),  1063,  §  3;  id.  (7th  ed.),  3589,  §  2. 

■^  Code  Civ.  Pro.,  §  138. 

3  Code  Civ.  Pro.,  §  129. 

"  Code  Civ.  Pro.,  §  130. 

«  8  R.  S.  (5th  ed.),  1063,  §  18;  id.  (6th ed.),  1064,  §  13;  id.  (7th ed.),  2590,  §  13. 
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To  Admit  Inspectors. — The  sheriff  or  other  keeper  of  a 
jail  must  admit  the  inspectors  of  State  prisons,  or  any  one 
of  them,  into  every  part  thereof ;  exhibit  to  them  on  de- 
mand, all  the  books,  papers,  documents  and  accounts  per- 
taining to  such  jail  or  prison,  or  to  the  detention  of  persons 
confined  therein ;  and  render  to  them  every  other  facility  in 
their  power  to  enable  them  to  discharge  their  duties  and  to 
obtain  any  necessary  information  ;  and  the  said  inspectors 
may  examine  on  oath,  to  be  administered  by  any  one  of 
them,  any  of  the  keepers  or  officers  of  such  jail  and  any 
person,  not  under  sentence,  confined  therein,  and  converse 
with  any  of  the  prisoners  so  confined,  without  the  presence 
of  the  keepers  thereof,  or  of  any  of  them.'  And  the  gov- 
ernor and  lieutenant  governor,  secretary  of  state,  comptroller 
and  atttorney-general,  members  of  the  legislature,  judges  of 
the  Court  of  Appeals,  Supreme  Court  and  county  judges, 
district  attorneys,  grand  jurors  and  every  minister  of  the 
gospel  having  charge  of  a  congregation  in  the  town  wherein 
any  such  prison  is  situated,  may  visit  at  pleasure  all  county 
and  State  prisons.  No  other  person,  not  otherwise  author- 
ized by  law,  shall  be  permitted  to  enter  the  rooms  of  a 
county  prison  in  which  convicts  are  confined,  unless  under 
such  regulations  as  the  sheriff  of  the  county  shall  prescribe." 

To  Return  List  of  Disorderly  Persons. — The  keeper  of 
every  prison  to  which  disorderly  persons  maybe  committed, 
must  return  to  the  court  of  sessions  of  the  county,  on  the 
first  day  of  each  term,  a  list  of  the  persons  so  committed 
and  then  in  his  custody,  with  the  nature  of  the  offense  of 
each,  the  najne  of  the  magistrate  by  whom  he  was  com- 
mitted, and  the  term  of  his  imprisonment. ' 

Guard  to  Protect  Jail. — On  the  application  of  'the  sheriff, 
under  sheriff  or  district  attorney  of  any  county  of  this  State, 
with  the  assent  of  the  county  judge  of  such  county,  the 
governor  may,  if  in  his  opinion  it  shall  be  necessary  and 
proper,  authorize  such  sheriff  or  officer,  or  some  deputy 
sheriff,  to  contract  with  and  organize  a  guard  for  the  pro- 
tection of  any  jail  or  prison  in  said  county,  or  to  arrest,  de- 

1  3,R.  S.  (5th  ed.),  1064,  §  20;  id.  (6th  ed.),  1065,  §  30;  id.  (7th  ed.),  2591, 
§20. 
»  3  R.  S.  (5th  ed.),  1101,  §  183;  Code  Orim.  Pro.,  §  361. 
3  Code  Crim.  Pre,  §  908. 
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tain  or  have  in  safe  keeping  any  prisoner  or  prisoners,  or  to 
enforce  any_  process,  judgment  or  decree  of  any  court;  which 
application  and  authority  shall  be  in  writing,  and  a  copy 
thereof  filed  and  recorded  in  the  office  of  the  secretary  of 
state  C  and  the  authority  shall  specify  the  number  of  per- 
sons beyond  which  the  said  guard  shall  not  extend." 

The  governor  may,  at  any  time,  revoke,  alter  or  modify 
such  authority ;'  and  he  may,  in  his  discretion,  permit  such 
authorized  officer  to  contract  with  any  uniform  company  or 
companies  to  form  such  guard  ;*  and,  when  so  formed,  the 
guard  shall  be  under  the  command  and  direction  of  such 
officer  or  officers  as  shall  be  designated  by  the  governor ;  and 
in  case  he  shall  not  make  such  designation,  then,  under  the 
command  of  the  sheriff,  under  sheriff  or  deputy,  and  of 
such  officer  or  officers,  military  or  civilj  as  shall  be  desig- 
nated by  such  sheriff  or  depijty,  and  shall  be  subject  to  aU 
such  rules  and  regulations  for  their  government  and  action 
as  shall  have  been  agreed  upon  at  the  time  of  their  or- 
ganization, or  afterwards  directed  by  the  governor.  ° 

Whenever  the  sheriff  of  any  county  shall  deem  it  neces- 
sary to  raise  a  temporary  guard  for  the  protection  of.  a  jail 
or  prison,  or  the  safe  keeping  of  prisoners,  he  may,  with 
the  assent  of  one  of  the  judges  of  the  county  courts,  em- 
ploy such  temporary  guard  as  may  be  necessary,  until  a 
guard  can,  with  reasonable  diligence,  be  formed  and  organ- 
ized as  above  prescribed,  the  expenses  of  which  said  tem- 
porary guard,  and  the  expenses  of  the  sheriff  or  other 
county  officer-  incurred  in  obtaining  such  guard,  shall  be 
audited,  allowed  and  paid  by  the  board  of  supervisors  of 
said  county  as  other  county  charges." 

Service  of  Papers  on  Prisoners. — A  sheriff  or  jailer, 
upon  whom  a  paper  in  an  action  or  special  proceeding,  di- 
rected to  a  prisoner  in  his  custody,  is  lawfully  served,  or  to 

1  3  R.  S.  (5th  ed.),  729,  §  33;  id.  (6tli  ed.),  716,  §  33;  1  id.  (7th  ed,),  792,  §  3; 
Laws  of  1845,  chap.  69,  §  2. 

■'  3  R.  S.  (5th  ed.),  739,  §  34;  id.  (6th  ed.),  716,  §  34;  1  id.  (7th  ed.),  792,  §  3; 
Laws  1845,  chap.  69,  §  3. 

8  3  R.  S.  (5th  ed.),  729,  §  35;  id.  (6th  ed.),  716,  §  35;  1  id,  (7th  ed.),  793,  §  4. 

"  3  R.  S.  (5th  ed.),  729,  §  36;  id.  (6th  ed),  716,  §  86;  1  id.  (7th  ed.),  792,  §  5. 

5  3  R.  S.  (5th  ed.)  739,  §  37;  id.  (6th  ed.),  716,  §  37;  1  id.  (7th  ed.),  792,  §  6. 

«  3  R.  8.  (5th  ed.),  730,  §§  46,  47;  id.  (6th  ed.),  717,  §§  47,  46;  1  id.  (7th  ed.), 
793,  §§  15,  16. 
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whom  such  a  paper  is  delivered  for  a  prisoner,  must,  within 
two  days  thereafter,  deliver  the  same  to  the  prisoner,  with 
a  note  thereon  of  the  time  of  the  service  thereof  upon  or 
the  receipt  thereof  by  him.  For  a  neglect  or  violation  of 
this  section,  the  sheriff  or  jailer,  guilty  thereof,  is  liable  to 
the  prisoner  for  all  damages  occasioned  thereby.' 

Subject  to  reasonable  regulations,  which  the  sheriff  may 
establish  for  that  purpose,  a  sheriff,  jailer  or  other  officer, 
who  has  the  custody  of  a  prisoner,  must  permit  such  access 
to  him  as  is  necessary,  for  the  personal  service  of  a  paper  in 
ah  action  or  special  proceeding,  to  which  the  prisoner  is  a 
party,  and  which  must  be  personally  served." 

5.  To  Insure  Buildings. 

The  sheriff  may  insure  at  the  expense,  and  for  the  benefit 
of  the  county,  any  of  the  county  buildings  of  which,  by 
law,  he  has  the  care  and  custody.  ° 

To  Carry  into  Effect  Plans,  etc. — When  the  board  of 
State  prison  inspectors  shall  furnish  to  the  sheriff  or  other 
keeper  of  the  jail  of  any  county,  plans  and  regulations, 
duly  made,  for  the  modification  and  improvement  of  the 
structure  of  such  jail,  such  sheriff  or  other  keeper  must 
observe  and  carry  the  same  into  effect." 

Calendar  for  Courts.— It  shall  be  the  duty  of  the  keeper 
of  every  county  prison  to  present  to  every  court  of  oyer 
and  terminer,  and  to  every  court  of  sessions  to  be  held  in 
his  county,  at  the  opening  of  such  court,  a  calendar,  stating: 

1.  The  name  of  every  person  then  detained  in  such  prison. 

2.  The  time  when  such  prisoner  was  committed,  and  by  vir- 
tue of  what  process  or  precept ;  and  3.  The  causes  of  the 
detention  of  every  such  person." 

6.  As  Peace  Officers  Without  Warrant. 
Sheriff  a  Peace  Officer. — A  peace  officer  is  a  sheriff  of  a 
county,  his  under  sheriff  or  his  deputy,  or  a  constable,  mar- 
shall,  police  constable,  or  policeman  of  a  city,  town  or  vil- 

'  Code  Civ.  Pro.,  §  131. 

2  Code  Civ.  Pro.,  §  133. 

MRS  (5th  ed.),  858,  §  54. 

4  3  R.  S.  (5th  ed.),  1064,  §  19;  id.  (6th ed.),  1065,  §  19;  id.  (7th  ed.),  2591,  §  19. 

6  3  R.  S.  (5th  and  6th  ed.),  1066,  §  25;  id.  (7th  ed.),  2593,  §  25. 
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la^e/  Their  powers  and  duties  as  peace  officers  witTiout 
warrant  are  the  same.  A  peace  officer  may,  without  a  war- 
rant, arrest  a  person :  1.  For  a  crime  committed,  or  at- 
tempted, in  his  presence.  2.  When  the  person  arrested  has 
committed  a  felony,  although  not  in  his  presence.  3.  When 
a  felony  has,  in  fact,  been  committed,  and  he  has  reasona- 
ble cause  for  believing  the  person  to  be  arrested  to  have 
committed  it."  To  make  an  arrest,  as  provided  above,  the 
officer  may  break  open  an  outer  or  inner  door  or  window  of 
a  building,  if,  after  notice  of  his  office  and  purpose,  he  be 
refused  admittance. '  He  may  also,  at  night,  without  a  war- 
rant, arrest  any  person  whom  he  has  reasonable  cause  for 
believing'  to  have  committed  a  felony,  and  is  justified  in 
niaking  the  arrest,  though  it  afterward  appear  that  a  felony 
had  been  committed,  but  that  the  person  arrested  did  not 
commit  it."  When  arresting  a  person  without  a  warrant 
the  officer  must  inform  him  of  his  authority  and  the  cause 
of  the  arrest,  except  when  the  person  arrested  is  in  the 
actual  commission  of  a  crime,  or  is  pursued  immediately 
after  an  escape. '  A  peace  officer  may  take  before  a  magis- 
trate a  person  who,  being  engaged  in  a  breach  of  the  peace, 
is  arrested  by  a  by-stander  and  delivered  to  him."  But  he 
is  not  bound  to  arrest  and  detain  a  man  as  a  felon,  merely 
on  the  information  of  a  citizen.'  And  he  should  not  receive 
every  rumor,  but  should  make  such  diligent  inquiry  con- 
cerning the  truth  thereof  as  he  can  under  the  circumstances, 
before  he  assumes  to  niake  an  arrest  on  information  of 
felony.  When  a  crime  is  committed  in  the  presence  of  a 
magistrate,-  he  may,  by  a  verbal  or  written  order,  command 

'  Code  Crim.  Pro.,  §  154,  as  amended  in  1883;  Doughty  v.  State,  88  Tex.,  1; 
Williams  ®.  State,  44  Ala.,  41;  Kindred  v.  Stitt,  51  111.,  401;  Drennan  ®.  People, 
10  Mich.,  169. 

2  Code  Crim.  Pro.,  §  177;  Quinn  v.  Heisel,  40  Mich.,  376;  Johnson  v.  State, 
5  Tex.  App.,  48;  Shanley  «.  Wells,  71  111.,  78;  Burns  v.  Erhen,  40  N.  Y.,  468. 
Sternack  v.  Brooks,  7  Daly,  143;  Brooks  ®.  Commonwealth,  61  Penn.  St.,  853. 

3  Code  Crim.  Pro.,  §  178;  Commonwealth  v.  Reynolds,  ISO  Mass.,  190. 

*  Code  Crim.  Pro.,  §  176;  HoUey  «.  Mix,  3  Wend.,  350;  Allen  v.  Leonard,  38 
Iowa,  529.  •  - 

=  Code  Crim.  Pro.,  §  180;  Bellows  «.  Shannon,  3  Hill,  86;  State  ».  Bells,  76 
N.  C,  10;  Wolf  B.  State,  19  Ohio  St.,  348. 

«  Code  Crim.  Pro.,  §  181. 

'  Wark's  Case,  5  C.  H.  Rec,  4. 
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any  person  to  arrest  the  offender,  and  may  thereupon  pro- 
ceed as  if  the  offender  had  been  brought  before  him  on  a 
warrant  of  arrest.'  But  he  cannot  command,  and  the  per- 
son commanded  cannot  make,  such  an  arrest  after  the  de- 
fendant is  beyond  the  jurisdiction  of  the  magistrate,  if  the 
offense  committed  is  less  than  felony."  And  it  has  been 
held  that  a  magistrate  may  not  arrest  for  an  affray  on  his 
own  view,  after  it  is  over.'  But  the  arrest  without  process 
of  a  person  guilty  of  felonious  homicide  is  lawful  under  tlie 
laws  of  this  State  whenever  or  wherever  made ;  and  this 
seems  to  be  so  at  commop.  law.'  For  a  felony  the  arrest 
may  be  made  at  any  time,  and  the  offender  may  be  pursued 
into  another  county. ' 

Breach  of  the  Peace.— The  word  "crime"  includes,  a 
breach  of  the  peace :  for  a  crime  is  defined  as  an  act  or 
omission  forbidden  by  law,  and  punishable  on  conviction 
by — 1,  death ;  or,  2,  imprisonment ;  or.  3,  fine ;  or,  4,  re- 
moval from  ofiice  ;  or,  5,  disqualification  to  hold  any  office 
of  trust,  honor  or  profit  under  the  State ;  or,  6,  other  penal 
discipline."  Now  the  power  with  which  a  peace  officer  is 
invested  regarding  a  breach  of  the  peace,  is  not  only  to  put 
an  end  to  the  breach,  but  to  make  an  arrest  as  the  means  of 
procuring  surety  of  the  offender  to  keep  the  peace.  To  do 
this  he  is  allowed  a  reasonable  time  and  a  fit  opportunity.' 
And  in  the  case  of  an  affray  in  the  presence  of  a  peace  of; 
ficer  in  which  a  number  of  perst)ns  are  implicated,  he  would 
be  incapable  of  arresting  them  if  they  resisted ;  and  if  he 
could  not  delay  arresting  until  he  can  procure  help,  punish- 
ment would  be  impossible.  What  is  a  reasonable  time  is, 
upon  undisputed  fact,  for  the  court  to  determine  upon  the 
facts  of  the  particnlar  case.     It  has  been  held  in  one  case 

1  Code  Crim.  Pro.,  §  182;  Lindsay  «.  People,  67  Barb.,  548. 

'>  Butolph  V.  Blust,  5  Lans.,  85;  S.  C,  41  How.  Pr.,  481. 

»  5  C.  H.  Rec  ,  95. 

<  Balbo  ®.  People,  19  Hun,  424,  429. 

*  Butolpli  V.  Blust,  5  Lans.,  84;  HoUey  v.  Mix,  3  Wend.,  350;  Tanderveer  v. 
Mattocks,  3  Ind.,  479;  Main  v.  McCa'rty,  15  111.,  441;  Wrexford  ».  Smith,  2 
Boot  (Conn.),  171. 

'  Penal  Code,  §  3;  for  common  law  definition  see  1  Bouv.  Law.  Diet ,  410. 

"I  Taylor  «  Strong,  3  Wend.,  384;  Butolph  v.  Blust,  5  Lans.,  84  Derecourt  v. 
Corbishley,  85  E.  C.  L.,  187. 
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that  a  half  hour's  delay  was  not  unreasonable."  In  another, 
a  case  of  an  arrest  for  resisting  the  officer  in  making  an  ar- 
rest, a  delay  of  two  hours  after  the  arrest  made  tbe  resist- 
ance unlawful."  Generally,  though,  if  opportunity  is  af- 
forded to  the  officer  to  obtain  a  warrant  from  the  proper 
magistrate,  he  should  do  so.  ^  But  if  one  is  threatened  with 
death,  and  complaint  is  forthwith  made  to  an  officer,  he 
may  and  he  should,  to  prevent  probable  felony,  arrest  and 
detain  the  person  charged  until  he  can  conveniently  bring 
him  before  a  magistrate.'  He  preserves  the  peace  by  pre- 
venting crime  as  well  as  by  punishing  for  it. 

Force  Used. — The  amount  of  force  which  a  peace  officer 
may  lawfully  use  in  making  an  arrest,  is  so  much  as  is  nec- 
essary to  effect  the  arrest  and  no  more.  If  he  he  uses  more 
force  than  the  occasion  calls  for  he  is  guilty  of  an  assault 
and  battery." 

The  peace  officer  should  remember  that  he  has  no  author- 
ity to  arrest,  without  warrant,  for  a  crime  less  than  felony, 
unless  the  offense  is  committed  or  attempted  in  his  pres- 
ence. A  felony  is  a  crime  which  is,  or  may  be,  punishable 
by  either — 1,  death  ;  or,  2,  imprisonment  in  a  State  prison." 
Hence,  he  is  not  authorized,  without  warrant,  to  arrest  a 
person  as  a  common  prostitute,  on  the  ground  that  she  is  a 
disorderly  person,  unless  the  offense  was  committed  in  his 
presence. "  If  the  prostitute  is  sitting  at  a  window,  in  the 
act  of  soliciting 'men  from  the  street  for  immoral  purposes, 
she  may  be  arrested  without  warrant ;  the  offense  against 
society  is  being  committed. '  And  he  may  not  arrest,  with- 
out warrant,  for  the  offense  of  selling  intoxicating  liquors^ 
after  the  offense  has  been  committed.' 

Whether  a  sheriff  arrests  a  person  under  a  warrant,  or 
without  warrant,  under  the  authority  given  him  by  statute, 

'  Butolph  «,  Blust,  5  Lans.,  84;  and  see  Taylor  r.  Strong,  3  Wend.,  384. 

''  Regina  v.  Walker,  25  Eng.  Law  and  Eq.,  589. 

3  Russ.  on  Crimes,  600,  2  Hale's  Crim.  Law,  88. 

"  Golden  «.  State,  1  S.  C,  393;  Beaverts  ti.  State,  4  Tex.  App.,  175. 

« Penal  Code,  §  5. 

'  People  ex  rel.  Kingsley  v.  Pratt,  23  Hun,  3f0;  People  ».  Bush,  1  Wh.  Cr. 
Oas.,  137;  and  see  Schneider  «.  McLane,  3  Keyes,  568;  S.  C,  4  Abb.  Dec.,  154; 
36  Barb.,  495. 

'  Harft  V.  McDonald,  1  City  Ct.,  181. 

8  Meyer  e.  Clark,  41  N.  Y.  Super.  Ct.,  1C5. 
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lie  acts  in  his  official  capacity.  His  duty  to  arrest,  where  a 
case  specified  in  thfe  statute  is  sufficiently  brought  to  his 
knowledge,  is  as  imperative  as  when  a  warrant  is  in  his 
hands  ;  and  for  making  such  arrest  he  is  entitled  to  the  same 
compensation  as  for  making  an  arrest  under  a  warrant,  but 
he  is  not  entitled  to  any  reward  for  such  arrest/ 

Retaking  after  an  Escape  or  Rescue. — If  a  person  ar- 
rested escape  or  be  rescued,  the  person  from  whose  custody 
he  escaped,  or  was  rescued,  may  immediately  pursue  and 
retake  him',  at  any  time,  and  at  any  place  in  the  State." 

To  do  this,  the  person  may,  after  notice  of  his  intention, 
and  refusal  of  admittance,  break  open  an  outer  or  an  inner 
door  or  window  of  a  building.' 

Duty  of  Peace  Officers  Oenerally. — It  is  the  duty  of  a 
peace  officer  ever  to  be  upon  the  watch  against  crime.  To 
him  is  given  the  power  to  arrest,  without  warrant,  of  his 
own  motion,  any  person  doing  an  act,  or  attempting  to  do 
an  act,  for  the  doing  of  which  the  laws  have  declared  a  pun- 
ishment of  any  kind,  whether  light  or  severe.*  If  a  crime 
punishable  by  death,  or  by  imprisonment  in  a  State  prison, 
has  been  committed,  though  not  in  his  presence,  he  may, 
withoVit  warrant,  arrest  the  person  committing  the  same ; 
nor  does  his  power  cease  here.  If  a  felony  is  committed, 
and  he  has  reasonable  cause  to  believe  a  certain  person  com- 
mitted it,  he  may  arrest  that  person  without  warrant, 
although,  in  fact,  he  was  not  the  transgressor."  In  some 
cases,  where  the  'statutes  declare  an  act  to  be  a  crime,  they 
have  also  prescribed  the  duties  of  peace  officers  with  refer- 
ence to  the  act. "  To  those  cases  we  wUl  call  the  attention 
of  the  sherifif  particularly.  But  whether  or  not  the  statute 
declaring  an  act  a  punishable  one,  also  declares  the  duty 
of  a  peace  officer  with  reference  to  it,  the  duty  continues, 
with  the  officer  as  a  conservator  of  the  peace,  to  prevent,  if 
he  can,  the  commission  of  the  crime,  and  to  arrest  the  de- 

'  Coyles  «.  Hurtin,  10  Johns.,  85;  Warner  ».  Grace,  14  Minn.,  487. 
«  Code  Grim.  Pro.,  §  186. 
3  Code  Crim.  Pro.,  §  187. 
■i  Code  Crim.  Pro.,  §  177;  Penal  Code,  §  3. 
s  Cod|  Crim.  Pro.,  §  177,  Penal  Code,  §  5. 

«  E.  g.,  Code  Crim.  Pro.,  §§  890-89.^,  with  reference  to  vagrancy;  Penal  Code, 
§§  336-352,  with  reference  to  gaming. 
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fendant  who  commits  a  misdemeanor  in  his  presence  ;  and, 
if  a  felony  has  been  committed,  whether  in  his  presence  or 
not,  to  arrest  the  party  committing  it,  or  the  one  whom  he 
has  reason  to  believe  committed  it.  The  Penal  Code  defines 
crime,  and  declares  m  unmistakable  terms  what  crimes  are 
felonies  and  what  misdemeanor.'  It  is  enough  here  to  call 
the  attention  of  the  sheriff  to  the  fact  that,  for  the  doing  of 
any  act  in  his  presence,  which  the  law  declares  to  be  pun- 
ishable, he  has  the  power,  and  it  is  his  duty,  without  war- 
rant, to  arrest  the  offender.  If  the  act  be  punishable  by 
death,  or  by  imprisonment  in  a  State  prison,  he  has  the 
power,  and  it  is  his  duty,  to  arrest  the  offender,  without 
warrant,  wherever  he  may  be  found  within  the  State,  though 
the  act  was  not  committed  in  his  presence. 

Disturbance  of  Religious  Meeting. — In  the  Revised 
Statutes  it  is  particularly  enjoined  upon  peace  officers,  pres- 
ent at  any  religious  meeting,  to  arrest  any  one  disturbing 
the  same  in  a-  manner  prohibited  by  the  statute. '  The 
Penal  Code  declares  the  offense  a  misdemeanor,  and  al- 
though it  does  not  specifically  declare  the  duties  of  the 
peace  officer  present  at  a  religious  meeting  disturbed  in  a 
prohibited  manner,  nevertheless  the  duty  continues  as  de- 
clared by  the  Revised  Statutes.  The  Penal  Code,  with 
reference  to  the  disturbance  of  religious  meetings,  has  en- 
acted the  following:  "A  person  who  willfully  disturbs, 
interrupts  or  disquiets  any  assemblage  of  people  met  for  re- 
ligious worship,  by  any  of  the  acts  enumerated  in  the  next 
section  is  guilty  of  a  misdemeanor." '  ' '  The  following  acts, 
or  any  of  them,  constitute  disturbance  of  a  religious  meet- 
ing: 1.  Uttering  any  profane  discourse,  committing  any 
rude  or  indecent  act,  or  making  any  unnecessary  noise, 
either  within  the  place  where  such  meeting  is  held,  or  so 
near  it  as  to  disturb  the  order  and  solemnity  of  the  meeting. 
2.  Engaging  in  or  promoting,  within  two  miles  of  the  place 
where  a  religious  meeting  is  held,  any  racing  of  animals  or 
gaming  of  any  description.    3.  Obstructing  in  any  manner, 

>  Penal  Code,  g§  S,  5,  and  6. 

2  2  R.  S.  (5th  ed.),  934,  §§  58,  60,  61;  2  id.  (6th  ed  ),  927,  §§  76-82;  3  id.  (7th 
ed.),  1973,- §§  64-68. 
'  Penal  Code,  §  274. 
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without  authority  of  law,   within  the  like   distance,  free 
passage  along  a  highway  to  the  place  of  such  meeting."  ' 

It  has  been  held  that  the  offense  of  disturbing  a  religious 
meeting  may  be  committed  before  or  after  actual  service, 
while  any  of  the  congregation  remain  upon  the  premises." 
To  the  zealous  peace  officer,  then,  it  might  seem  that  the 
young  men  ordinarily  about  a  church  door  at  the  conclu- 
sion of  evening  service,  waiting  to  "catch  on"  were  guilty 
of  a  misdemeanor  in  obstructing  the  free  passage  along  the 
highway.  '  This  matter,  however,  has  never  been  before  the 
courts  for  adjudication.  The  officer  should  see  to  it  that 
the  "boys"  spend  their  moments  of  eager  waiting  in  a  line 
along  the  highway,  and  not  in  it ;  if  any  one  qt  them  will- 
fully persists  in  standing  in  the  way,  the  officer  should  at 
once  arrest  him.  Bad  singing  is  not  within  the  prohibition 
of  the  statute,  although  it  tends  to,  and  does,  disturb  and 
disquiet  the  assemblage,  unless  it  is  willfully  engaged  in 
for  the  purpose  of  distiirbing  the  meeting.  So  long  as  a 
person  conscientiously  takes  part  in  the  worship,  he  must 
be  let  alone,  no  matter  how  badly  he  sings. ' 
-  Mere  mischievous  or  heedless  conduct  is  not  willful  within 
the  meaning  of  the  Code."  But  if  such  conduct  is  persisted 
in  when  the  offender  knows  or  should  know  he  is  disturbing 
the  assemblage,  or  any  part  of  it,  a  peace  officer  present 
should  take  him  in  charge.  Willful  conduct  which  embar- 
rasses or  disturbs  the  minister  or  curate  in  the  condijct  of 
the  service,  as  making  faces  at  him  or.  imitating  his  gestures, 
is  a  disturbance  of  the  meeting.'  But  an  official  may,  pur- 
suant to  a  resolution,  notify  the  minister  that  he  must  not 
continue  the  service.  °  Groaning  aloud  and  giggling  during 
a  prayer,  has  been  held  to  be  a  disturbance  within  the 
statute.'  So,  too,  the  cracking  and  eating  of  nuts,  during 
religious  services,  may  constitute  a  punishable  disturbance 

'  Penal  Code,  §  375. 

2  Dawson  v.  State,  7  Tex.  App.,  59;  State  v.  Luak,  68  Ind.,  364;  State  v. 
Eamsay,  78  N.  C,  448;  Lancaster  v.  State,  53  Ala.,  398;  Wall  ».  Lee,  34  N.  Y., 
141,  150 

'  State  «.  Linkhaw,  69  N.  C,  315. 

0  Brown  v.  State,  46  Ala.,  175. 

■"  People  V.  Crowley,  33  Hun,  413. 

"  Kichardson  v.  State,  5  Tex.  App.,  470. 

'  Frledlander  v.  State,  7  Tex.  App.,  204. 
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of  worship."  To  constitute  the  offense,  it  is  not  necessary 
that  the  attention  of  the  entire  body  of  worshipers  is  called 
to  the  improper  conduct.  It  suffices,  if  any  considerable 
part  of  the  assemblage  are  disturbed."  An  ordinary  Sunday ^ 
school,  where  the  Bible  and  religious  precepts  are  taught,  is 
an  assemblage  of  people  met  for  religious  worship  within 
the  meaning  of  the  Penal  Code.'  But  a  body  of  persons 
who  assume  to  meet  in  a  public  street,  or  on  a  portion  of  a 
public  square  in  a  city,  is  not  such  an  assemblage." 

Vagrants. — The  following  persons  are  vagrants:  1.  A  per- 
son who,  not  having  visible  means  to  maintain  himself,  lives 
without  employment.  2.  A  person  who,  being  an  habitual 
drunkard,  abandons,  neglects  or  refuses  to  aid  in  the  sup- 
port of  his  family.  3.  A  person  who  has  contracted  an  in- 
fectious Or  other  disease,  in  the  practice  of  drunkenness  or 
debauchery,  requiring  charitable  aid  to  restore  him  to 
health.  4.  A  common  prostitute,  who  has  no  lawful  em- 
ployment, whereby  to  maintain  herself.  5.  A  person  wander- 
ing abroad  and  begging,  or  who  goes  about  from  door  to 
door,  or  places  himself  in  the  streets,  highways,  passages, 
or  other  public  places,  to  beg  or  receive  alms.  6.  A  person 
wandering  abroad,  and  lodging  in  taveins,  groceries,  ale- 
houses, watch  or  station-houses,  out-houses,  market-places, 
sheds,  stables,  barns  or  uninhabited  buildings,  or  in  the  open 
air,  and  not  giving  a  good  account  of  himself.  7.  A  per- 
son who,  having  his  face  painted,  discolored,  covered  or 
concealed,  or  being  otherwise  disguised,  in. a  manner  calcu- 
lated to  prevent  his  being  identified,  appears  in  a  road  or 
public  highway,  or  in  a  field,  lot,  wood  or  inclosure.  8.  Any 
child  between  the  age  of  five  and  fourteen,  having  suificient 
bodily  health  and  mental  capacity  to  attend  the  public  schools 
found  wandering  in  the  streets  or  lanes  of  any  city  or  incor- 
porated village,  a  truant,  without  any  lawful  occupation. ' 
To  authorize  the  arrest  of  one,  as  a  vagrant,  by  a  peace  offi- 
cer without  warrant,  it  must  appear  that  the  person  arrested 
.comes  clearly  within  the  description  of  one  of  the  classes 

>  Hunt  V.  State,  3  Tex.  App.,  413. 

^  Holt  V.  State,  57  Tenn.,  193. 

3  Martin  b.  State,  6  Baxter  (Tenn.),  334. 

•>  State  V.  Schieneman,  64  Mo.,  386. 

'  Code  Crim.  Pro.,  §  887;  see  Ga.  Code,  §4560;  Ala.  Rev.  Code,  §  3630. 
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denominated  vagrants ;  e.  g.,  a,  common  prostitute  cannot 
be  arrested  as  a  vagrant,  unless  she  have  no  lawful  employ- 
ment vrhereby  to  maintain  herself.'  An  incorrigible  son, 
who  stays  away  from  home  in  disobedience  to  parental  com- 
mands, cannot  be  committed  as  a  vagrant." 

The  statute  does  not  necessarily  require  proof  of  spoken 
words  to  constitute  begging.  One  who,  in  the  public  streets, 
attracts  attention  to  his  diseased  or  crippled  condition,  and 
holds  out  his  hands  for  and  receives  money  in  charity  is  a 
vagrant. ' 

A  peace  officer  must,  when  required  by  any  person,  take 
a  vagrant  before  a  justice  of  the  peace  or  police  justice  of 
the  same  city,  village  or  town,  or  before  the  mayor,  re- 
corder or  city  judge,  or  judge  of  the  general  sessions  of  the 
same  city,  for  the  purpose  of  examination.  If  the  magis- 
trate be  satisfied,  from  the  confession  of  the  person  so 
brought  before  him,  or  by  competent  testimony,  that  he  is 
a  vagrant,  he  must  convict  him,  and  must  make  and  sign, 
with  his  name  of  office,  a  certificate  as  prescribed  by  section 
891  of  the  Code  of  Criminal  Procedure,  and  immediately 
cause  the  certificate  which  constitutes  the  record  of  convic- 
tion, to  be  filed  in  the  office  of  the  clerk  of  the  county,  and 
must  by  a  warrant,  signed  by  him  with  his  name  of  office, 
commit  the  vagrant,  if  not  a  notorious  offender,  and  a 
proper  object  for  such  relief,  to  the  county  poor-house,  if 
there  be  one,  or  to  the  alms-house  or  poor-house  of  the  city, 
village  or  town,  for  six  months  at  hard  labor;  or,  if  the 
vagranc  be  an  improper  person  to  be'  so  committed,  he  must 
be  committed  for  a  like  term  to  the '  county  jail ;  or,  in  the 
city  of  New  York,  to  the  city  prison  or  penitentiary  of  that 
city."  If  a  child  be  found  begging  for  alms,  or  soliciting 
charity  from  door  to  door,  or  in  a  street,  highway  or  public 
place  in  a  city,  village  or  town,  a  justice  of  the  peace  or 
police  justice,  on  complaint  and  proof  thereof,  must  com- 

1  Forbes'  Case,  11  Abb.  Pr.,  53;  S.  C,  19  How.  Pr.,  457;  4  Park.  Cr.,  611; 
Gray's  Case,. 11  Abb.  Pr.,  56;  S.  C,  4  Park.  Cr.,  616;  Walters  v.  State,  52  Ga., 
574;  Matter  of  Travis,  55  How.  Pr.,  347;  and  see  Shanley  v.  Wells,  71  111.,  78; 
State  «.  Custer,  65  N.  C,  339. 

«  Matter  of  Conroy,  54  How.  Pr.,  433. 

'  Matter  of  HaUer,  3  Abb.  N.  C,  65. 

^  Code  Crim.  Pro.,  §§  890,  891,  893. 
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mit  tlie  child  to  the  county  poor-house  or  other  place  pro- 
vided for  the  support  of  the  poor,  to  be  kept,  employed 
and  instructed  in  useful  labor  until  discharged  by  the 
county  superintendents  of  the  poor,  or,  in  the  city  of  New- 
York,  by  the  commissioners  of  charities  and  corrections,  or 
bound  out  a"s  apprentices  by  them,  as  prescribed  by  special 
statutes.' 

It  is  the  duty  of  every  peace  officer  of  the  county,  city, 
village  or  town,  where  a  person,  described  in  the  seventh 
subdivision  of  section  887  of  the  Code  of  Criminal  Procedure 
{ante,  p.  45),  to  arrest  and  take  him  before  a  magistrate 
to  be  proceeded  against  as  a  vagrant."  And  in  the  execution 
of  this  duty  the  peace  officer  may  command  the  aid  of  as 
many  male  inhabitants  of  his  county,  city,  village  or  town, 
as  he  may  think  proper,  and  a  citizen  so  commanded  may 
provide  himself,  or  be  provided,  with  such  means  and 
weapons  as  the  officer  giving  the  command  may  designate.' 
A  person  so  commanded  to  aid  the  officer,  and  who,  with- 
out lawful  cause,  refuses  or  neglects  to  do  so,  is  guilty  of  a 
misdemeanor,  and  is  punishable  by  a  fine  not  exceeding 
$250,  or  by  imprisonment  not  exceeding  one  year,  or  both." 

Oaming. 
Keeping  Oambling  Apparatus. — It  is  unlawful  to  keep 
or  use  any  tables,  cards,  dice,  or  any  other  article  or  appa- 
ratus whatever,  commonly  used  or  intended  to  be  used  in 
playing  any  game  of  cards  or  faro,  or  other  game  of  chance, 
upon  which  money  is  usually  wagered,  at  any  of  the  follow- 
ing places :  1.  Within  a  building,  or  the  appurtenances  or 
grounds  connected  with  any  building,  in  which  a  court  of 
justice  usually  holds  its  sessions ;  or  a  building,  any  part 
of  which  is  usually  occupied  by  a  religious  corporation,  or 
an  incorporated  benevolent,  charitable,  scientific  or  mission- 
ary society,  or  an  incorporated  academy,  high  school,  col- 
lege or  other  institution  of  learning,  a  library  company,  or 
building  and  mutual  loan  company.  2.  Within  any  build- 
ing, or  the  appurtenances  or  grounds  connected  with  any 
building,  while  votes  are  received  or  canvassed  therein  at 

1  Code  Crim.  Pro.,  §  893.  ^  Co^e  crim.  Pro.,  §  896. 

2  Code  Crim.  Pro.,  §  894.  «  Code  Crim.  Pro.,  §  897. 
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any  election  for  an  officer  of  this  State,  or  of  the  United 
States,,  or  while  any  public  meeting  is  held,  therein.  8. 
Within  the  distance  of  one  mile  from  the  grounds  upon 
which  any  training,  review,  drill  or  exercise  of  a  military 
organization,  created  or  permitted  by  the  laws  of  this  State, 
is  proceeding,  or  upon  which  any  public  lair,  exhibition, 
exercise  or  meeting  is  held  in  theopen  air;  or,  4.  Within  any 
vessel  lying  in,  or  navigating,  any  of  the  waters  of  this 
State ;  or  owned,  or  navigated  by,  or  for  account  of  any 
corporation  created  by  the  laws  of  this  State.'  A  person 
who  knowingly  violates  §  386  of  the  Penal  Code  (the  stat- 
ute Just  given),  is  guilty  of  a  misdemeanor."  And  an  arti- 
cle or  apparatus  maintained  or  kept  in  violation  of  its 
provisions  is  a  public  nuisance.' 

Winning  and  Exacting  Money  at  Play. — A  person  who, 
by  any  fraud,  or  false  pretense  whatsoever,  while  playing 
at  any  game,  or  while  having  a  share  in  any  wager  played 
for,  or  while  betting  on  the  sides  or  hands  of  such  as  play, 
wins  or  acquires  to  himself,  or  to  any  other,  a  sum  of 
money  or  other  valuable  thing,  is  guilty  of  a  misdemeanor.' 
A  person  who  exacts  or  receives  from  another,  directly  or 
indirectly,  any  money  or  other  valuable  thing,  by  reason  of 
the  same  having  been  won  by  playing  at  cards,  faro,  or  any 
other  game  of  chance,  or  any  bet  or  wager,  -^vhatever,  upon 
the  hands  or  sides  of  players,  forfeits  live  times  the  value 
of  the  money  or  thing  so  exacted  or  received,  to  be  recov- 
ered in  a  civil  action  by  persons  charged  with  the  support 
of  the  poor  in  the  place  where  the  oflEense  was  committed, 
for  the  benefit  of  the  poor. "  A  person  who  wins  or  loses  at 
play  or  by  betting,  at  any  time,  the  sum  or  value  of  $35  or 
upwards,  within  the  space  of  twenty -four  hours,  is  punish- 
able by  a  fine  not  less  than  five  times  the  value  of  the  sum 
so  lost  or  won,  to  be  recovered  in  a  civil  action  by  the  per- 

'  Penal  Code,  §  336;  see  Va.  Code  1873,  ■chap.  194,  §  1;  Ala,  Code,  §  4207; 
Cal  Penal  Code,  §  380;  Tex.  Pen.  Code,  art.  358;  Gantt's  Ark.  Dig.,  §§  1557, 
1560;  Ga.  Code,  §  4540;  2  Ind.  Rev.  Stat.,  1876,  p.  442,  §  38;  p.  469,  §  29,  and 
p.  480,  §  74;  Dak.  Ter.,  Law  of  1873;  1  Swan  and  C.  (Oliio^  664;  Col.  Eev. 
Stat.,  aaS;  Md.  Code,  art  30,  §  56. 

5  Penal  Code,  §  337. 

»  Penal  Code,  §  338. 

*  Penal  Code,  §  339. 

'  Penal  Code,  §  340, 
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sons  charged  with  the  support  of  the  poor  in  the  place  where 
the  offense  was  committed,  for  the  benefit  of  the  poor.' 

Keeping  Gambling  Establishments.  —  A  person  who 
keeps  a  room,  shed,  tenement,  tent,  booth,  building,  float 
or  vessel,  or  any  part  thereof,  to  be  used  for  gambling,  or 
for  any  purpose,  or  in  any  manner  forbidden  by  chapter 
nine  of  the  Penal  Code,  or,  being  the  owner  or  agent,  know- 
ingly lets  or  permits  the  same  to  be  so  used,  is  guilty  of  a 
misdemeanor."  It  is  a  violation  of  this  provision  of  the 
Code,  if  one  knowingly,  occasionally,  permits  gambling  in 
his  room  or  office.  ° 

Who  is  a  Common  Gambler,  etc. — A  person  who  is  the 
owner,  agent  or  superintendent  of  a  place,  or  of  any  device 
or  apparatus  for  gambling ;  or  who  hires,  or  allows  to  be 
used,  a  room,  table,  establishment  or  apparatus  for  such  a 
purpose,  or  who  engages  as  dealer,  game-keeper,  or  player 
in  any  gambling  or  banking  game  where  money  or  property 
is  dependent  upon  the  result ;  or  who  sells,  ol-  offers  to  sell, 
what  are  commonly  called  lottery  policies,  or  any  writing, 
paper,  or  document  in  the  nature  of  a  bet,  wager,  or  insur- 
ance, upon  the  drawing  or  drawn  numbers  of  any  public  or 
private  lottery ;  or  who  indorses  or  uses  a  book  or  other 
document  for  the  purpose  of  enabling  others  to  sell,  or  offer 
to  sell,  lottery  policies,  or  other  such  writings,  papers,  or 
documents,  is  a  common  gambler,  and  punishable  by  im- 
prisonment for  not  more  than  two  years,  or  by  a  fine  not 
exceeding  $1,000,  or  both." 

Seizure  of  Gambling  Instruments  Authorized. — A  per- 
son who  is  required  or  authorized  to  ai-rest  any  person  for  a 
violation  of  the  provisions  of  chapter  nine  of  the  Penal 
Code,  is  also  authorized  and  required  to  seize  any  table, 
cards,  dice  or  other  apparatus  or  article  suitable  for  gam- 
bling purposes,  found  in  the  possession  or  under  the  con- 
trol of  the  person  so  arrested,  and  to  deliver  the  same  to 
the  magistrate  before  whom  the  person  arrested  is  required 
to  be  taken. " 

Such  Implements,  how  Disposed  of. — The  magistrate,  to 

1  Penal  Code,  §  341.  *  Penal  Code,  §  344. 

^  Penal  Code,  §  343.  '  Penal  Code,  §  345. 

8  Hltchins  v.  Peiople,  39  N..  Y.,  454. 
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whom  anything  suitable  for  gambling  purposes  is  delivered 
pursuant  to  the  last  section  of  the  Penal  Code  cited,  must, 
upon  the  examination  of  the  defendant,  or,  if  such  exam- 
ination is  delayed  or  prevented,  without  awaiting  such  ex- 
amination, determine  the  character  of  the  thing  so  deliv- 
ered to  him,  and  whether  it  was  actually  employed  by  the 
defendant  in  violation  of  the  provisions  of  chapter  nine  of 
the  Penal  Code ;  and  if  he  finds  that  it  is  of  a  character 
suitable  for  gambling  purposes,  and  that  it  has  been  used 
by  the  defendant  in  violation  of  said  chapter,  he  must  cause 
it  to  be  destroyed,  or  to  be  delivered  to  the  district  attorney 
of  the  county  in  which  the  defendant  is  liable  to  indict- 
ment or  trial,  as  the  interests  of  justice  may,  in  his  opinion, 
require.'  The  officer  who  made  the  arrest  and  brought  the 
implemements  to  the  magistrate,  would  be  the  proper  per- 
son to  carry  out  the  directions  of  the  magistrate  in  regard 
to  their  disposal. 

Upon  the  conviction  of  the  defendant,  the  district  attor- 
ney must  cause  to  be  destroyed  everything  suitable  for 
gambling  purposes,  in  respect  whereof  the  defendant  stands 
convicted,  and  which  remain  in  the  possession  or  under  the 
control  of  the  district  attorney."  The  district  attorney  may 
direct  any  peace  officer  to  destroy  the  articles. 

Persuading  Another  to  Visit  Oaming  Places. — A  person 
who  persuades  another  to  visit  any  building  or  part  of  a 
building,  or  any  vessel  or  float  occupied  or  used  for  the  pur- 
pose of  gambling,  in  consequence  whereof  such  other  per- 
son gambles  therein,  is  guUty  of  a  misdemeanor,  and,  in 
addition  to  the  punishment  prescribed  therefor,  is  liable  to 
such  other  person  in  an  amount  equal  to  any  money  or  prop- 
erty there  lost  by  him  at  play,  to  be  recovered  in  a  civil 
action." 

What  Officers  Directed  to  Prosecute  for  Offenses  under 
Chapter  nine  of  the  Penal  Code. — It  is  the  duty  of  all 
sheriffs,  constables,  police  officers  and  prosecuting  or  dis- 
trict attorneys  to  inform  against  and  prosecute  all  persons 
whom  they  have  reason  to  believe  oflEenders  against  the  pro- 
visions of  this  chapter ;  and  any  omission  so  to  do  is  pun- 
ishable by  a  fine  not  exceeding  $500." 

'  Penal  Code,  §  346.  s  pgnal  Code,  §  348. 

=  Penal  Code,  §  347.  *  Penal  Code,  §  349. 
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,  Suppression  of  Oambling  on  Vessels. — If  the  commander, 
owner  or  hirer  of  any  vessel  or  float,  knowingly  permits 
any  gambling  for  money  or  property  on  board  such  vessel 
or  float,  or,  if  he  does  not,  upon  his  knowledge  of  the  fact, 
immediately  prevent  the  same,  he  is  punishable  by  a  fine 
not  exceeding  $5(00,  and,  in  addition  thereto,  is  liable  to 
any  party  losing  money  or  property  by  means  of  such 
gambling,  in  a  sum  equal  to  the  money  or  property  to  be 
recovered  in  a  civil  action.' 

Bets,  etc.,  on  Horse-races,  etc. — A  person  who  keeps  any 
room,  shed,  tenement,  tent,  booth  or  building,  or  any  part 
thereof,  or  who  occupies  any  place  upon  any  public  or  pri- 
vate grounds  within  this  State,  with,  books,  apparatus  or 
pharaphernalia  for  the  purpose  of  recording  or  registering 
bets  or  wagers,  or  of  selling  pools  ;  and  any  person  who  re- 
cords or  registers  bets  or  wagers,  or  sells  pools  upon  the  re- 
sult of  any  trial  or  contest  of  skill,  speed  or  power  of 
endurance  of  man  or  beast,  or  upon  the  result  of  any  politi- 
cal nomination,  appointment  or  election ;  or,  being  the 
owner,  lessee  or  occupant  of  any  room,  shed,  tenement, 
tent,  booth  or  buUding,  or  part  thereof,  knowingly  permits 
the  same  to  be  used  or  occupied  for  any  of  these  purposes, 
or  therein  keeps,  exhibits  or  employs  any  device  or  appa- 
ratus for  the  purpose  of  recording  or  registering  such  bets 
or  wagers,  or  the  selling  of  such  pools,  or  becomes  the  cus- 
todian or  depositary,  for  hire  or  reward,  of  any  money, 
property  or  thing  of  value  staked,  wagered  or  pledged  upon 
any  such  result,  is  punishable  by  imprisonment  for  one 
year,  or  by  fine  not  exceeding  $2,000,  or  both.'' 

Racing  of  Animals. — All  racing  or  trial  of  speed  be- 
tween horses  or  other  animals,  for  any  bet,  stake  or  reward, 
except  such  as  is  allowed  by  special  laws,  is  a  public  nuis- 
ance ;  and  every  person  acting  or  aiding  therein,  or  making 
or  being  interested  in  -any  such  bet,  stake  or  reward,  is 
guilty  of  a  misdemeanor,  and,  in  addition  to  the  penalty 
prescribed  therefor,  he  forfeits  to  the  people  of  this  State 
all  title  or  interest  in  any  animal  used  with  his  privity  in 
such  race  or  trial  of  speed,  and  in  any  sum  of  money  or 
other  property  betted  or  staked  upon  the  result  thereof. ' 

'  Penal  Code,  §  350.  »  Penal  Code,  §  353. 

«  Penal  Code,  §  351. 
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The  words  "bet,"  "stake"  or  "reward,"  as  used  in  the 
section  of  the  Penal  Code  above  cited,  do  not  include  '  'purses, 
prizes  or  premiums,"  as  those  terms  are  now  commonly  under- 
stood, iii  contests  of  speed.  "A  bet  or  wager  is  ordinarily  an 
agreement  between  two  or  more,  that  a  sum  of  money  or 
some  valuable  thing,  in  contributing  which  all  agreeing  take 
part,  shall  become  the  property  of  one  or  some  of  them, 
on  the  happening  in  the  future  of  any  event  at  the  present 
uncertain,  and  the-  stake  is  the  money  or  thing  thus  put 
upon  the  chance.  There  is  in  them  this  element  that  does 
not  enter  into  a  modern  purse,  prize  or  premium,  viz. :  that 
each  party  to  the  former  gets  a  chance  of  gain  from  others, 
and  takes  a  risk  of  loss  of  his  own  to  them.  A  purse,  prize 
or  premium  is  ordinarily  some  valuable  thing  offered  by  a 
person  for  the  doing  of  something  by  others,  into  the  strife 
for  which  he  does  not  enter.  He  has  not  a  chance  of  gain- 
ing the  thing  offered,  and  if  he  abide  by  his  offer  that  he 
must  lose  it  and  give  it  over  to  some  of  those  contending 
for  it  is  reasonably  certain.  Such  is  the  meaning  of  the 
words  now  in  common  understanding,  in  the  practical  use 
of  them,  and  in  the  legislative  purview."  ' 

The  phrase  in  §  352  of  the  Penal  Code,  "except  such  as 
is  allowed  by  special  laws  "  is  not  limited  to  the  time  of  the 
adoption  of  the  Code.  It  has  a  prospective  effect,  and 
operates  to  except  such  trotting  as  has  been  allowed  by 
special  laws  existing  at  the  time  of  the  code's  adoption  or 
passed  since  that  time."  _    , 

Duties  of  Officers  of  Justice  Relative  to  Racing. — It 
shall  be  J;he  duty  of  all  officers  concerned  in  the  administra- 
tion of  justice,  to  attend  at  the  place  where  they  shall  know 
or  be  informed  that  any  race  is  about  to  be  run  contrary  to 
the  provisions  of  law,  and  there  give  notice  of  the  illegality 
thereof,  and  endeavor  to  prevent  such  race,  by  dispersing  th-e 
persons  collected  for  the  purpose  of  attending  the  same,  and 
by  all  other  ways  and  means  in  their  power.  Upon  their 
own  view  of  any  persons  offending,  as  well  as  upon  the  tes- 
timony of  others,  such  judges  and  justices  shall  issue  war- 
rants for  the  immediate  apprehensions  of  the  persons  so 

'  Per  Folger,  J.,  in  Harris  «.  "White,  81  N.  Y.,  539. 
"  Harris  v.  Wliite,  81  N.  Y.,  5.33,  545. 
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offending,  to  the  end  that  they  may  be  compelled  to  enter 
into  recognizance,  with  sufficient  sureties,  for  their  good 
behavior,  and  for  their  appearance  at  some  proper  court,  to 
answer  for  the  said  offenses.'  It  may  be  that  this  section 
of  the  Revised  Statutes  is  practically  abrogated  by  the  pro- 
visions of  the  Penal  Code ;  no  harm  is  done,  however,  by 
inserting  it  here. 

Duties  as  to  Excise  Law. 
Arrest  of  Offenders. — It  shall  be  the  duty  of  every  sheriff. 
Tinder  sheriff,  deputy  sheriff,  constable,  marshal,  policeman 
or  officer  of  police,  to  arrest  all  persons  actually  engaged  in 
the  commission  of  any  offense  in  violation  of  the  Excise 
Laws,  and  forthwith  to  carry  such  person  before  any  magis- 
trate of  the  same  city  or  town,  to  be  dealt  with  according 
to  the  provisions  of  said  act."  It  shall  also  be  the  duty  of 
every  such  officer,  whenever  he  shall  find  any  person  intox- 
icated in  any  public  place,  to  apprehend  such  person  and 
take  him  before  some  magistrate  of  the  same  city  or  town, 
and  if  such  magistrate  shall,  after  due  examination,  deem 
him  too  liiuch  intoxicated  to  be  examined  or  to  answer  on 
oath  correctly,  he  shall  direct  said  officer  to  keep  him  in 
some  jail,~  lock-up,  or  other  safe  and  convenient  place  until 
he  shall  become  sober,  and  thereupon  forthwith  to  bring 
him  before  said  magistrate,  whose  duty  it  shall  then  be 
forthwith  to  try  him  for  such  offense.  The  offense  of  intox- 
ication in  any  public  place  is  declared  an  offense  against  the 
excise  laws.  And  it  is  the  duty  of  peace  officers  to  arrest, 
or  cause  to  be  arrested,  all  such  persons  when  so  intoxicated, 
under  the  penalty  of  $50  and  full  costs  of  suits,  for  a  neg- 
lect to  perform  such  duty." 

Duties  as  to  Riots. 
To  Command  Rioters  to  Disperse. — When  persons  to  the 
number  of  five  or  more,  armed  with  dangerous  weapons,  or 

'  3  R.  S.  (5th  ed.),  933,  §  50;  id.  (6th  ed.),  935,  §  68;  3  id.  (7th  ed.),  1972,  § 
56. 

''  3  R,  S.  (5th  ed.),  942,  §  17,  as  amended  by  laws  of  1869,  chap.  856;  id.  (6th 
ed.),  938,  §  23;  3  id.  (7th  ed.),  1983,  §  16. 

2  3  R.  S.  (5th  ed.),  943,  §  18,  as  amended  by  laws  of  le69,  chap.  856;  id.  (6th 
ed.),  038,  §  33;  8  id.  (7th  ed.),  1982,  §  17. 
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to  the  number  of  ten  or  more,  whether  armed  or  not,  are 
unlawfully  or  riotously  assembled  in  a  city,  village,  or  town, 
the  sheriff  of  the  county  and  his  under  sheriff  and  deputies, 
the  mayor  and  aldermen  of  the  city,  or  the  supervisor  of  the 
town,  or  president  or  chief  executive  officer  of  the  village, 
and  the  justices  of  the  peace  or  the  police  justices  of  the 
city,  village  or  town,  or  such  of  them  as  can  forthwith  be 
collected,  must  go  among  the  persons  assembled  and  com- 
mand them,  in  the  name  of  the  people  of  the  State,  imme- 
diately to  disperse.' 

Arrests.— If  the  persons  assembled  do  not  immediately 
disperse,  the  magistrates  and  officers  must  arrest  them,  or 
cause  them  to  be  arrested,  that  they  may  be  punished  ac- 
cording to  law,  and  for  that  purpose  may  command  the  aid 
of  all  persons  present  or  within  the  county."  If  a  person  so 
commanded  to  aid  the  magistrates  or  officers  neglects  to  do 
so,  he  is  deemed  one  of  the  rioters  and  is  punishable  accord- 
ingly.' And  if  a  magistrate  or  officer  having  notice  of  an 
unlawful  or  riotous  assembly,  mentioned  in  §  106  of  the 
Penal  Code  {ante  p.  40),  neglects  to  proceed  to  the  place  of 
the  assembly,  or  as  near  thereto  as  he  can  with  safety,  and 
to  exercise  the  authority  with  which  he  is  invested  for  sup- 
pressing the  same  and  arresting  the  offenders,  he  is  guilty 
of  a  misdemeanor." 

Proceedings  if  Rioters  do  not  Disperse. — If  the  persons 
assembled,  and  commanded  to  disperse,  do  not  immediately 
disperse,  any  two  of  the  magistrates  or  officers,  mentioned 
in  §  106  of  the  Penal  Code  {ante  p.  40),  may  command  the 
aid  of  a  sufficient  number  of  persons,  and  may  proceed  in 
such  manner  as  in  their  judgment  is  necessary,  to  disperse 
the  assembly  and  arrest  the  offenders. ' 

Ordering  out  Military. — When  there  is  an  unlawful  or 
riotous  assembly,  with  intent  to  commit  a  felony,  or  to  offer 
violence  to  person  or  property,  or  to  resist,  by  force,  the 
laws  of  the  State,  and  the  fact  is  made  to  appear  to  the 
governor,  or  to  a  judge  of  the  Supreme  Court,  or  to  a  county 
judge,  or  to  the  sheriff  of  the  county,  or  to  the  mayor,  re- 

1  Code  Crim.  Pro.,  §  106.  "  Code  Crim.  Pro.,  §  109. 

2  Code  Crim.  Pro.,  §  107.  *  I'ode  Crim.  Pro.,  §  110. 
=>  Code  Crim.  Pro.,  §  108. 
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corder  or  city  judge  of  a  city,  either  of  those  officers  may 
issue  an  order  directed  to  the  commanding  officer  of  a  divis- 
ion, brigade,  regiment,  battalion  or  company,  to  order  his 
command,  or  any  part  of  it  (describing  the  kind  and  number  of 
troops),  to  appear  at  a  specified  time  and  place  to  aid  the 
civil  authorities  in  suppressing  violence  and  enforcing  the 
law.'  The  commanding  officer,  to  whom  the  order  is  given, 
must  forthwith  obey  it ;  and  the  troops  required-  must  ap- 
pear at  the  time  and  place  appointed,  armed  and  equipped 
with  amunition  as  for  inspection,  and  render  such  aid." 
Such  armed  force  must  obey  the  orders,  in  relation  to  the 
matter  for  which  they  are  thus  called  out,  of  either  of  the 
officers  mentioned  in  section  111  of  the  Penal  Code  {supra).' 
Every  endeavor  must  be  used,  both  by  the  magistrates  and 
civil  officers,  and  by  the  officer  commanding  the  troops, 
which  can  be  made  consistently  with  the  preservation  of 
life,  to  induce  or  force  the  rioters  to  disperse,  before  an  at- 
tack is  made  upon  them  by  which  their  lives  may  be  endan- 
gered. '  When  the  governor  is  satisfied  that  the  execution 
of  civil  or  criminal  process  has  been  forcibly  resisted  in  any 
county,  by  bodies  of  men,  or  that  combinations  to  resist  the 
execution  of  process  by  force  exist  in  any  county,  and  that 
the  power  of  the  county  has  been  exerted  and  has  not  been 
sufficient  to  enable  the  officer  having  the  process  to  execute 
it,  he  may,  on  application  of  the  officer,  or  of  the  district 
attorney,  or  county  judge  of  the  county,  by  proclamation 
to  be  published  in  the  State  paper,  and  in  such  papers  in 
the  county  as  he  may  direct,  declare  the  county  to  be  in  a 
state  of  insurrection."  After  such  proclamation  the  gov- 
ernor may  order  into  the  service  of  the  State  such  number  and 
description  of  volunteer  or  uniform  companies  as  he  deems 
necessary,  to  serve  for  such  term  and  under  the  command 
of  such  officer  or  officers  as  he  may  direct."  When  he  thinks 
proper  he  may  revoke  such  proclamation,  or  declare  that  it 
shall  cease,  at  the  time  and  in  the  manner  directed  by  him.' 
Duties  as  to  Propertg  Stolen  or  Embezzled. — "When 

'  Code  Crim.  Pro.,  §  111.  «  Code  Crim.  Pro.,  §  115. 

2  Code  Crim.  Pro.,  §112.  «  Code  Crim.  Pro.,  §  116. 

3  Code  Cnm.  Pro.,  §  113.  '  Code  Crim.  Pro.,  §  117. 
-«  Code  Crim.  Pro.,  §114. 
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1 

property,  alleged  to  have  been  stolen  or  embezzled,  comes 

into  the  custody  of  a  peace  officer,  he  must  hold  it  subject 
to  the  order  of  the  magistrate  authorized  by  the  next  sec- 
tion to  direct  the  disposal  thereof."'  "Oil  satisfactory 
proof  of  the  title  of  the  owner  of  the  property,  the  magis- 
trate before  whom  the  information  is  laid,  or  who  examines 
the  charge  against  the  person  accused  of  stealing  or  embez- 
zling the  .property,  may  order  it  to  be  delivered  to  the 
owner,  unless  its  temporary  retention  be  deemed  necessary 
in  furtherance  of  justice,  on  his  paying  the  reasonable  and 
necessary  expenses  incurred  in  its  preservation,  to  be  certi- 
fied by  the  magistrate.  The  order  entitles  the  owner  to  de- 
mand and  receive  the  property."  '  If  the  property  be  not 
claimed  by  the  owner  before  the  expiration  of  six  months 
from  the .  conviction  of  a  person  for  stealing,  or  embezzling 
it,  the  magistrate  or  other  officer  having  it  in  his  custody 
must,  on  payment  of  the  necessary  expenses  incurred  in  its 
preservation,  deliver  it  to  the  county  superintendents  of  the 
poor,  or,  in  the  city  of  New  York,  to  the  commissioners  of 
charities  and  corrections,  to  be  applied  for  the  benefit  of  the 
poor  of  the  county  or  city,  as  the  case  may  be, '  except  in 
the  city  of  New  York,  when  money  or  property  is  taken  from 
a  defendant,  arrested  upon  a  charge  of  a  crime,  the  officer 
taking  it  must,  at  the  time,  give  duplicate  receipts  therefor, 
specifying  particularly  the  amount  of  money  or  the  kind  of 
property  taken  ;  one  of  which  receipts  lie  must  deliver  to 
the  defendant,  and  the  other  of  which  he  must  forthwith 
file  with  the  clerk  of  the  court  to  which  the  depositions 
and  statement  must  be  sent,  as  provided  in  section  221 
of  the  Code  of  Criminal  Procedure."  The  commissioners 
of  police  of  the  city  of  New  York  may  designate  some  per- 
son to  take  charge  of  all  property  alleged  to  be  stolen  or 
embezzled,  and  which  may  be  brought  into  the  police  office, 
and  all  property  taken  from  the  person  of  a  prisoner,  and 
may  prescribe  regulations  in  regard  to  the  duties  of  the 
clerk  or  clerks  so  designated,  and  to  require  and  take  secu- 
rity for  tlie  faithful  performance  of  the  duties  thus  imposed 
upon  them ;  and  it  shall  be  the  duty  of  every  officer  into 

"  Code  Glim.  Pro.,  §  685.  '  Code  Crim.  Pro.,  §'689. 

•'  Code  Crim.  Pro.,  g  686.  .  ''  Code  Crim.  Pro.,  §  690. 
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whose  possession  such  property  may  come,  to  deliver  the 
same  forthwith  to  the  person  so  designated.' 

7.  Duties  in  Courts  of  Record. 
At  General  Term. — A  general  term  must  be  attended  by 
the  sherifE  of  the  .county  in  which  it  is  held,  his  under 
sheriff,  or  one  of  his  deputies  ;  by  two  constables  or  police 
officers,  notified  by  the  sheriff ;  by  a  crier  for  courts  within 
the  county  ;  and  by  the  county  clerk,  or  his  deputy,  or 
special  deputy  ;  all  of  whom  must  act  under  the  direction 
of  the  court,  or  of  the  presiding  justice.  The  sheriff  of  the 
<50unty  must  cause  the  room  in  which  the  general  term  is 
held  to  be  properly  heated,  ventilated,  lighted,  and  kept 
comfortably  clean  and  in  order.  The  court  may  enforce 
the  performance  of  that  duty  by  the  sheriff.  The  sheriff 
must  also  provide  the  court  with  all  necessary  stationery 
and  minute  books,  upon  the  written  requisition  of  the  court 
■or  of  the  justice  presiding  at  the  term." 

Expenses  of  Sheriff,  how  paid. — "The  fees  of  a  crier,  a 
sheriff,  a  constable,  or  a  police  office]/,  for  attending  a  gen- 
eral term,  and  all  expenses  incurred  by  a  sheriff,  in  obedi- 
ence to  the  last  section,  must  be  audited  by  the  comptroller, 
and  paid  out  of  the  treasury  of  the  State.  The  fees  and 
proper  charges  of  the  clerk,  for  services  rendered  at  or  pre- 
paratory to  a  general  term,  and  not  legally  chargeable  to  an 
attorney  or  a  party,  are  a  county  charge.'" 

To  Provide  Court  Room. — Except  where  other  provision 
is  made  therefor  by  law,  the  board  of  supervisors  of  each 
county  must  provide  each  court  of  record,  appointed  to  be 
held  therein,  with  proper  and  convenient  rooms  and  furni- 
ture, together  with  attendants,  fuel,  lights  and  stationery, 
suitable  and  sufficient  for  the  transaction  of  its  business, 
and  for  the  deliberation  of  the  jury  upon  its  retirement  to 
consider  upon  its  verdict.  If  the  supervisors  neglect  so  to 
•do,  the  court  may  order  the  sheriff  to  make  the-  requisite 
provision ;  and  the  expense  incurred  by  him  in  carrying  the 
order  into  effect,  when  certified  by.  the  court,  is  a  county 
charge.' 

'  Code  Crim.  Pro.,  §  691. 

2  Code  Civ.  Pro.,  §243. 

'  Code  Civ.  Pro.,  §  243. 

*  Code  Civ.  Pro.,  §  31;  Code  Crim.  Pro.,  §  438. 
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,  When  to  Adjourn  Court. — If  a  judge,  authorized  to  hold 
a  term  of  a  court,  does  not  come  to  the  place  where  the 
term  is  appointed  to  be  held,  before  four  o'clock  in  the 
afternoon  of  the  day  so  appointed,  the  sheriff  or  clerk  must 
then  open  the  term,  and  forthwith  adjourn  it  to  nine  o'clock 
in  the  morning  of  the  next  day.  If  sufch  a  judge  attends 
by  four  o'clock  m  the  afternoon  of  the  second  day,  h&  must 
open  the  term ;  otherwise  the  sheriff  or  the  clerk  must  ad- 
journ it  without  day.' 

If,  before  four  o'clock  of  the  second  day,  the  sheriff  or 
the  clerk  receives  from  a  judge,  authorized  ,to  hold  the 
term,  a  written  direction  to  adjourn  the  term  to  a  future 
day  certain,  he  must  adjourn  it  accordi;ngly,  instead  of  ad- 
journing it  as  prescribed  in  the  last  section.  The  direction 
mnst  be  entered  in  the  minutes  as  an  order.'' 

When  to  act  as  Crier. — A  sheriff,  deputy  sheriff,  or  con- 
stable, attending  a  term  of  a  court  of  record,  must,  when 
required  by  the  court,  act  as  crier  therein ;  and  he  is  not 
entitled  to  any  additional  compensation  for  that  service.' 

To  Notify  Constables  to  Attend  Court. — The  sheriff  of 
each  county,  except  New  York  and  Kings,  must,  within  a 
reasonable  time  before  the  sitting,  in  his  county,  of  a  special 
term  of  the  Supreme  Court,  or  a  term  of  the  Circuit  Court, 
county  court.  Court  of  Oyer  and  Terminer,  or  court  of  ses- 
sions, notify,  in  writing  and  personally,  as  many  constables 
of  his  county  as  he  has  been  directed  to  notify  by  the  court 
or  the  judge  who  is  to  hold  or  preside  at  the  term,  to  appear 
and  attend  upon  the  term  during  its  sitting.*  '  If  such  a  di- 
rection has  not  been  given  by  the  court  or  the  judge,  the 
sheriff  may  in  like  manner  notify  as  many  constables  as  he 
deems  necessary,  for  the  purpose  specified  in  the  last  sec- 
tion." The  sheriff  is  not  authorized  to  select  any  person 
who  is  not  a  constable  for  such  service." 

Duties  in  Erie  County. — The  sheriff  of  the  county  of 
Erie,  or  his  under  sheriff,  or  a  deputy  sheriff,  designated  by 
him,  and  as  many  policemen  of  the  city  of  Buffalo,  as  the 
court  directs,  must  attend  each  term  of  the  Buffalo  Superior 

'  Code  Civ.  Pro.,  §  .35.  "  Code  Civ.  Pro.,  §  97. 

2  Code  Civ.  Pro.,  §  36.  *  Code  Civ.  Pro.,  §  97. 

3  Code  Civ.  Pro.,  §  93.  «  See  Day  d.  Mayor,  00  N.  Y.,  593. 
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Court.  A  policeman,  in  attendance  upon  a  term  of  the 
court,  may,  under  the  direction  of  the  judge  presiding  at  or 
holding  the  term,  notify  talesmen  or  additional  jurors,  and 
execute  a  mandate  of  the  court,  issued  in  a  case  of  contempt, 
with  like  effect  and  in  like  manner  as  if  he  was  the  sheriff. 
But  a  policeman  is  not  entitled  to  any  fees,  or  other  com- 
pensation, except  his  salary,  for  a  service  so  performed  by 
him.'' 

In  Brooklyn  City  Court. — The  sheriff  of  the  county  of 
Kings,  his  under  sheriff,  or  a  deputy  sheriff,  designated 
by  him,  must  attend  each  term  or  sitting  of  the  Brooklyn 
city  court.  If  a  deputy  sheriff  is  designated  to  attend, 
he  shall  be  entitled  to  the  same  compensation  as  is  al- 
lowed by  law  to  messengers  and  attendants  upon  said  court, 
and  shall  be  paid  in  the  same  manner.  The  judge  or  judges 
holding  the  term  may  require  more  than  one  deputy  sheriff 
to  attend,  should  it  be  deemed  necessary.' 

It  is  the  duty  of  the  sheriff  to  maintain  order  in  courts  of 
record,  during  the  sittings  thereof,  and  to  see  that  the  dep- 
uties, constables  and  other  attendants  of  the  court,  perform 
properly  and  promptly  the  particular  duties  for  which  they 
are  respectively  detained.  He  is  the  immediate  officer  of 
the  court,  and  should  see  that  every  one  of  its  orders  and 
behests  are  properly  carried  out  and  obeyed. 

Duties  as  to  Jury. — While  the  jury  in  a  criminal  trial, 
and,  indeed,  in  any  trial  in  a  court  of  record,  are  kept  to- 
gether, either  during  the  progress  of  the  trial  or  after  their 
retirement  for  deliberation,  they  must  be  provided  by  the 
sheriff,  upon  the  order  of  the  court,  at  the  expense  of  the 
county  (or,  if  the  trial  be  in  a  city  court,  at  the  expense  of 
the  city),  with  suitable  and  sufficient  food  and  lodging.' 

Precept  to  Sheriff  hy  District  Attorney. — The  district 
attorney  of  every  county,  at  least  twenty  days  before  the 
time  appointed  for  the  holding  of  such,  or  any  other,  court 
of  oyer  and  terminer  and  jail  delivery,  in  his  county,  shall 
issue  a  precept  to  be  tested  and  sealed,  in  the  same  manner 
as  process  issued  out  of  the  courts  of  oyer  and  terminer  and 
jail  delivery,  and  to  be  directed  to  the  sheriff  of  his  county. 

1  Code  Civ.  Pro.,  §  303.  ^  Code  Grim.  Pro.,  §  434. 

2  Code  Civ.  Pro.,  §311. 
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Contents  of  Precept. — Every  such  precept  shall  mention 
the  time  and  place  at  which  such  court  is  to  be  held,  and 
shall  command  the  sheriff,. 

1.  To  summon  the  several  persons  who  shall  have  been 
drawn  in  his  county,  pursuant  to  law,  to  serve  as  grand  and 
petit  jurors  at  the  said  court  to  appear  thereat. 

3.  To  bring  before  the  said  court,  all  prisoners  then  being 
in  the  jail  of  such  county,  together  with  all  process  and 
proceedings  any  way  concerning  them,  in  the  hands  of  such 
sheriff. 

3.  To  make  proclamation  in  the  manner  prescribed  by  law, 
notifying  all  persons  bound  to  appear  at  the  said  court,  by 
recognizance  or  otherwise,  to  appear  thereat ;  and  requiring 
all  justices  of  the  peace,  coroners,  and  other  officers  who 
have  taken  any  recognizance  for  the  appearance  of  any  per- 
son at  such  court,  or  who  have  taken  any  inquisition,  or  the 
examination  of  any  prisoner  or  witness,  to  return  such 
recognizances,  inquisitions  and  examinations,  to  the  said 
court,  at  the  opening  thereof,  on  the  first  day  of  the  sitting. 

Sheriff  to  Publish  Proclamation. — The  sheriff  to  whom 
any  such  precept  shall  be  directed  and  delivered,  imme- 
diately on  the  receipt  thereof,  shall  cause  a  proclamation  in 
conformity  thereto,  signed  by  him,  to  be  published  onbe  ia 
each  week,  until  the  sitting  of  the  court,  in  one  or  more  of 
the  newspapers  printed  in  the  said  county.  The  expense  of 
such  publication  shall  be  a  county  charge.' 

Keepers  to  Jail  to  Furnish  Calendar  to  Court. — It  shall 
be  the  duty  of  the  keeper  of  every  county  jail  or  prison,  to 
present  to  every  court  of  oyer  and  terminer,  and  to  every 
court  of  general  sessions  of  the  peace,  to  be  held  in  his 
county,  at  the  opentag  of  such  court,  a  calendar  stating, 

1.  The  name  of  every  prisoner  then  detained  in  such 
prison. 

2.  The  time  when  such  prisoner  was  committed,  and  by 
virtue  of  what  process  or  precept. 

3.  The  cause  of  the  detention  of  every  such  person." 

'  3  B.  S.  (5th  ed.),  298,  §§  23.  23,  24;  id.  (6th  ed.),  230,  §§  35,  36,  87;  id.  (7th 
ed.),-2357-8,  §§87,  38,  39. 

=  3R.  S.  (5th  ed.),  1066,  §  25;  id,  (6th  ed.),  1066,  §  25;  id.  (7th  ed.),  2593, 
§25. 
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The  keeper  of  every  prison  to  which,  disorderly  persons 
may  be  committed,  must  return  to  the  court  of  sessions  of 
the  county,  on  the  first  day  of  each  term,  a  list  of  the  per- 
sons so  committed  and  then  in  his  custody,  with  the  nature 
of  the  offense  of  each,  the  name  of  the  magistrate  by  whom 
he  was  committed,  and  the  term  of  his  imprisonment. ' 

Sheriff's  Report. — A  report  must  be  made  by  the.  sheriff 
of  every  county  in  which  there  is  a  city,  on  the  first  day  of 
every  jnonth,  to  the  secretary  of  state,  of  the  number  of 
persons  convicted  in  city  courts,  courts  of  special  sessions, 
and  police  courts,'  during  the  preceding  month.  Such  re- 
ports must  specify  the  crimes,  the  whole  number  convicted, 
the  sex,  age,  nativity,  and  whether  married  or  single ;  the 
degree  of  education,  religious  instruction,  whether  parents 
living  or  dead,  temperate  or  intemperate,  and  whether  be- 
fore convicted  or  not  of  any  crime.'' 

Within  twenty  days  after  the  adjournment  of  any  crimi- 
nal court  of  record,  the  sheriff  of  the  county  in  which  such 
court  shaU  be  held,  must  report,  to  the  secretary  of  state, 
the  name,  occupation,  age,  sex  and  native  country  of  every 
person  convicted  at  such  court  of  any  offense,  and  the  de- 
gree of  instruction  which  each  person  so  convicted  has  re- 
ceived, and  also  such  other  items  of  inforaiation  in  relation 
to  such  convicts  and  their  offenses,  as  the  secretary  of  state 
shall  require. '  Such  report  must  be  made  in  the  form  pre- 
scribed by  the  secretary  of  state.*  Any  justice  or  judicial 
officer,  before  whom  any  person  shall  have  been  convicted 
of  a  criminal  offense,  other  than  in  courts  of  record,  shall 
furnish  to  the  sheriffs  of  their  respective  counties,  all  the 
information  they  can  obtain  to  enable  such  sheriffs  to  comply 
with  the  statutory  requirements  als  to  such  report,  and 
«hall  make  such  inquiries  of  the  persons  convicted  before 
them,  and  of  others,  as  the  secretary  of  state  shall  direct." 
And  for  every  neglect  of  magistrate  or  sheriff  to  do  as  thus 


1  Code  Crim.  Pro.,  §  908;  and  see  3  B.  S.  (7th  ed.),  949,  §  7. 
""  Code  Crim.  Pro.,  §  945. 
'  Code  Crim.  Pro.,  §  946. 
■>  Code  Crim.  Pro.,  §  947. 

'Laws  of  1867,  chap.  604,  §  7;  3  R.  S.  (6th  ed.),  1033,  §  33;  id.  (7th  ed.), 
3573,  §  7. 
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required,  lie  forfeits  the  sum  of  fifty  dollars,  to  be  recovered 
in  a  civil  action,  in  the  name  of  the  people  of  this  State.' 
The  secretary  of  state  must  cause  title  ten  of  part  four  of 
the  Code  of  Criminal  Procedure  (relating  to  Sheriffs  reports 
and  criminal  statistics  generally)  to  be  published,  with  forms 
and  instructions  for  the  execution  of  the  duties  therein  pre- 
scribed, and  to  be  distributed  among  the  officers  therein 
mentioned,  the  expense  of  which  must  be  paid  by  the  treas- 
urer on  the  warrant  of  the  comptroller."  » 

Not  to  Disclose  fact  of  Indictment  found. — A  judge, 
grand  juror,  district  attorney,  clerk,  or  other  ofiicer,  who, 
except  in  the  due  discharge  of  his  official  duty,  discloses, 
before  an  accused  person  is  in  custody,  the  fact  of  an  indict- 
ment having  been  found  or  ordered  against  him,  is  guilty 
of  a  misdemeanor." 

In  Courts  of  Special  Sessions. — The  sheriffs  have  no 
general  duty  in  regard  to  courts  of  special  sessions,  and 
other  courts  of  limited  jurisdiction.  There  are  times,  how- 
ever, when  prisoners  in  their  charge  are  to  be  brought  be- 
fore, courts  of  special  sessions  or  police  courts.  In  such 
cases  their  duties  and  responsibilities  are  such'  as,  in  like 
circumstances,  devolve  upon  constables.  What  those  du- 
ties and  responsibilities  are,  will  fully  appear  in  that  part 
of  this  work  particularly  devoted  to  constables." 

Designation  of  Officers  to  Attend  Albany  Court  of  Special 
Sessions. — Not  more  than  two  officers  shall  be  designated 
or  appointed  by  the  sheriff,  or  other  authority,  to  attend 
the  court  of  special  sessions  of  Albany,  unless  the  court 
sha,U,  by  an  order  entered  in  its  minutes,  require  the  attend- 
ance of  a  greater  number.' 

8.  Power  to  Administer  Oaths. 

The  sheriff  or  under  sheriff  has  power  to  administer  oaths 
to  witnesses,  produced  on  the  trial  of  a  claim  of  title  by  a 

1  Code  Crim.  Pro.,  §  948;  and  see  Laws  of  1867,  chap.  604,  §  8;  3  R.  S.  (5th 
ed.),  1036,  §  33;  id.  (7th  ed.),  3573,  §  8. 

2  Code  Crita.  Pro.,  §  949. 

3  Penal  Code,  §  156. 
"  See  post,  Part  III. 

*  Code  Crim.  Pro.,  §  71. 
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third  person  to  property  seized  by  tlie  sheriff  or  Ms  deputy.' 
When  the  sheriff,  under  sheriff  or  deputy,  or  other  officer, 
makes  an  arrest,  and  the  person  arrested  claims  to  be 
privileged  as  a  witness,  the  officer  making  the  arrest  may 
take  his  affidavit  as  to  the  facts,  showing  his  privilege." 
The  sheriff  may  also  take  the  affidavits  required  to  a  bond 
or  other  instrument,  which  he  is  required  to  take  or  to 
approve." 

Oath,  How  Administered. — ^"The  usual  mode  of  admin- 
istering an  oath,  now  practiced,  by  the  person  who  swears 
laying  his  hand  upon  and  kissing  the  gospel,^  must  be  ob- 
served, where  an  oath  is .  administered,  except  as  otherwise 
specially  prescribed  in  this  article.'"  ' 

"  The  oath  must  be  administered  in  the  following  form, 
to  a  person  who  so  desires,  the  laying  of  the  hand  upon  and 
kissing  the  gospels  being  omitted :  '  You  do  swear,  in  the 
presence  of  the  ever-living  God.'  WhUe  so  swearing,  he 
may  or  may  not  hold  up  his  hand,  at  his  option.'" 

"A  solemn  declaration  or  affirmation,  in  the  following 
form,  must  be  administered  to  a  person  who  declares  that 
he  has  conscientious  scruples  against  taking  an  oath,  or 
swearing  in  any  form :  '  You  do  solemnly,  sincerely,  and 
truly,  declare  and  affirm!" ° 

"If  the  court  or  officer,  before  which  or  whom  a  person  is 
offered  as  a  witness,  is  satisfied,  that  any  peculiar  mode  of 
swearing,  in  lieu  of,  or  in  addition  to  laying  the  hand  upon 
and  kissing  the  gospels,  is,  in  his  opinion,  more  solemn  and 
obligatory,  the  court  or  officer  may,  in  its  or  his  discretion, 
adopt  that  mode  of  swearing  the  witness.'" 

'  'A  person,  believing  in  a  religion  other  than  the  Chris- 
tian, must  be  sworn  according  to  the  peculiar  ceremonies  of 
his  religion,  if  any,  instead  of  one  of  the  methods  prescribed 
in  the  foregoing  sections  of  this  article."* 

"The  court  or  "^officer  may  examine  an  infant,  or  a  person 
apparently  of  weak  intellect,  produced  before  it  or  him,  as 
a  witness,  to  ascertain  his  capacity  and  the  extent  of  his 
knowledge ;  and  may  inquire  of  a  person,  produced  as  a/ 

1  Code  Civ.  Pro.,  §  108;  id.,  §  843.  *  Code  Civ.  Pro.,  §  846. 

=  Code  Civ.  Pro.,  §  864.  «  Code  Civ.  Pro.,  §  847. 

3  Code  Civ.  Pro.,  §  843.  '  Code  Civ.  Pro.,»§  848. 

*  Code  Civ.  Pro.,  §  845.  »  Code  Civ.  Pro.,  §  849. 
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witness,  what  peculiar  ceremonies  in  swearing  he  deems 
most  obligatory. ' ' ' 

A  person  swearing,  affirming,  or  declaring,  in  any  form, 
where  an  oath  is  authorized  by  law,  is  lawfully  sworn,  and 
is  guilty  of  perjury,  in  a  case  where  he  would  be  guUty  of 
the  same  crime,  if  he  had  sworn  by  laying  his  hand  upon 
and  kissing  the  gospels.' 

9.  Drawing  and  Summoning  Jurors. 

Grand  Jurors.,  how  Drawn. — At  the  times  of  drawing 
the  names  of  Jurors  for  the  trial  of  issues  of  fact,  in  any 
Court  of  Oyer  and  Terminer,  and  at  the  time  of  drawing 
such  jurors  for  the  general  session  in  the  city  of  New  York, 
or  for  any  term  of  the  court  of  common  pleas  in  any  county 
at  which  a  general  session  may  be  held  by  law,  the  county 
clerk,  in  the  presence  and  with  the  assistance  of  the  sheriff 
or  under  sherifiE,  and  of  a  county  judge  or  justice  of  the 
peace,  or  two  county  judges  or  justices  of  the  peace,  who 
shall  have  attended  for  the  purpose  of  drawing  the  petit 
jury  for  such  court,  shall  proceed  and  draw  in  and  for  the 
city  of  New  York  the  names  of  thirty-six  persons,  and  in 
every  other  county  the  names  of  twenty-four  persons,  from 
the  box  in  which  the  pieces  of  paper  shall  have  been  depos- 
ited for  that  purpose,  to  serve  as  grand  jurors  at  such  Court 
of  Oyer  and  Terminer  or  general  sessions,  as  the  case  may 
be.  Such  drawing  shall  be  conducted  in  all  respects,  in 
the  manner  prescribed  by  law  for  drawing  petit  jurors 
{post.,  p.  67);  a  minute  of  such  drawing  shall  be  kept, 
signed  and  filed  in  the  like  manner ;  and  a  list  of  the 
persons  so  drawn,  with  their  additions  and  places  of  resi- 
dence, and  specifying  for  what  court  they  shall  have  been 
drawn,  shall  be  made  and  certified  by  the  clerk  and  the 
attending  officers,  and  shall  be  delivered  to  the  sheriflE  of 
the  county.  ° 

1  Code  Civ.  Pro.,  §  850. 

•'  Code  Civ.  Pro.,  §  851. 

3  3  R.  S.  (5th  ed.),  1013, 1014,  §§  10, 11;  id.  (6th  ed.),  1016,  §§  10,  11;  id.  (7th 
ed.),  2559,  §§  10,  11.  (^ince  the  time  of  writing  the  above  text  the  New  York 
City  Consolidated  Act  of  1883  [§§  1636-1651],  has  provided  a  method  for 
drawing  and  empanelling  a  grand  jury  in  the  city  and  county  of  New  York, 
and  the  law  stated  in  the  text  has  been,  in  that  regard,  abrogated.) 
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How  Summoned. — The  sheriff  shall  summon  the  persons 
named  in  such  list,  to  attend  such  court  as  grand  jurors,  at 
least  six  days  previous  to  the  sitting  of  such  court,  by  giv- 
ing personal  notice  to  each  person,  or  by  leaving  a  written 
notice  at  his  place  of  residence,  with  some  person  of  proper 
age.  '  He  shall  return  such  list  to  the  court  at  the  opening 
thereof,  specifying  those  who  were  summoned,  and  the 
manner  in  which  each  person  was  notified.' 

Additional  Orand  Jurors,  how  Drawn  and  Summoned. 
^-It,  at  any  Court  of  Oyer  and  Terminer,  or  court  of  ses- 
sions, except  in  the  counties  of  Genesee,  Orleans  and  St. 
Lawrence,  there  shall  not  appear  at  least  sixteen  persons, 
duly  qualified  to  serve  as  grand  jurors,  who  have  been  sum- 
moned, or,  if  the  number  of  grand  jurors  attending,  shall 
be  reduced  below  sixteen,  such  court  must,  by  order  to  be 
entered  in  its  minutes,  require  the  clerk  of  the  county  to 
draw,  and  the  sheriff  to  summon,  such  additional  number 
of  grand  jurors  as  shall  be  necessary,  and  must  specify  the 
number  required  in  the  order."  The  clerk  of  the  county 
must  forthwith  bring  into  the  court  the  box  containing  the 
names  of  the  grand  jurors,  from  which  grand  jurors  in  the 
county  are  required  to  be  drawn  ;  and  he  must,  in  the  pres- 
ence of  the  court,  proceed  publicly  to  draw  the  number  of 
grand  jurors  specified  in  the  order,  and,  when  such  drawing  is 
completed,  he  must  make  two  lists  of  the  persons  so  drawn 
by  him,  one  of  which  he  must  file  in  his  office,  and  the 
other  he  must  deliver  to  the  sheriff.'  The  sheriff  must  ac- 
cordingly, ill  the  manner  required  in  respect  to  the  grand 
jurors  originally  drawn,  forthwith  summon  the  persons 
whose  names  are  drawn  or  designated  in  the  list  provided 
in  section  231  of  the  Code  of  Criminal  Procedure,  to  appear 
in  the  court  requiring  their  attendance  at  the  time  desig- 
nated ;  and  they  must  attend  and  serve  as  if  they  had  been 
originally  summoned  as  grand  jurors,  and  subject  to  the 
same  penalties,  unless  excused  or  discharged  by  the  court.'' 
In    the    counties    of    Genesee,    Orleans     and     St.    Law- 

>  3  R.  S.  (5th  ed.),  1014,  §  12;  id.  (6th  ed.),  1016,  §  13;  id.  (7th  ed.),  2560, 
§13. 
"  Code  Crim,  Pro.,  §  230. 
0  Code  Crim.  Pro.,  §  331. 
<  Code  Crim.  Pro.,  §  233. 
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rence,  the  names  of  the  persons  required  to  complete 
the  grand  jiiry  may,  in  the  discretion  of  the  court, 
be  drawn  as  thus  provided,  or  may  be  publicly  desig- 
nated by  the  court,  from  the  by-standers,  or  the  body  of  the 
county/  The  sheriff  must,  accordingly,  in  the  manner  re- 
quired in  respect  to  the  grand  jurors  originally  drawn,  forth- 
with summon  the  persons  whose  names  are  drawn  or  desig- 
nated, who  must  attend  and  serve  as  if  they  had  been 
originally  summoned  as  grand  jurors,  and  are  subject  to 
'the  same  penalties,  unless  excused  or  discharged  by  the 
court."  If  a  crime  be  committed  during  the  setting  of  the 
court,  after  the  charge  of  the  grand  jury,  the  court  may,  in 
its  discretion,  direct  an  order  to  be  entered,  that  the  sheriff 
summon  another  grand  jury,  and  the  same  shall  be  sum- 
moned in  the  manner  prescribed  for  grand  juries  in  general. ' 
Misconduct  at  Drawing  or  Impaneling  of  Jurors. — A 
person  authorized  by  law  to  assist  at  the  drawing  or  impan- 
eling of  grand  or  trial  jurors  to  attend  a  court,  or  a  term  of 
a  court,  or  to  try  any  cause  or  issue,  who  either — 

1 .  Designedly  puts,  or  consents  to  the  putting,  upon  the 
list  of  jurors,  as  having  been  drawn,  any  name  which  was 
not  lawfully  drawn  for  that  purpose ;  or, 

2.  Designedly  omits  to  place  on  such  list  any  name  which 
was  lawfully  drawn  ;  or, 

3.  Designedly  signs,  or  certii&es,  a  list  of  such  jurors  as 
having  been  drawn,  which  was  not  lawfully  drawn ;  or, 

4.  Designedly  withdraws  from  the  box,  or  other  recepta- 
cle, for  th^  ballots  containing  the  names  of  such  jurors,  any 
paper  or  ballot  lawfully  placed  or  belonging  there,  and  con- 
taining the  name  of  a  juror,  or  omits  to  place  in  such  box 
or  receptacle  any  name  lawfully  drawn  or  designated,  or 
places  in  such  box  or  receptacle  a  paper  or  ballot  containing 
the  name  of  a  person  not  lawfully  drawn  and  designated  as 
a  juror ;  or,- 

5.  In  the  drawing  of  such  jurors,  does  any  act  which  is 
"unfair,  partial,  or  improper  in  any  other  respect,  is  guilty 
of  a  misdemeanor."    But  this  provision  of  the  Penal  Code 

>  Code  Crim.  Pro.,  §  233;  as  amended  by  Laws  1882,  chap.  860. 
«  Code  Grim.  Pro.,  §284. 
^  Code  Crim.  Pro.,  §  335. 
*  Penal  Code,  §  76. 
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does  not  apply  to  the  city  and  county  of  New  York,  or  to 
th.e  county  of  Kings.' 

Trial  Jurors,  how  Drawn. — "On  a  day,  designated  by 
the  county  clerk,  not  less  than  fourteen,  nor  more  than 
twenty  days,  before  the  day  appointed  for  holding  each 
term  of  the  Circuit  Court ;  or  of  the  Court'  of  Oyer  and  Ter- 
miner, where  a  Circuit  Court  is  not  appointed  to  be  held  at 
the  same  time  ;  or  of  the  county  court,  except  a  term  desig- 
nated for  the  hearing  and  decision  of  motions,  and  trials 
and  other  proceedings,  without  a  jury .;  or  of  the  court  of 
sessions,  where  a  term  of  the  county  court  is  not  appointed 
to  be  held  at  the  same  time  ;  or  of  a  mayor's  or  recorder's 
court,  at  which  issues  are  triable  by  a  jury  ;  or  on  the  day 
to  which  the  drawing  is  adjourned,  as  prescribed  in  section 
1045  of  this  act,  the  clerk  of  the  county,  iu  which  the  term 
is  to  be  held,  must  draw  the  names  of  thirty-six  persons, 
and  any  additional  number,  ordered  according  to  law,  to 
serve  as  trial  jurors  at  the  term."^ 

"  At  least  six  days  before  the  drawing,  the  county  clerk 
must  publish  a  notice  thereof,  in  a  newspaper  published  in 
the  county,  if  there  is  one ;  or,  if  there  is  none,  he  must 
affix  a  notice  thereof,  on  the  outer  door  of  the  building, 
where  the  term,  for  which  the  jurors  are  to  be  drawn,  is 
appointed  to  be  held.  He  must  also,  at  least  three  days 
before  the  time  appointed  for  the  drawing,  cause  notice 
thereof  to  be  served  upon  the  sheriff  of  the  county,  and 
upon  the  county  judge,  or,  in  case  of  his  absence,  upon  the 
special  county  judge,  or  in  a  county  where  there  is  no  special 
county  judge,  upon  a  justice  of  sessions."  ' 

"At  the  time  so  appointed,  the  sheriff  of  the  county,  or 
his  under  sheriff,  and  the  county  judge,  or,-if  notice  has 
been  served  upon  another  officer,  in  the  absence  of  the  lat- 
ter, as  prescribed  in  the'  last  section,  either  the  county  judge, 
or  that  officer,  or  both,  must  attend  at  the  clerk' s  office  of 
the  county,  to  witness  the  drawing  of  the  jurors."  * 

"If  the  sheriff  or  under  sheriff,  and  either  the  county 
judge,  or,  in  a  case  specified  in  the  last  section,  an  officer  in 
place  of  the  county  judge,  do  not  appear,  the  clerk  must 

1  Penal  Code,  §  76,  last  clause.  »  Code  Civ.  Pro.,  §  1043. 

2  Code  Civ.  Pro.,  §  1043.  ■•  Code  Civ.  Pro.,  §  1044. 
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adjourn  the  drawing  of  the  jurors  to  the  next  day.  There- 
upon, the  clerk  must  forthwith  cause  to  be  served  upon  the 
absent  sheriff  or  county  judge,  or  two  or  more  justices  of 
the  peace  of  the  county,  notice  to  attend  the  drawing  on 
the  adjourned  day."  ' 

"If  the  sheriff  or  under  sheriff,  and  the  county  judge,  or 
if  the  sheriff,  under  sheriff,  or  county  judge,  together  with 
two  justices  of  the  peace  of  the  county,  appear  at  the  ad- 
journed day,  but  not  otherwise,  the  clerk  must  proceed,  in 
the  presence  of  the  officers  so  appearing,  to  draw  the 
jurors."" 

"  The  drawing  must  be  conducted  as  follows : 

1.  The  clerk  must  shake  the  box  containing  the  ballots, 
so  as  thoroughly  to  mix  them. 

2.  He  must  then,  without  seeing  the  name  contained  in 
any  ballot,  publicly  draw  out  of  the  box  one  ballot ;  and 
continue  to  draw,  in  like  manner,  one  ballot  at  a  time,  until 
the  requisite  number  has  been  drawn. 

3.  A  minute  of  the  drawing  must  be  kept,  by  one  of  the 
attending  officers,  in  which  must  be  entered  the  name  con- 
tained in  each  ballot  drawn,  before  another  ballot  is  drawn. 

4.  If,  after  drawing  the  requisite  number,  the  name  of  a 
person  has  been  drawn,  who  is  dead,  or  insane,  or  who  has 
permanently  removed  from  the  county,  to  the  knowledge  of 
an  attending  officer,  an  entry  of  that  fact  must  be  made  in 
the  minute  of  the  drawing,  and  the  ballot,  containing  that 
person's  name,  must  be  destroyed.  Whereupon,  another 
ballot  must  be  dra-wn,  in  its  place,  and  the  name  contained 
therein  must  be  entered,  in  like  manner,  in  the  minute  of 
the  drawing. 

5.  The  same  proceedings  must  be  had,  as  often  as  neces- 
sary, until  the  requisite  number  of  jurors  has  been  obtained. 

6.  The  minute  of  the  drawing  must  then  be  signed  by  the 
clerk,  and  the  other  attending  officers,  and  filed  in  the 
clerk's  office. 

7.  A  list  of  the  names  of  the  persons  so  drawn,  showing 
the  place  of  residence,  and  other  proper  additions,  of  each 
of  them,  and  specifying  for  what  court  and  term  they  were 
drawn,  must  be  made  and  certified  by  the  clerk,  and  the 

'Code  Civ.  Pro.,  §  1045.  "  Code  Civ.  Pro.,  §  1046. 
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otlier  attending  officers,  and  delivered  to  the  sheriflE  of  tlie 
county.'" 

Jurors,  Jiow  Summoned. — "  The  sheriff  must,  at  least  six 
days  before  the  day  applointed  for  holding  the  term,  serve, 
upon  each  person  named  in  the  list,  personally,  or  by  leav- 
ing it  at  his  residence,  with  a  person  of  proper  age  and 
discretion,  a  written  notice  to  attend  the  term.  He  must  file 
the  list  with  the  clerk  of  the  court  at  or  before  the  opening 
of  the  term  ;  with  a  return,  indorsed  thereupon,  or  annexed 
thereto,  under  his  hand,  naming  each  person  notified  and 
specifying  the  manner  in  which  he  was  notified."" 

To  FurnisTi  List  of  Jurors. — "The  county  clerk,  or  the 
sheriff  must  furnish  a  copy  of  the  list  of  trial  jurors,  drawn 
to  attend  a  term,  to  any  person  applying  to  him  therefor, 
and  paying  the  fees  allowed  by  law."" 

Disposition  of  Ballot  after  Term  of  Court.— ^"^  After  the 
adjournment  of  the  term,  at  which  trial  jurors  have  been 
retiirned,  as  prescribed  in  the  last  section  but  one,  the  clerk 
must  deposit  the  ballots,  containing  the  names  of  those 
who  attended  and  served,  in  another  box,  kept  by  him. 
The  ballots,  containing  the  names  of  those  who  did  not  ap- 
pear and  serve,  which  have  not  been  destroyed,  as  pre- 
scribed in  article  first  of  this  title,  must  be  returned  to  the 
box  from  which  they  were  taken."* 

"  If,  at  the  time  of  drawing  trial  jurors  for  a  term,  there 
is  not  a  sufficient  number  of  ballots  remaining  in  the  first 
box,  the  clerk,  after  drawing  all  the  ballots  therein,  must 
draw  the  necessary  number  from  the  second  box,  containing 
the  name  of  those  jurors  who  have  before  served,  as  pre- 
scribed in  the  last  section ;  and  must  continue  to  draw  from 
the  box,  until  new  lists  of  jurors  are  transmitted  by  the 
town  officers."  ^ 

Additional  Jurors. — "The  county  clerk  must  keep,  in 
addition  to  the  two  boxes  specified  in  the  last  two  sections, 
a  third  box,  in  which  he  must  deposit  duplicate  ballots, 
containing  the  names,  with  the  proper  additions,  of  all 
persons,  selected  and  returned  as  trial  jurors,  who  reside  in 

>  Code  Civ.  Pro.,  §  1047.  *  Code  Civ.  Pro.,  §  1050. 

'  Code  Civ.  Pro.,  §  1048.  *  Code  Civ.  Pro.,  §  1051. 

2  Code  Civ.  Pro.,  §  1049. 
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tlie  city  or  town,  where  a  trial  term  of  a  court  of  record  is 
appointed  to  be  held,  pursuant  to  laW-"  ' 

"  The  ballots,  kept  in  the  third  box,  must  be  destroyed, 
by  the  clerk,  and  new  ballots  must  be  deposited  therein  by 
him,  at  the  same  time,  and  under  like  circumstances,  as 
prescribed  in  this  article,  with  respect  to  the  destruction  of 
the  old  ballots,  and  the  deppsiting  of  new  ballots,  in  the 
first  box."' 

"  If  a  sufficient  number  of  trial  jurors,  duly  drawn,  and 
notified,  do  not  attend  or  cannot  be  obtained,  to  form  a 
jury,  the  court  may,  in  its  discretion,  direct  the  sheriff  to 
draw  from  the  third  box,  in  the  presence  of  the  court,  the 
names  of  as  many  persons,  as  the  court  deems  sufficient  for 
that  purpose."' 

"  The  sheriff  must  forthwith  notify  each  person  so 
drawn,  and  make  a  return,  as  prescribed  in  title  fifth  of 
this  chapter,  where  talesmen  are  required  to  attend ;  and 
the  provisions  of  that  title  apply  to  each  person  so  noti- 
fied." ' 

"A  justice  of  the  Supreme  Court,  appointed  to  hold  a 
term  of  the  Circuit  Court,  or  to  preside-  at  a  term  of  the 
Court  of  Oyer  and  Terminer,  may,  by  an  order  under  his 
hand,  direct  that  such  a  number  of  jurors,  as  he  deems 
necessary,  not  exceeding  twenty-four,  be  drawn  for  that 
term,  in  addition  to  the  thirty-six  jurors,  to  be  drawn  as 
prescribed  in  the  foregoing  sections  of  this  article.  A 
county  judge  may,  in  like  manner,  direct  the  drawing  of  a 
like  additional  number  of  jurors,  for  a  term  of  the  county 
court,  or  of  the  court  of  sessions,  to  be  held  in  his  county."' 

An  order,  made  as  prescribed  in  the  last  section,  must  be 
delivered  to  the  clerk  of  the  county,  in  which  the  term  is  to 
be  held,  at  least  twenty  days  before  the  day  appointed  for 
the  commencement  thereof ;  and  the  clerk  must  forthwith 
file  it.  This  article  applies  to  the  additional  ja:^ors,  so  re- 
quired to  be  drawn."" 

"At  a  term  of  the  circuit  court,  or  court  of  oyer  and  ter- 
miner, or  of  the  county  court,  or  court  of  sessions,  an  order 

'  Code  Civ.  Pro.,  §  1053.  »  Code  Civ.  Pro  ,'  §  1055. 

2  Code  Civ.  Pro,,  §  1053.  *  Code  Civ.  Pro  ,  §  1056. 

3  Code  Civ.  Pro.,  §  1054.  «  Code  Civ.  Pro,,  §  1057. 
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may  be  made  by  the  court,  requiring  the  clerk  of  the  county 
to  draw,  and  the  sheriff  to  notify,  any  number  of  trial  jurors, 
specified  in  the  order,  which  the  court  deems  necessary,  to 
attend  that  term,  or  a  term  thereafter  to  be  held,  either  by 
original  appointment  or  by  adjournment,  at  the  commence- 
ment thereof,  or  on  a  particular  day,  specified  in  the  order.'" 

"The  clerk  must  thereupon  forthwith  bring  into  court, 
all  the  boxes,  wherein  ballots,  containing  the  names  of  trial 
jurors  are  deposited,  as  prescribed  in  this  article  ;  and  must 
in  the  presence  of  the  court,  publicly  draw  from  such  box 
or  boxes  as  the  court  directs,  the  number  of  trial  jurors 
specified  in  the  order.  The  clerk  must  make  and  certify 
two  lists  of  the  persons  so  drawn ;  and  must  file  one  list  in 
his  office,  and  deliver  the  other  to  the  sheriflF.  The  sheriff 
must  thereupon  immediately  notify  each  person  so  drawn, 
to  attend,  as  specified  in  the  order.'" 

"  The  county  judge  may,  at  the  time  of  drawing  trial 
jurors  to  attend  a  term  of  the  county  court,  or  court  of  ses- 
sions, make  an  order,  designating  a  particular  day,  during 
the  term,  when  the  jurors  must  attend,  or  two  or  more  par- 
ticular days,  upon  each  of  which  a  portion  of  the  jurors 
must  attend.  The  sheriff  must  thereupon  notify  them  to 
attend,  as  specified  in  the  order."' 

"The  deputy  county  clerk  possesses,  in  the  absence  of 
the  county  clerk  from  his  office,  or  from  tlie  sitting  of  a 
term  of  the  court,  the  powers  conferred  by  this  article  upon 
the  county  clerk."* 

"This  article  does  not  apply  to  the  city  and  county  of 
New  York,  or  to  the  county  of  Kings.'" 

Struck  Jury,  how  Summoned. — The  county  clerk,  deputy 
clerk,  or  commissioner  superintending  the  striking  of  a  jury, 
must  deliver  to  the  sheriff  of  the  county  a  certified  copy  of 
the  order  of  the  court,  directing  a  struck  jury,  and  a  certi- 
fied list  of  the  persons  drawn  to  serve  as  jurors  pursuant  to 
such  order ;  thereupon  the  sheriff  must  notify  the  persons 
whose  names  are  contained  in  the  list ;  and  must  return  the 
names  of  those  notified,  to  the  term,  at  which  they  are  re- 

'  Code  Civ.  Pro.,  §  1058.  *  Code  Civ.  Pro.,  §  1061. 

2  Code  Civ.  Pro.,  §  1059.  ^  Code  Civ.  Pro.,  §  1062. 

3  Code  Civ.  Pro.,  §  1060. 
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quired  to  attend,  as  prescribed  by  law  for  notifying  and 
returning  ordinary  trial  jurors. ' 

Foreign  Jury. — Where  an  order  for  a  trial  by  a  foreign 
jury  is  made,  a  certified  copy  thereof  must  be  delivered  to 
the  sheriff  of  the  county,  from  which  it  is  to  be  drawn ; 
who  must  give  notice  thereof  to  the  clerk  of  that  county, 
and  also,  in  the  city  and  county  of  New  York,  or  the 
county  of  Kings,  to  the  commissioner  of  jurors,  at  least 
twenty  days  before  the  first  day  of  the  term,  at  which  the 
foreign  jury  is  required  to  attend." 

The  clerk,  or,  in  the  county  of  Kings,  the  commissioner, 
to  whom  the  notice  is  given,  must  draw  the  names  of 
twenty-four  persons,  in  the  same  manner,  and  in  presence 
of  the  same  officers,  as  prescribed  by  law,  with  respect  to 
ordinary  trial  jurors ;  except  that  notice  of  the  drawing 
need  not  be  published.  A  certified  list  of  the  names  drawn 
must  be  delivered  to  the  sheriff,  who  must  notify  each 
person  dravra.,  and  make  a  return,  as  in  an  ordinary  case." 

Jurors  in  New  YorTi  County. — So  far  as  they  appertain 
to  the  duties  of  *he  sheriff  with  reference  to  the  drawing  of 
jurors,  the  proceedings  in  New  York  county  are  the  same  as 
prescribed  above  for  other  counties.* 

The  drawing  must  be  conducted  as  follows : 

1.  The  county  clerk,  or  his  deputy,  must  shake  the  box 
containing  the  ballots,  so  as  thoroughly  to  mix  them. 

2.  He  must  then,  without  seeing  the  name  contained  in 
any  ballot,  publicly  draw  out  of  the  box,  one  ballot,  and 
continue  to  draw,  in  like  manner,  one  ballot  at  a  time, 
until  the  requisite  number  has  been  drawn. 

3.  A  minute  of  the  drawing  must  be  kept  by  one  of  the 
attending  officers,  in  which  must  be  entered  the  name,  con- 
tained in  each  ballot  drawn,  before  another  ballot  is  drawn. 

4.  After  drawing  the  requisite  number,  the  minute  of  the 
drawing,  containing  the  names  of  the  persons  drawn,  with 
the  proper  additions  of  each,  and  specifying  for  what  court 
and  for  what  term  they  were  drawn,  must  be  signed  by  the 

1  Code  Civ.  Pro.,  §§  1065,  1066. 
«  Code  Civ.  Pro.,  §  1070. 
3  Code  Civ.  Pro.,  §  1071. 
^  Code  Civ.  Pro.,  §§  1099-1103. 
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clerk  or  his  deputy,  and  the  attending  officers,  and  filed  in 
the  clerk's  office.' 

If  the  term  consists  of  two  or  more  separate  parts,  the 
trial  jurors  for  each  part  must  be  drawn,  and  a  minute  of 
the  drawing  must  be  made,  signed,  and  filed,  and  the  sub- 
sequent proceedings  must  be  the  same,  as  if  it  was  a  dis- 
tinct term.' 

The  clerk  must  deliver,  to  the  sheriff,  a  certified  copy  of 
the  minute,  or  of  each  minute,  if  there  are  two  or  more. 
The  sherifi!  must  notify  each  juror,  named  therein,  to  attend 
the  term  or  part,  for  which  he  was  drawn,  by  serving  upon 
him,  at  least  six  days  before  the  commencement  thereof,  a 
notice,  addressed  to  him,  stating  that  he  has  been  drawn  as 
a  trial  juror  for,  and  is  required  to  attend,  the  term  or  part, 
specified  in  the  notice.  The. notice  may  be  served  per- 
sonally, or  by  leaving  it  at  the  juror' s  residence,  or  usual 
place  of  business,  with  a  person  of  proper  age  and  discre- 
tion. Before  the  commencement  of  the  term  or  part,  the 
sherifi*  must  file,  with  the  clerk,  the  certified  copy  of  the 
minute,  with  a  return,  under  his  hand,  indorsed  thereupon, 
or  annexed  thereto,  naming  each  person  notified,  and  speci- 
fying the  manner  in  which  he  was  notified. ' 

Where  a  person,  duly  drawn  and  notified,  fails  to  attend 
and  serve,  at  a  term  of  a  court  of  record,  as  required  by  law 
without  having  been  excused,  the  court,  besides  imposing 
a  fine,  may  direct  the  sheriff  to  arrest  him,  and  bring  him 
before  the  court;  and,  when  he  has  been  so  brought,  it 
may,  in  its  discretion,  compel  him  to  serve."  This  provi- 
sion has  reference  only  to  New  York  county. 

Sheriff^  s  Jury  in  New  York  County,  how  Selected. — 
"  The  board  for  the  selection  of  grand  jurors  must,  at  the 
time  when  it  selects  the  grand  jurors  for  each  jury  year, 
also  select,  from  the  lists  of  trial  jurors  for  that  year,  the 
names  of  no  less  than  one  hundred  and  twenty,  nor  more 
than  one  hundred  and  fifty  persons,  to  constitute  the 
sheriff's  jurors,  for  that  jury  year.  The  commissioner  of 
jurors  must  forthwith  transmit,  to  the  sheriff  of  the  city 
and  county  of  New  York,  a  list,  certified  by  him,  contain- 

1  Consol.  Act  of  1883,  §  1676.  '  Id.,  §  1679. 

^  Id.,  §1677.  ^  Id.,  §1683. 
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ing  the  names  of  the  persons  so  selected,  with  the  proper 
additions  of  each,  and  showing  that  they  have  been  se- 
lected, as  prescribed  in  this  section.  The  sheriff  must 
cause  ballots  to  be  prepared,  as  prescribed  in  article  second 
of  title  third  of  chapter  ten  of  the  Code  of  Civil  Pro- 
cedure, and  to  be  deposited  in  a  proper  box.  Where 
the  sheriff  is  authorized  or  required  by  law,  to  em- 
panel a  jury  for  any  purpose,  the  requisite  number 
of  ballots  must  be  drawn  from  the  box,  as  prescribed 
in  that  article,  by  the  sheriff,  or  by  his  under  sheriff, 
or  deputy  sheriff.  But  the  sheriff  may,  in  his  dis- 
cretion, divide  the  names  contained  in  the  list,  into  three 
panels,  each  containing  an  equal  number  of  names,  as 
nearly  as  may  be.  In  that  case,  he  must  designate  the 
months,  in  which  each  panel  will  be  used,  so  that  the  jury 
duty  shall  be  distributed  equally,  as  nearly  as  may  be, 
among  the  jurors ;  and  ballots  shall  be  deposited  in  the 
box,  at  the  beginning  of  each  month,  containing  the  names 
of  the  jurors  designated  for  that  month."  ' 

Proceedings  to  Remit  or  Enforce  Jury  Fines  in  New 
Toric  County. — "  The  commissioner  of  jurors  must  cause  a 
notice  to  be  served  upon  each  delinquent  trial  juror,  returned 
as  having  been  fined,  stating  the  amount  of  the  fine  and  the 
term  at  which  he  was  fined,  and  requiring  him  to  attend  be- 
fore the  commissioner,  at  the  latter' s  office,  on  a  specified  day, 
and  at  a  specified  hour,  and  show  cause,  if  he  has  any,  why 
the  fine  should  be  wholly  or  partly  remitted,  or  why  pay- 
ment of  the  fine  should  not  be  enforced.  The  notice  must 
be  served  at  least  six  days  before  the  day  therein  specified. 
If  the  sheriff' s  return  shows  that  notice  to  attend,  as  a  trial 
juror,  was  personally  served  upon  the  person  fined,  the 
notice  to  show  cause,  as  prescribed  in  this  section,  may  be 
served  upon  him,  either  personally  or  by  leaving  it  at  his  resi- 
dence, or  usual  place  of  business,  with  a  person  of  suitable  age 
and  discretion  ;  otherwise  it  must  be  served  upon  him  per- 
sonally. If  a  person  so  notified  fails  to  attend,  the  fine 
must  be  enforced.     If  he  attends,  he  may  demand  a  hearing 

'  Id.,  §  1685.  The  method  of  preparing  the  ballots  as  prescribed  ia  article 
second,  title  third,  of  the  chapter  referred  to  in  the  section,  is  the  method 
used  in  the  selection  of  jurors  in  ordinary  cases  in  the  counties  other  than 
New  York  and  Kings. 
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before  the  board  for  the  epforcement  of  jury  fines ;  other- 
wise the  commissioner  must  decide  with  respect  to  the  re- 
mission of  the  whole  or  any  part  of  the  fine,  and  the  suflaciency 
of  the  cause  shown,  if  any  ;  and  his  decision  is  conclusive, 
with  respect  to  that  fine,  unless  the  person  fined,  within  ten 
days  thereafter,  serve  upon  him  a  written  demand  of  a,  hearr 
ing  before  the  board  of  enforcement.  In  that  case  the  com- 
missioner must  appoint  a  time  for  the  hearing ;  and  the 
person  fined  must  then  attend,  without  further  notice."' 

The  board  for  the  enforcement  of  jury  fines  may  compel 
the  attendance  of  any  person  required  to  appear  before  it. 
It  may  issue  a  warrant,  directed  to  the  sheriff  of  the  city 
and  county  of  New  York,  commanding  him  to  arrest  and 
bring  before  the  board  a  person  who  fails  to  attend  at  the 
time  appointed  for  hearing  his  case,  or  to  pay  a  fine  imposed 
upon  him,  and  not  remitted  by  the  board.  If  a  delinquent 
trial  juror,  duly  drawn,  and  returned  by  the  sheriff  as  per- 
sonally notified  to  attend  a  term,  or  personally  notified  to 
attend  before  the  commissioner,  is,  in  the  opinion  of  the 
board,  able  to  pay  his  fine,  the  board  may  make  an  order 
directing  the  sheriff  to  arrest  him  and  imprison  him  in  the 
county  jail,  until  the  fine  is  paid,  not  exceeding  thirty  days. 
The  sheriff  must  obey  such  an  order.  The  board  may  make 
an  order  directing  that  a  person  paying  a  fine  imposed  upon 
him,  be  excused  from  jury  duty  for  a  period  not  exceeding 
one  year." 

"After  ten  days  have  expired,-  since  the  final  decision  of 
the  board  of  enforcement,  with  respect  to  a  fine,  as  pre- 
scribed in  the  last  section  but  one,  if  the  fine  has  not  been 
remitted  or  paid,  the  commissioner  must  issue  a  warrant, 
under  his  hand,. directed  to  the  sheriff  of  the  city  and  county 
of  New  York,  reciting  the  facts  and  commanding  the  sheriff 
to  collect  from  each  person,  named  in  the  schedule  annexed 
thereto,  the  sum,  set  opposite  that  person's  name  in  the 
schedule,  and  to  pay  over  the  same  to  the  commissioner. 
The  schedule  must  contain  the  names  of  persons,  fined  and 
notified  to  show  cause,  whose  fines  have  not  been  wholly 
paid  or  remitted ;  it  must  show  the  amount  of  each  fine, 

1  Consol.  Act  of  1883,  §  1686. 

2  Id.,  §  1688. 
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remaining  unremitted  or  unpaid  ;  and  the  residence  or  usual 
place  of  business  of  each  person  fined,  as  far  as  it  can  be 
conveniently  ascertained.  The_sherifiE  must  collect  each  fine, 
by  a  levy  upon  and  sale  of  the  personal  property  of  the  per- 
son fined,  as  prescribed  by  law,  where  an  execution  against 
property  is  issued  upon  a  Judgment,  rendered  in  a  court  of 
record.  The  sheriff  is  entitled,  in  each  case,  to  the  same 
fees  as  upon  such  an  execution,  to  be  collected  in  the  same 
manner.  He  must  return  the  warrant  and  schedule,  with 
his  proceedings  thereupon,  to  the  commissioner,  within 
thirty  days  after  the  delivery  thereof  to  him  ;  and  must 
then  pay  over  the  money  collected,  less  his  fees.  His  return 
may  be  compelled  by  the  Supreme  Court,  in  the  same  man- 
ner as  the  return  of  an  execution  against  property,  issued 
upon  a  judgment  rendered  in  that  court.  For  his  failure  to 
collect  a  fine,  an  action  may  be  maintained  against  him,  in 
a  case  where  such  an  action  may  be  maintained  by  a  judg- 
ment  creditor,  against  a  sheriff  failing  to  collect  an  execu- 
tion against  property,  and  with  like  effect.  The  provisions 
of  section  1692  of  this  act  apply  to  such  an  action.'" 

"The  corporation  attorney  of  the  city  of  New  York 
must,  when  required  by  the  commissioner  of  jurors,  prose- 
cute, in  the  proper  court,  an  action  for  the  collection  of  each 
penalty,  incurred  as  prescribed  in  this  title ;  unless  he  is 
satisfied,  upon  an  examination  of  the  case,  that  there  is  a 
defense  to  the  action.  The  action  must  be  maintained  in 
the  name  of  the  mayor,  aldermen  and  commonalty  of  the 
city  of  New  York,  as  plaintiffs.  Thfe  commissioner,  with 
the  assent  of  the  corporation  attorney,  may  compromise, 
settle,  or  discontinue,  an  action  so  brought.  From  the  pro- 
ceeds of  an  action,  prosecuted  to  judgment  and  execution, 
or  compromised,  as  prescribed  in  this  section,  the  corpora- 
tion attorney  may  retain  the  taxable  or  taxed  costs.  He 
must  pay  over  the  remainder,  to  the  commissioner."  ' 

Accepting  Bribe  to  aid  in  Evading  Jury  Duty  in  New 
YorTc  County. — ''An  officer,  or  a  person  employed  by  the 
sheriff,  by  the  commissioner  of  jurors,  or  by  the  county 
clerk,  or  other  clerk  of  a  court,  who  takes  money,  or' any 

'  Consol.  Act  of  1883,  §  1689. 
2  Id.,  §  1692. 
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other  thing,  as  a  gift,  bribe,  or  payment,  for  the  purpose  of 
enabling  or  assisting  a  person,  named  or  drawn  as  a  trial 
jnror,  to  evade,  or  to  be  discharged,  exempted,  or  excused 
from  jury  duty  ;  or  who  willfully  and  knowingly  prevents 
or  hinders  the  execution  of  any  provision  of  this  title,  is 
guilty  of  a  misdemeanor.'" 

Summoning  Jurors  in  Kinys  County. — "Immediately 
after  each  drawing  of  trial  jurors,  the  commissioner  must 
prepare  a  panel,  verified  by  his  affidavit,  containing  the 
names  of  the  jurors  drawn,  with  the  proper  additions  of 
each,  and  stating  for  what  court  and  for  what  term,  they 
were  drawn.  He  must  transmit  the  panel  to  the  sheriff  of 
the  county,  who  must  keep  it  on  file  in  his  office  for  public 
inspection.  The  sheriff  must  forthwith  notify  each  juror 
named  therein,  to  attend  the  term  for  which  he  was  drawn, 
by  serving  upon  him  a  notice  to  that  effect,  addressed  to 
him.  The  notice  may  be  served  personally,  or  by  leaving 
it  at  the  juror's  residence,  or  usual  place  of  business,  with 
a  person  of  proper  age  and  discretion.  It  must  specify  the 
days,  during  which  the  juror  is  required  to  be  present ;  and 
it  may  contain  copies  of  such  portions  of  this  article,  as  the 
sheriff  deems  proper."  " 

"The  thirty-six  trial  jurors,  first  drawn  for  a  term,  or 
such  other  number  as  the  judge,  appointed  to  hold  or  pre- 
side at  the  term,  directs,  must  be  notified  to  be  present, 
during  the  first  six  days  of  the  term  ;  and  the  thirty  six 
trial  jurors  next  drawn,  or  such  other  number  as  the  judge 
directs,  must  be  notified  to  be  present,  during  the  next  six 
days  of  the  term ;  and  a  like  number  during  each  succeed- 
ing six  days.  The  judge  holding  or  presiding  at  the  term, 
may,  in  his  discretion,  on  the  application  of  a  trial  juror, 
excuse- him,  from  the  whole  or  a  part  of  the  time  of  service, 
required  of  him.  The  judge  may  also  change  the  time  of 
service  of  a  juror  to  a  later  day,  during  the  same,  or  a  sub- 
sequent term  of  the  court.  Each  juror,  whose  time  of  ser- 
vice is  changed  to  a  day  certain,  must  attend,  at  the  open- 
ing of  court  on  that  day,  and  thereafter  until  discharged, 
without  further  notice.     If  he  fails  so  to  do,  he  is  liable  to 

'  Id.,  §  1696. 

2  Code  Civ.  Pro.,  §  1146. 
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the  same  punishment,  as  if  he  had  been  personally  notified 
by  the  sheriff,  to  attend  the  term,  and  to  be  present  on  that 
day.  The  clerk  of  the  court  must  enter  in  a  book,  kept 
for  that  purpose,  the  name  of  each  juror  who  is  so  excused;, 
or  whose  time  of  service  is  changed."  " 

"Before  the  commencement  of  each  term  of  a  court,  for 
which  trial  jurors  have  been  drawn,  as  ;prescribed  in  this 
article,  the  sheriff  must  file,  with  the  clerk,  the  panel,  or  a 
copy  of  the  panel,  with  a  return,  under  his  hand,  indorsed 
thereupon,  or  annexed  thereto,  showing  the  name  and  ad- 
ditions of  each  juror  notified,  the  days  during  which  he 
was  notified  to  attend,  and  the  manner  in  which  he  was  no- 
tified.'" 

Additional  Jurors  in  Kings  Oourity. — "At  any  time 
during  the  sitting  of  a  term  of  a  court  of  record  in  the 
county,  the  court  may  direct  an  additional  number  of  trial 
jurors,  to  be  drawn  for  that  term.  The  order  must  specify 
the  number  to  be  drawn,  and  the  time  of  drawing.  The 
drawing  must  be  conducted  as  prescribed  in  sections  1141, 
1142,  and  1143  of  this  act,  except  that  notice  is  not  required. 
The  sheriff  must  forthwith  notify  each  juror  drawn,  by 
such  a  notice  as  the  court  directs,  to  attend  the  term,  at  the 
time  specified  in  the  order.'" 

"  In  a  special  proceeding  pending  before  the  county  judge 
of  Kings  county,  in  which  a  trial  jury  is  necessary,  the  judge 
may  empanel  a  jury,  from  the  trial  jurors,  who  are  serving, 
at  the  time,  in  the  court  of  sessions  of  the  county.  In  a 
special  proceeding,  pending  before  a  judge  of  the  city  court 
of  Brooklyn,  in  which  a  trial  jury  is  necessary,  the  judge 
may  empanel  a  jury,  from  the  trial  jurors,  who  are  serving, 
at  the  time,  in  that  court.  If  there  are  no  jurors  serving  in  , 
the  court  of  sessions,  or  in  the  city  court,  as  the  case  may 
be,  the  judge  may  make  an  order,  requiring  the  commis- 
sioner of  jurors  to  draw  the  number  of  trial  jurors,  desig- 
nated therein  ;  whereupon  the  commissioner  must  draw  the 
requisite  number,  and  the  sheriff  must  notify  them,  as  pre- 
scribed in  this  article,  for  drawing  and  notifying  other  trial 
jurors."' 

'  Code  Civ.  Pro.,  §  1147.  ^  code  Civ.  Pro.,  §  1149. 

''  Code  Civ.  Pro,,  §  1148.  *  Code  Civ.  Pro.,  §  1150. 
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Drawing  Trial  Jurors  for  Buffalo  Superior  Court. — At 
least  fourteen  days  before  the  time  appointed  for  holding  a 
term  of  the  court,  where  issues  of  fact  in  civil  or  criminal 
causes  are  triable,  the  clerk  of  the  court,  in  the  presence  of 
a  judge  thereof,  must  draw  from  the  list  so  returned  by  the 
assessors,  the  names  of  thirty-six  persons,  or  such  other 
number  as  the  court,  at  any  term  thereof,  directs,  to  serve 
as  trial  jurors.  The  drawing  must  be  conducted  as  pre- 
scribed by  law,  for  the  drawing  of  the  trial  jurors  by  a 
county  clerk,  except  that  notice  thereof  is  not  necessary. 
A  list  of  the  names  of  the  persons  drawn  must  be  certified 
by  the  clerk  and  attending  judge,  and  delivered  to  the  sher- 
iff of  Erie  county.' 

The  sheriff  must  thereupon  notify  each  of  the  persons  so 
drawn,  as  prescribed  by  law  for  notifying  a  juror  drawn  to 
attend  a  term  of  the  circuit  court.  Before  the  first  day  of 
the  term,  the  sheriff  must  file  the  list  with  the  clerk,  accom- 
panied with  his  return,  specifying  who  were  notified,  and 
the  manner  in  which  each  person  was  notified.  The  clerk 
must  make  the  same  disposition  of  the  ballots,  containing 
the  names  of  the  jurors  who  have  served,  of  those  who  did  not 
appear,  and  of  those  who  were  discharged,  as  prescribed  by 
law,  with  respect  to  the  circuit  court.  Each  juror,  attend- 
ing a  term  of  the  court,  must  be  paid  by  the  county  of  Erie 
the  same  compensation  as  a  juror  attending  the  circuit 
court." 

At  a  term  where  issues  of  fact,  in  civil  or  criminal  causes, 
are  triable,  the  court  may,  in  its  discretion,  direct  addi- 
tional jarors  to  be  drawn  from  any  list  returned  by  the 
assessors,  and  require  the  sheriff,  or  a  policeman  in  attend- 
ance upon  the  term,  forthwith  to  notify  them  to  attend ; 
and  if  a  person  so  drawn  cannot  be  found,  the  court  may 
cause  his  name  to  be  returned  to  the  box. ' 

Jurors,  in  Proceedings  to  lay  out  TurnpiTie  or  Plank 
Road,  how  Summoned. — The  judge  drawing  the  number 
from  the  jurors  drawn,  which  he  deems  necessary  to  secure 
the  attendance  of  twelve,  shall  issue  his  precept,  directed 
to  the  sheriff  of  the  proper  county,  either  of  his  deputies  or 

1  Code  Civ.  Pro.,  §  304.  s  Code  Civ.  Pro.,  §  306. 

•^  Code  Civ.  Pro.,  §  305. 
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any  constable  of  the  county.'  Every  juror  named  in  any 
such  precept,  shall,  at  least  four  days  before  the  day  therein 
specified  for  his  attendance,  be  summoned,  personally,  or 
by  leaving  at  his  residence  a  notice  containing  the  substance 
of  such  precept.  The  ofiicer  serving  such  precept,  shall 
return  it  to  the  said  judge,  with  an  affidavit  of  the  manner 
of  serving  the  same,  and  of  the  distance  necessarily  traveled 
by  Mm  for  that  purpose ;  and  such  officer  shall  receive  for 
making  such  service,  six  cents  a  mile  for  the  distance 
so  traveled." 

Deputy  may  Summon  Jury. — ^There  is  nothing  in  the 
statute  vrhich  confines  the  exercise  of  the  power  of  select- 
ing the  jury  to  the  sken^ personally .  As  a  general  princi- 
ple, he  may  execute  any  ministerial  power  by  deputy. 
Where  the  law  gives  to  the  sheriff,  or  his  deputy,  the  power 
to  select  jurors  in  a  particular  proceeding,  the  officer  should 
exercise  care  to  see  that  the  persons  he  summons  as  jurors 
are  qualified  to  serve  as  such.  But  after  the  officer 
has  actually  selected  a  juror,  and  duly  summoned  him  to 
attend  the  court,  he  has  no  authority  to  substitute  another 
in  his  place.'  Once  a  juror  is  duly  summoned,  the  sheriff's 
power  as  to  him  is  spent.  He  cannot  regularly  discharge 
him. 

Qualifications  of  Trial  Jurors. — In  order  to  be  qualified 
to  serve  as  a  trial  juror,  in  a  court  of  record,  except  in  New 
York  and  Kings  counties,  a  person  must  be : 

1.  A  male  citizen  of  the  United  States,  and  a  resident  of 
the  county. 

2.  Not  less  than  twenty  one,  nor  more  than  sixty  years 
of  age. 

3.  Assessed,  for  personal  property,  belonging  to  him,  in 
his  own  right,  to  the  amount  of  two  hundred  and  fifty  dol- 
lars ;  or  the  owner  of  a  freehold  estate  in  real  property, 
situated  in  the  county,  belonging  to  him  in  his  own  right, 
of  the  value  of  one  hundred  and  fifty  dollars  ;  or  the  hus- 
band of  a  woman  who  is  the  owner  of  a  like  freehold  estate, 
belonging  to  her,  in  her  own  right. 

1  Laws  of  1847,  chap.  310,  §  16;  2  R.  S.  (7tli  ed.),  1331,  §  16. 
»  Laws  of  1847,  chap.  310,  §  17;  3  R.  S.  (7th  ed.),  1331,  §  17. 

2  President,  etc..  of  Brooklyn  v.  Patchen,  8  Wend.,  47. 
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4.  In  ttie  possession  of  Ms  natural  faculties,  and  not  in- 
firm or  decrepit. 

5.  Free  from  all  legal  exceptions ;  of  fair  character ;  of 
approved  integrity;  of  sound  judgment,  and  well  informed.' 

But  a  person  who  was  assessed,  on  the  last  assessment- 
roll  of  the  town,  for  land  in  his  possession,  held  under  a 
contract  for  the  purchase  thereof,  upon  which  improve- 
ments, owned  by  him,  have  been  made,  to  the  value  of  one 
hundred  and  fiJty  dollars,  is  qualified  to  serve  as  a  trial 
juror,  although  he  does  not  possess  either  of  the  qualifica- 
tions, specified  in'  subdivision  third  of  the  last  section,  if  he 
is  qualified  in  every  other  respect.' 

Who  Disqualified  as  Jurors. — Each  of  the  following 
officers  is  disqualified  to  serve  as  a  trial  juror : 

1.  The  governor,  the  lieutenant-governor,  the  governor's 
private  secretary.  •  , 

2.  The  secretary  of  state,  the  comptroller,  the  state  treas- 
urer, the  attorney-general,  the  state  engineer  and  surveyor, 
a  canal  commissioner,  an  inspector  of  state  prisons,  a  canal 
appraiser,  the  superintendent  of  public  instruction,  the 
superintendent  of  the  bank  department,  the  superintendent 
of  the  insurance  department,  and  the  deputy  of  each  officer, 
specified  in  this  subdivision. 

3.  A  member  of  the  legislature,  during  the  session  of  the 
house,  of  which  he  is  a  member. 

4.  A  judge  of  a  court  of  record,  or  a  surrogate. 

6.  A  sheriff,  under  sheriff,  or  deputy  sheriff. 

6.  The  clerk  or  deputy  clerk  of  a  court  of  record,' 
Who  may  Claim  Exemption. — Each  of    the   following 
persons,  although  qualified,  is  entitled  to  exemption  from 
service,  except  in  New  York  and  Kings  counties,  as  a  trial 
juror,  upon  his  claiming  exemption  therefrom : 

1.  A  clergyman,  or  a  minister  of  any  religion,  officiating 
as  such,  and  not  following  any  other  calling. 

2.  A  resident  officer  of,  or  an  attendant,  assistant  teacher, 
or  other  person,  actually  employed  in,  a  State  asylum  for 
lunatics,  idiots,  or  habitual  drunkards. 

'  Code  of  Civ.  Pro.,  §  1027,  and  see  §  1034. 

2  Code  of  Civ.  Pro.,  §  1028,  and  see  §  1034. 

3  Code  Civ.  Pro.,  §  1029. 

6 


82  Of  Sheriffs. 

3.  The  agent  or  warden  of  a  State  prison  ;  the  keeper  of 
a  county  jail,  or  a  person  actually  employed  in  a  State 
prison  or  county  jail. 

4.  A  practicing  physician  or  surgeon,  having  patients  re- 
quiring his  daily  professional  attention. 

5.  An  attorney  and  counsellor  at  law,  regularly  engaged 
in  the  practice  of  the  law,  as  a  means  of  livelihood. 

6.  A  professor  or  teacher,  in  a  college  or  academy. 

7.  A  person  actually  employed  in  a  glass,  cotton,  linen, 
woolen,  or  iron  manufacturing  company,  by  the  year, 
month  or  season. 

8.  A  superintendent,  engineer,  or  collector,  on  a  canal, 
authorized  by  the  laws  of  the  State,  which  is  actually  con- 
structed and  navigated. 

9.  A  master,  engineer,  assistant-engineer,  or  fireman,  ac- 
tually employed  upon  a  steam-vessel,  making  regular  trips. 

10.  A  superintendent,  conductor,  or  engineer,  employed 
by  a  railroad  company,  other  than  a  street  railroad  com- 
pany ;  or  an  operator,  or  assistant-operator,  employed  by  a 
telegraph  company,  who  is  actually  doing  duty  in  an  office, 
or  along  the  railroad  or  telegraph  line  of  the  company,  by 
which  he  is  employed. 

11.  An  officer,  non-commissioned  officer,  musician  or  pri- 
vate of  the  national  guard  of  the  State,  performing  military 
duty ;  or  a  person  who  has  been  honorably  discharged  from 
the  national  guard,  after  five  years'  service,  in  either 
capacity. 

12.  A  person  who  has  been  honorably  discharged  from 
the  military  forces  of  the  State,  after  seven  years'  faithful 
service  therein.  But  in  order  to  entitle  a  person  to  exemp- 
tion, under  this  subdivision,  his  service  must  have  been 
performed  before  the  23d  day  of  April,  1862,  either  as  a 
general  or  staff-officer,  or  as  an  officer,  non-commissioned 
officer,  musician  or  private,  in  a  uniformed  battalion,  com- 
pany or  troop  of  the  militia  of  the  State,  and  armed,  uni- 
formed and  equipped,  according  to  law ;  or  a  portion 
thereof,  during  that  period  and  in  that  capacity,  and  the 
remainder  since  the  23d  day  of  April,  1862,  as  a  member  of 
the  national  guard  of  the  State. 

13.  A  member  of  a  fire  company,  or  fire  department,  duly 
organized  according  to  the  laws  of  the  State,  and  perform- 
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ing  Ms  duties  therein ;  or  a  person  wlio,  after  faithfully 
serving  five  successive  years  in  such  a  fire  company,  or  fire 
■department,  has  been  honorably  discharged  therefrom. 
14.  A  person  otherwise  specially  exempted  by  law.' 
The  qualifications,  disqualifications  and  exemptions,  with 
reference  to  jurors  in  New  York  and  Kings  counties,  are 
substantially  the  same  as  are  given  above.  The  sheriffs, 
and  other  officers  in  those  counties,  may  readily  acquaint 
themselves  with  the  differences  by  consulting  the  Code  of 
Civil  Procedure,  sections  1136, 1127,  as io  Kings  County;  and 
sections  1652  to  1655  of  the  Consol.  Act  of  1882  as  to  New  York 
county.  There  are  other  exemptions  which  may  be  claimed  as 
statute  prescribes.  Firemen,  policemen  and  others,  may 
claim  exemption.  It  is  not  necessary  here  to  detail  these 
various  exemptions.  The  sheriff  should  summon'  those 
who  are  qualified  to  serve.  If  the  statute  permits  one  thus 
summoned  to  claim  the  exemption,  he  should  so  make  his 
claim  to  the  court  which  he  is  summoned  to  attend,  and  not 
to  the  officer  about  to  summon  him.  Once  summoned,  none 
but  the  court  can  regularly  discharge  a  juror  qualified  to 
serve. 

10.  When  Powers  Cease;  and  Duties  as  to  Incoming  Sheriff. 

Certificate  to  New  Sheriff. — Where  a  new  sheriff  has  been 
elected  or  appointed,  and  has  qualified  and  given  the  se- 
curity required  by  law,  the  clerk  of  the  county  must  fur- 
nish to  the  new  sheriff  a  certificate,  under  his  hand  and 
■official  seal,  stating  that  the  person  so  appointed  or  elected, 
has  so  qualified  and  given  security." 

When  Outgoing  Sheriff''  s  Power  Ceases. — Upon  the  com- 
mencement of  the  new  sheriff' s  term  of  office,  and  the  ser- 
vice of  the  certificate  on  the  former  sheriff,  the  latter' s 
powers  as  sheriff  cease,  except  as  otherwise  expressly  pre- 
scribed by  law.  But,  notwithstanding  the  election  or  ap- 
pointment of  a  new  sheriff,  the  former  sheriff  must  return, 
in  his  own  name,  each  mandate  which  he  has  fully  exe- 
cuted ;  and  must  proceed  with  and  complete  th'e  execution 
■of  each  mandate  which  he  has  begun  to  execute,  by  the  col- 

1  Code  Civ.  Pro.,  §  1030;  and  see  §  1034. 

2  Code  Civ.  Pro.,  §  183. 
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lections  of  money  thereon,  or  by  a  seizure  of  or  levy  upon 
money,  or  other  property  in  pursuance  thereof.'  The  au- 
thority of  the  deputy  continues  as  long  as  the  authority  of 
the  principal.  Hence  he,  too,  may  complete  the  execution 
of  process,  after  the  expiration  of  his  principal's  term,, 
which  he  had  begun  within  the  term.  But  if  an  under 
sheriff  or  a  deputy  be  removed  by  a  sheriff,  or  if  he  resign 
before  the  expiration  of  his  principal's  term,  at  once,  his 
power  as  deputy  ceases.  He  cannot  complete  the  execu- 
tion of  process  theretofore  begun,  or  do  any  other  act  as 
under  sheriff  or  deputy."  Although  his  term  of  office  has 
expired,  the  sheriff  and  his  deputies  may  serve  process 
until  the  principal  is  served  with  the  certificate  of  the  clerk 
of  the  county,  that  his  successor  has '  qualified  and  given 
security.' 

^To  Deliver  Jails,  etc.,  to  Successor. — Within  ten  days 
after  the  service  of  the  certificate,  upon  the  former  sheriff 
he  must  deliver  to  his  successor : 

1.  The  jail,  or  if  there  are  two  or  more,  the  jails  of  the 
county,  with  all  their  appurtenances,  and  the  property  of 
the  county  therein. 

2.  All  the  prisoners  then  confined  in  the  jail  or'jails.  ' 

3.  All  process,  orders,  commitments,  and  all  other  papers 
and  documents,  authorizing,  or  relating  to  the  confinement 
or  custody  of  a  prisoner,  or,  if  such  a  process,  order,  or  com- 
mitment has  been  returned,  a  statement  in  writing  of  the 
contents  thereof,  and  when  and  where  it  was  returned. 

4.  All  mandates,  then  in  his  hands,  except  such  as  he  has 
fully  executed,  or  has  begun  to  execute,  by  the  collection 
of  money  thereon,  or  by  a  seizure  of  or  levy  on  money  or 
other  property,  in  pursuance  thereof." 

At  the  time  of  the  delivery,  the  former  sheriff  must  exe- 
cute an  instrument,  reciting  the  property,  documents,  and 
prisoners  delivered,  specifying  particularly  the  process  or 
other  authority,  by  which  each  prisoner  was  committed  and 
is  detained,  and  whether  the  same  has  been  returned  or  is 
delivered  to  the  new  sheriff.     The  instrument  must  be  de- 

'  Code  Civ.  Pro.,  §§  18B,  186;  Sauvinet®.  Maxwell,  26  La.  Ann.,  380. 
*  Ferguson  v.  Lee,  9  Wend.,  358;  Koss  v.  Campbell,  19  Hun,  615. 
3  Curtis  V.  Kimball,  13  Wend.,  375;  Thrower  v.  State,  53  Ala.,  33. 
1-  Code  Civ.  Pro.,  §  184. 
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livered  to  the  new  sheriff,  who  must  acknowledge,  in  writ- 
ing, upon  a  duplicate  thereof,  the  receipt  of  the  property, 
documents   and   prisoners,  therein    speciiied ;   and  deliver 
such  duplicate  and  acknowledgment  to  the  former  sheriff.' 
Where  a  person,  arrested  by  virtue  of  an  order  of  arrest, 
is  confined,  either  in  jail,  or  to  the  liberties  thereof,  at  the 
time  of  assigning  and  delivering  the  jail  to  the  new  sheriff, 
the  order,  if  it  is  not  then  returnable,  must  be  delivered  to 
the  new  sheriff,  and  be  returned  by  him  at  the  return  day 
thereof,  with  the  proceedings  of  the  former  sheriff  and  of 
the  new  sheriff  thereon." 

Duty  of  Incoming  Sheriff  on  Refusal  to  Deliver  by  Out- 
going Sheriff. — "  If  the  former  sheriff  neglects  or  refuses  to 
deliver  to  his  successor,  the  jail,  or  any  of  the  property, 
documents  or  prisoners  in  his  charge,  as  prescribed  in  this 
title,  his  successor  must,  notwithstanding,  take  possession 
of  the  jail,  and  of  the  property  of  the  county  therein,  and 
the  custody  of  the  prisoners  therein  confined,  and  proceed 
to  compel  the  delivery  of  the  documents  withheld,  as  pre- 
scribed by  law."  ' 

When  Office  of  Sheriff  Vacant. — "If,  at  the  time  when 
a  new  sheriff  qualifies,  and  gives  the  security  required  by 
law,  the  office  of  the  former  sheriff  is  executed  by  his  under 
sheriff,  or  by  a  coroner  of  the  county,  or  a  person  specially 
authorized  for  that  purpose,  he  must  comply  with  the  pro-, 
visions  of  this  title,  and  perform  the  duties  thereby  required 
of  the  former  sheriff.'  ' 

Liability  of  Outgoing  Sheriff. — The  theory,  under  which 
the  statute  proceeds,  is,  that  within  ten  days  after  the  cer- 
tificate of  election,  by  an  incoming  sheriff,  is  served  on  the 
outgoing  sheriff,  all  powers  of  the  outgoing  sheriff  cease 
and  determine,  with  the  exception  of  completing  the  execu- 
tion of  process  partially  executed.  Hence  the  power  of  the  out- 
going sheriff,  to  retain  in  his  custody,  or  to  arrest,  any  pris- 
oners by  virtue  of  any  process,  terminates,  after  the  ten  days 
have  expired,  from  the  service  of  the  said  certificate.  There- 
lore,  as  to  the  prisoners  who  have  not  been  actually  trans- 
ferred to  the  new  sheriff,  there  is  no  officer  who  has  the 

1  Code  Civ.  Pro.,  §  185.  '  Code  Civ.  Pro.,.§  188. 

^    ^  Code  Civ.  Pro.,  g  187.  "  Code  Civ.  Pro.,  §  189. 
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right  to  restrain  them  of  their  liberty,  and  they  are,  in  the- 
eye  of  the  law,  at  large.  The  new  sheriff  has  no  control 
over  the  prisoner,  because  he  has  never  been  transferred  to 
him.  The  old  sheriff  cannot  restrain  the  prisoner  of  his 
liberty,  because,  after  the  ten  days,  the  old  sheriff  has  lost 
all  the  powers  appertaining  to  his  office,  so  far  as  the  pris- 
oner is  concerned.'  But  until  the  certificate  is  served  by 
the  incoming  sheriff  upon  the  outgoing  sheriff,  the  powers- 
of  the  latter,  as  to  prisoners  in  his  custody,  remain  un- 
changed." The  fact  that  he  has  turned  over  some  prisoners 
to  the  incoming  sheriff  does  not  affect  his  powers  as  to  the 
custody  of  prisoners  not  transferred.'  Hence  the  outgoing 
sheriff  cannot  be  held  liable  for  failure  to  deliver  to  his  suc- 
cessor, or  for  the  escape  of  a  prisoner  held  upon  execution. 
.  against  the  person,  who  was  in  custody  of  such  outgoing 
sheriff,  confined  within  the  jail  limits,  unless  it  is  shown 
that  a  certificate,  as  prescribed  by  section  182  of  the  Code 
of  Civil  Procedure,  has  been  served  upon  him,  more  than 
ten  days  before  the  commencement  of  the  action." 

Delivery  of  Books  and  Papers,  how  Compelled. — When- 
ever the  sheriff  shall  be  removed  from  office,  or  the  term  for 
which  he  shall  have  been  elected  or  appointed  shall  expire,, 
he  shall,  on  demand,  deliver  over  to  his  successor  all  the 
books  and  papers  in  his  custody  as  such  officer,  or  in  any 
way  appertaining  to  his  office.  Every  sheriff  violating  this- 
provision  shall  be  deemed  guilty  of  a  misdemeanor."  If 
any  sheriff  shall  refuse  or  neglect  to  deliver  over  any  books 
or  papers,  such  successor  may  make  complaint  thereof  to 
any  justice  of  the  Supreme  Court,  or  to  the  county  judge  of 
the  county  where  the  person  so  refusing  shall  reside,  and  if 
such  officer  be  satisfied  by  the  oath  of  the  complainant,  and 
such  other  testimony  as  shall  be  offered,  that  any  suck 
books  or  papers  are  Vithheld,  he  shall  grant  an  order,  di- 

'  Feerick  v.  Conner,  60  How.  Pr.,  506;  Hempsted  «.  Weed,  20  Johns.,  73;. 
Hinds  B.  Doubleday,  31  Wend.,  323;  Partridge  v.  Westervelt,  13  Wend  ,  504; 
Eidgway  «.  Barnard,  38  Barb.,  613;  French  v.  Willett,  10  Abb.  Pr.,  99. 

=  Feerick  ».  Conner,  60  How.,  506;  Hinds  v.  Doubleday,  21  Wend.,  333p 
Code  Civ.  Pro.,  §  183. 

^  Smallman  «.  Lanes,  3  Leonard,  54. 

"  Feerick  v.  Conner,  60  How.,  506. 

5  1  R.  S.  (5th  ed.),  416,  §  63;  id.  (6th  ed.),  434,  §  76;  id.  (7th  ed.),  376,  §  50; 
Penal  Code,  §*5;. 
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recting  the  person  so  refusing,  to  show  cause  before  him, 
within  some  short  and  reasonable  tpne,  why  he  should  not 
be  compelled  to  deliver  the  same. '  At  the  time  so  appointed, 
or  at  any  other  time  to  which  the  matter  may  be  adjourned, 
upon  due  proof  being  made  of  the  service  of  the  said  order, 
said  officer  shall  proceed  to  inquire  into  the  circumstances. 
If  the  person  charged  with  withholding  such  books  or  pa- 
pers, shall  make  affidavit  before  such  officer,  that  he  has 
truly  delivered  over  to  his  successor,  all  such  books  and 
papers  in  his  custody  or  appertaining  to  his  office,  within 
his  knowledge,  all  further  proceedings  before  such  officer 
shall  cease,  and  the  person  complained  against  shall  be  dis- 
charged." If  the  person  complained  against  shall  not  make 
such  oath,  and  it  shall  appear  that  any  books  or  papers  are 
withheld,  the  officer  before  whom  such  proceedings  shall  be 
had,  shall,  by  warrant,  commit  the  person  so  withholding, 
to  the  jail  of  the  county,  there  to  remain  until  he  shall  de- 
liver such  books  and  papers,  or  be  otherwise  discharged 
according  to  law.'  In  such  case,  if  required  by  the  com- 
plainant, such  officer  shall  also  issue  his  warrant,  directed 
to  any  sheriff  or  constable,  commanding  them,  in  the  day 
time,  to  search  such  places  as  shall  be  designated  in  such 
warrant,  for  such  books  and  papers  as  belonged  to  the  officer 
so  removed,  or  whose  term  of  office  expired,  in  his  official 
capacity,  and  which  appertained  to  such  office,  and  seize 
and  bring  them  before  the  officer  issuing  such  warrant.' 
Upon  any  books  and  papers  being  brought  before  such 
officer,  by  virtue  of  such  warrant,  he  shall  inquire  and  ex- 
amine whether  the  same  appertain  to  the  offio/e,  from  which 
the  sheriff  so  refusing  to  deliver,  was  removed  or  of  which 
the  term  expired,  and  he  shall  cause  the  same  to  be  de- 
livered to  the  complainant."  If  any  sheriff  appointed  or 
elected  to  office,  shall  die,  or  his  office  in  any  way  become 
vacant,  and  any  books  or  papers  belonging  or  appertaining 
to  such  office,  shall  come  to  the  hands  of  any  person,  the 
successor  to  such  office  may  demand  such  books  or  papers, 

1  1  R.  S.  (5th  ed.),  417,  §  63;  id.  (6th  ed.),  425,  §  77;  id.  (7th  ed.),  376,  §  51. 
M  R.  S.  (5th  ed.),  417,  §  64;  id.  (6th  ed.),  435,  §  78;  id.  (7th  ed.),  376,  §  53. 
3  1  R.  S.  (5th  ed.),  417,  §  65;  id.  (6th  ed.),  435,  §  79;  id.  (7th  ed.),  376,  §  53. 

*  1  R.  S.  (5th  ed.),  417,  §  66;  id.  (6th  ed.),  425,  §  80;  id.  (7th  ed.),  376,  §  54. 

*  1  R.  S.  (5th  ed.),  417,  §67;  id.  (6th  ed.),  435,  §  81;  id.  (7th  ed.),  376,  §  65. 


88  Op  Sheriffs. 

from  the  person  having  the  same  in  his  possession,  and  on 
the  same  being  withheld,  an  order  may  be  obtained,  and 
the  person  charged,  may  in  like  manner,  make  oath  of  the 
delivery  of  all  such  books  and  papers  that  ever  came  to  his 
possession,  and  in  case  of  ommission  to  make  such  oath  and 
to  deliver  up  the  books  and  papers  so  demanded,  such  person 
may  be  committed  to  jail  and  a  search  warrant  may  be 
issued,  and  the  property  seized  by  virtue  thereof,  may  be 
delivered  to  the  complainant,  as  before  stated.' 

Where  final  judgment,  in  an  action  brought  by  the  attor- 
ney-general against  an  usurper  of  the  office  of  sheriff  in 
any  county,  is  rendered  in  favor  of  the  person  whom  the 
plainttfif  claims  entitled  to  the  office,  such  person  may, 
after  taking  the  oath  of  office,  and  giving  an  official  bond, 
as  prescribed  by  law,  take  upon  himself  the  execution  of 
the  office.  He  must,  immediately  thereafter,  demand  of  the 
defendant  in  the  action,  delivery  of  all  the  books  and  papers 
in  the  custody,  or  under  the  control,  of  the  defendant,  be- 
longing to  the  office  from  which  the  defendant  has  been  so 
excluded.  If  the  defendant  neglects  or  refuses  to  so  deliver 
the  books  and  papers  demanded,  the  incoming  sheriff  mtist 
proceed  to  compel  their  delivery  in  the  manner  above  de- 
tailed.' 


SECTION  III. 

DISABILITIES   OF  THE  SHERIFF. 

As  Attorney,  etc. — A  sheriff,  under  sheriff,  deputy  sheriff, 
sheriff's  clerk,  constable,  coroner,  crier,  or  attendant  of  a 
court,  shall  not,  during  his  continuance  in  office,  practice  as 
an  attorney  or  counsellor  in  any  court.' 

As  Bail. — A  sheriff,  or  any  other  person  concerned  in  the 
process  of  the  court,  cannot  be  bail  in  an  action,  if  ex- 
cepted to.' 

>  1  R.  S.  (5th  ed.),  417,  §  68;  id.  (6tli  ed.),  435,  §  83;  id.  (7th  ed.),  376,  §  56. 
2  Code  Civ.  Pro.,  §§  1951,  1953. 
'CodeCiv.  Pro.,  §62. 

"  Bailey  ».  Warden,  30  Johns.,  129;  Coster  v.  "Watson,  15  id.,  535;  1  Dual. 
Pr.,  171;  Str.,  890;  Doug.,  466;  3  Eos.  &  Pull.,  150. 
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In  the  Execution  of  Process. — To  allow  an  officer  of  the 
court  to  wield  its  process  in  Ms  own  favor,  and  for  Ms  own 
benefit,  is  contrary  to  well  settled  principles  of  public 
policy.  Hence,  neither  the  sheriff  nor  his  deputy  can  do 
execution  when  the  sheriff  himself  is  a  party,  or  benefic- 
ially interested  ;  that  he  is  only  nominally  a  party,  cannot 
affect  the  question.  And  if  he  owns  the  judgment  upon 
which  the  final  process  issues,  it  is  process  in  his  favor, 
although  he  may  not  be  a  party  to  the  record,  and  his  name 
did  not  appear  in  the  writ.'  The  danger  of  a  perversion  of 
the  process  of  the  court  by  an  interested  offi'cer,  is  greater 
when  the  fact  that  the  officer  charged  with  its  execution  is 
the  party  in  interest,  is  concealed,  than  when  it  is  apparent 
upon  the  face  of  the  process  itself.  But  the  sheriff,  or  any 
one  of  his  deputies,  may  serve  mesne  or  final  process  in  an 
action,  in  which  another  of  his  deputies  is  a  party  or  bene- 
ficially interested  ;  although  such  action  is  for  an  act  done 
by  such  deputy  in^his  office."  No  deputy  can  serve  process 
in  an  action  in  which  he  is  a  party  or  interested."  But 
there  is  no  rule  forbidding  a  deputy  sheriff  to  purchase  a 
judgment,  while  an  execution  thereon  is  in  his  hands  for 
collection,  still  in  force,  but  under  which  no  levy  has  been 
made.  In  such  case  the  sheriff,  or  another  deputy,  may 
proceed  to  collect  the  execution.  A  note  given  to  a  deputy 
sheriff,  by  a  judgment  debtor,  for  the  amount  of  an  execu- 
tion, held  by  the  former  against  the  latter,  after  the  sheriff 
has  been  attached  for  not  returning  it,  and  after  the  deputy 
has  paid  the  judgment,  and  taken  an  assignment  of  it,  is 
not  void  as  being  taken  by  the  deputy  by  color  of  his  office 
and  for  ease  and  favor,  nor  for  want  of  legal  consideration 
fo  uphold  it.' 

Not  to  PurcTiase  at  Execution  Sale. — The  sheriff,  to  whom 
an  execution  is  directed,  or  the  under  sheriff  or  deputy 

'  Carpenter  v.  Stilwell,  11  N.  Y.,  61;  Sherman  o.  Boyce,  15  Johns.,  443; 
Hammatt  v.  Wyman,  9  Mass.,  138;  Stevens  v.  RoTve,  3  Denio,  327;  Mills  ■». 
Young,  33  Wend.,  314;  Stewart  v.  Magness,  3  Cold.  (Tenn.),  310;  Barker  v. 
Eemlck,  43  N.  H.,  235. 

^  Commonwealth  ».  Moore,  19  Pick.  (Mass),  339 ;  Singletarg  v.  Carter,  1  Bailey 
<S.C.),  467;  Wood  v.  Gilson,  17  111.,  218;  but  see  Dane  v.  Gilmore,  51  Me.,  544. 

^  Alb^y  City  Nat.  Bank  «.  Kearney,  9  Hun,  535. 

*  Sternbergh  v.  Provoost,  13  Barb.,  365. 
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sheriff,  holding  an  execntion,  and  conducting  a  sale  of 
property  by  virtue  thereof,  shall  not,  directly,  or  indirectly, 
purchase  any  of  the  property  at  the  sale.  A  purchase  made 
by  him,  or  to  his  use,  is  void. '  This  provision  applies  only  to 
the  sheriff  and  his  deputies.  It  does  not  extend  to  a  jailer  or 
turnkey,  unless  he  is  also  a  deputy.  And  a  deputy  sheriff 
who  is  plaintiff  in,  or  assignee  of  a  judgment,  may  purchase 
under  an  execution  thereon  directed  to  his  principar." 

Not  to  take  Gratuity  or  Reward  for  an  Appointment,  etc. 
— No  sheriff  shall  ask,  receive,  or  agree  to  receive,  any 
gratuity  or  reward,  or  any  promise  thereof,  for  appointing 
another  person  his  deputy,  on  pain,  on  conviction,  of  for- 
feiting his  office. ' 

When  Guilty  of  Misdemeanor. — If  a  sheriff,  or  his 
deputy,  knowingly,  under  pretense  or  color  of  official  au- 
thority, does  any  act  whereby  another  person  is  injured  in 
his  person,  property  or  rights,  he  commits  oppression,  and 
is  guilty  of  a  misdemeanor.^  If  he  asks^  receives,  or  agrees 
to  receive,  a  fee  or  other  compensation  for  his  official  ser- 
vice, either — 1.  In  excess  of  the  fee  or  compensation  allowed 
to  him  by  statute  therefor  ;  or,  2.  Where  no  fee  or  compen- 
sation is  allowed  to  him  by  statute  therefor,  he  commits  extor- 
tion, and  is  also  guilty  of  a  misdemeanor. "  If  he  executes 
any  of  the  functions  of  the  office  of  sheriff,  without  having 
taken  and  duly  filed  the  required  oath  of  office,  or  without 
having  executed  and  duly  filed  the  required  security,  he  is 
guilty  of  a  misdemeanor,  and  also  forfeits  his  right  to  the 
office."  But  as  to  persons  other  than  himself,  his  official 
acts  in  such  case  would  be  valid.'  If  he  asks  or  receives 
any  emolument,  gratuity  or  reward,  or  any  promise  of  any 
emolument,  gratuity  or  reward,  for  omitting  or  deferring 
the  performance  of  any  official  duty,  he  is  guilty  of  a  mis- 
demeanor. °    If  he  receives  or  asks  any  fee  or  compensation 

'  Code  Civ.  Pro.,  §  1387. 

'  Jackson  v.  Collins,  3  Cow.,  89. 

3  Penal  Code,  §  53. 

■"  Penal  Code,  §  556;  §  119,  as  amended  in  1883. 

''Penal  Code,  §557;  §48. 

»  Penal  Code,  §  43. 

'  Penal  Code,  §  43. 

8  Penal  Code,  §  49. 
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for  any  offlcial^  service  wMch  he  has  not  actually  rendered, 
except  in  cases  of  charges  for  prospective  costs,  or  of  fees 
demandable^in  advance,  in  the  cases  allowed  by  law,  he  is 
guilty  of  a  misdemeanor.'  If  he  asks  or  receives  any  fee 
or  compensation  of  any  kind,  for  .any  service  rendered  or 
expense  incurred,  in  procuring  from  the  governor  of  this 
State  a  demand  upon  the  executive  authority  of  a  State  or 
territory  of  the  United  States,  or  of  a  foreign  government, 
for  the  surrender  of,  a  fugitive  from  justice,  or  for  any  ser- 
vice rendered,  or  expense  incurred,  in  procuring  the  surren- 
der of  such  fugitive,  or  of  conveying  him  to  this  State,  or 
,  for  detaining  him  therein,  except  upon  an  employment  by 
the  governor  of  this  State,  he  is  guilty  of  a  misdemeanor.^ 
If  he,  for  any  reward,  consideration  or  gratuity,  paid,  or 
agreed  to  be  paid,  directly  or  indirectly,  grants  to  another 
the  right  or  authority  to  discharge  any  functions  of  his 
office,  or  permits  another  to  make  appointments,  or  perform 
any  of  its  duties,  he  is  guilty  of  a  misdemeanor ;  and,  upon 
conviction,  his  office  is  forfeited,  and  himself  forever  dis- 
qualified from  holding  any  office  whatever  under  this  State.' 
Any  deputation  so  wrongfully  made  is  rendered  void  by  a 
conviction  for  the  offense ;  but  any  official  act  done  by  the 
deputy,  before  the  conviction,  is  unaffected  by  it."  If  a 
sheriff  willfully  exercises  any  of  the  functions  of  his  office, 
after  his  right  to  do  so  has  ceased,  he  is  guilty  of  a  mis- 
demeanor. '  If  he  receives  any  gratuity  or  reward,  or  any 
security,  or  promise  of  one,  to  procure,  assist,  connive  at, 
or  permit  any  prisoner  in  his  custody  to  escape,  whether 
such  escape  is  attempted  or  not ;  or  commits  any  unlawful 
act  tending  to  hinder  justice,  he  is  guilty  of  a  misdemeanor.  ° 
If,  in  violation  of  his  duty,  he  willfully  neglects  or  refuses 
to  receive  a  person  into  his  official  custody,  or  into  a  prison 
under  his  charge,  he  is  guilty  of  a  misdemeanor.'    If,  hav- 

'  Penal  Code,  §  50. 

^  Penal  Code,  §  51;  as  amended  in  1883,  Code  Crim.  Pro,,  §  837. 

3  Penal  Code,  §  54. 

*  Penal  Code,  §  55. 

»  Penal  Code,  §  56. 

«  Penal  Code,  §  115. 

'Penal  Code,  §116. 
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ing  arrested  a  person  upon  a  criminal  ph^rge,  he  willfully 
and  wrongfully  delays  to  take  sucIl  person  before  a  magis- 
trate having  Jurisdiction  to  take  his  examination,  he  is 
guilty  of  a  misdemeanor/  If,  in  executing  a  search  war- 
rant, he  willfully  exceeds  his  authority^  or  exercises  it  with 
unnecessary  severity,  he  is  guilty  of  a  misdemeanor." 

When  Guilty  of  Felony. — A  sheriff  or  his  deputy  or  a 
constable  or  other  ministerial  officer  who,  either :  1.  Muti- 
lates, destroys,  conceals,  erases,  obliterates  or  falsifies  any 
record  or  paper  appertaining  to  his  office ;  or,  2.  Fraudu- 
lently appropriates  to  his  own  use  or  to  the  use  of  another 
person,  or  secretes  with  intent  to  appropriate  to  such  use, 
any  money,  evidence  of  debt  or  other  property  intrusted  to 
hiip  in  virtue  of  his  office,  is  guilty  of  felony."  If,  receiv- 
ing money  on  behalf  of,  or  for  account  of  the  people  of  this 
State,  or  for  any  department  of  the  government  of  this 
State,  or  of 'any  bureau  or  fund  created  by  law,  and  in 
which  the  people  of  this  State  are  directly  or  indirectly  in- 
terested, or  for  or  on  account  of  any  city,  county,  village 
or  town ;  he,  1.  Appropriate  to  his  own  use,  or  to  the  use 
of  any  person  not  entitled  thereto,  without  authority  of 
law,  any  nioney  so  received  by  him  ;  or,  2.  Knowingly  keeps 
false  accounts  or  makes  a  false  entry  or  erasure  in  any  ac- 
count of,  or  relating  to  any  money,  .so  received  by  him;  or, 
3.  Fraudulently  alters,  falsifies,  conceals,  destroys  or  ob- 
literates any  such  account ;  or,  4.  Willfully  omits  or  refuses 
to  pay  over  to  the  people  of  this  State,  or  their  officer  or 
agent  authorized  by  law  to  receive  the  same,  or  to  such  city, 
village,  county,  or  town,  or  the  proper  officer  or  authority 
empowered  to  demand  and  receive  the  same,  any  money 
received  by  him,  as  such  officer  when  it  is  his  duty  imposed 
by  law  to  pay  over,  or  account  for,  the  same,  he  is  guilty  of 
a  felony."  If  he  allows  a  prisoner,  lawfully  in  his  custody, 
in  any  action  or  proceeding,  civil  or  criminal,  or  in  any 
prison  under  his  charge  or  control,  to  escape  or  go  at  large, 

'  Penal  Code,  §  118. 
^  Penal  Code,  §  120. 
3  Penal  Code,  §  114. 
*  Penal  Code,  §  470. 
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except  as  permitted  by  law,  or  connives  at  or  assists  sncli 
escape,  or  omits  an  act  or  duty  whereby  such  escape  is  oc- 
casioned, or  contributed  to,  or  assisted  ;  he  is,  1.  If  he  cor- 
ruptly and  willfully  allows,  connives  at,  or  assists  the 
escape,  guilty  of  a  felony.  2.  In  any  other  case,  guilty 
of  a  misdemeanor.'  '     - 

'  Penal  Code,  8  89. 
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CHAPTER  III. 


OF  THEIR  DUTIES  AS  TO  CRIMINAL  PROCESS,  AND  HEREIN  OF 
BAIL,  CARE  AND  CUSTODY  OF  PRISONERS,  AND  EXECUTION 
OP  CRIMINAL  JUDGMENTS. 


SECTION  I. 

OP  WAKKANTS   OF  ARREST  IN   CRIMINAL   CASES. 

1.    Warrants  on  Information  Before  Magistrates  of  the 
Commission  of  a  Crime. 

Who  may  Issue;  how  Directed. — Officers  having  power 
to  issue  warrants  for  the  arrest  of  persons  charged  with 
crime  are  denominated  magistrates  ;'  and  the  judges  of  the 
Supreme  Court,  or  of  the  Superior  Court  or  Court  of 
Common  Pleas,  recorder,  city  judge  or  judge  of  a  court 
of  general  sessions,  in  the  city  and  county  of  New  York ; 
county  judges,  and  a  judge  of  a  city  court,  have  power  to 
issue  such  warrants,  directed  generally  to  any  peace  officer 
in  the  State."  Any  other  magistrate,  viz. :  special  county 
judges,  justices  of  the  peace,  police  and  other  special 
justices,  appointed  or  elected  in  a  city,  village  or  town,  and 
mayors  and  recorders  of  cities,  other  than  recorder  in  the 
city  and  county  of  New  York,  may  issue  such  warrants, 
directed  generally  to  any  peace  officer  in  the  county  in  which 
it  is  issued.' 

Form  and  Contents  of. — ^The  warrant  need  not  be  in  any 
prescribed  form,  but  may  be  in  substantially  the  form 
prescribed  by  section  151  of  the  Code  of  Criminal  Pro- 
cedure. It  must  be  in  the  name  of  the  people,  and  com- 
mand the  arrest  of  the  defendant ;  and  must  specify  the 

'  Code  Crim.  Pro.,  §  146.  ^  Code  Crim.  Pro.,  §§  147,  156. 

^  Code  Crim.  Pro.,  §  155. 
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name  of  the  defendant,  or  if  unknown  to  the  magistrate 
issuing,  the  defendant  may  be  designated  therein  by  any 
name."  In  case  where  the  name  of  the  defendant  is  un- 
known, the  warrant  must  so  describe  the  person  intended, 
that  the  officer  would  know  whom  to  arrest,  and  the  person 
whose  liberty  was  threatend  might  know  whether  he  was 
bound  to  submit."  An  arrest  of  a  person,  wrongly  named, 
in  the  warrant,  could  not  be  Justified  except  as  stated 
above ;  and  would  subject  the  officer  to  an  action  for  false 
imprisonment ;  if,  however,  the  defendant  was  known  by 
different  names,  and  as  well  by  the  one  in  the  warrant  as 
another,  the  officer  would  be  protected.' 

The  warrant  must  state  an  offense  in  respect  to  which  the 
magistrate  has  authority  to  issue  it,  the  time  of  issuing  it, 
and  the  city,  town  or  village  where  it  is  issued,  and  must 
be  signed  by  the  magistrate  with  his  name  of  office."  It 
should  also  direct  the  defendant  to  be  brought  before  the 
magistrate  issuing  it,  as  no  magistrate  has  power  to  commit 
to  a  subsequent  day  for  examination,  untU  defendant  has 
been  brought  before  him."  A  statement  which  indicates, 
with  reasonable  certainty,  the  crime  sought  to  be  charged, 
is  sufficient.  °  A  warrant  may  be  issued  by  any  magistrate 
for  any  offense,  but  in  the  case  of  the  issuing  of  a  warrant 
by  the  magistrates  authorized  only  to  issue  to  officers  in 
in  the  county,  either  the  offense  must  be  charged  to  have 
been  committed  in  the  same  county  where  the  warrant  is 
issued,  or  the  offender  must  then  be  in  that  county ;'  where 
issued  by  the  other  magistrates  above  named,  either  the 
crime  must  have  been  committed  in  this  State,  or  the 
offender  be  therein.  The  warrant  should  therefore  show 
jurisdiction  in  the  officer  issuing.  Where,  however,  the 
warrant  does  not  on  its  face  show  want  of  jurisdiction,  as 
to  the  person,  and  shows  jurisdiction  of  the  subject  matter, 

>  Code  Crim.  Pro.,  §  152. 

=  MUler  V.  Foley,  38  Barb.,  630. 

2  Griswold  v.  Sedgwick,  1  Wend.,  133';  id.,  6  Cow.,  456;  Gurnsey  v. 
Lovell,  9  Wend.,  819;  Cooter  v.  Bronson,  67  Barb.,  444. 

■>  Code  Crim.  Pro.,  §  153. 

«  Code  Civ.  Pro.,  §  165;  Penal.Code,  §§  118,  556;  Pratt  v.  Hill,  16  Barb., 
303. 

«  Pratt  V.  Bogardus,  49  Barb.,  89;  People  v.  McLeod,  1  Hill,  377. 

■>  Crocker  on  Sheriffs,  pp.  36,  39;  People  v.  Cassells,  5  Hill,  164. 
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and  is  regular  on  its  face,  the  officer  is  protected,  even  if  he 
knew  the  facts  that  might  avoid  it.' 

When  Offense  Committed  in  another  Town  or  City. — 
When  the  warrant  is  issued  by  a  magistrate  residing  out  of 
the  town  or  city  wherein  the  offense  shall  have  been  com- 
mitted, and  such  offense  is  triable  by  a  court  of  special  ses- 
sions, it  shall  authorize  the  officer  executing  the  warrant  to 
carry  the  person  charged  before  any  magistrate,  resident  or 
being  in  the  town  or  city  wherein  such  offense  shall  have 
been  committed,  to  be  there  proceeded  against  as  provided 
in  cases  triable  before  courts  of  special  sessions  ;  but  the 
magistrate  issuing  the  warant,  shall  not,  by  such  author- 
ization, lose  jurisdiction  in  the  premises." 

By  Whom  and  where  Executed. — It  must  be  executed  by 
a  peace  officer,'  which  includes  a  sheriff,  or  his  deputy,  and 
an  under  sheriff ; '  and  a  refusal  or  neglect  to  execute  a 
warrant  lawfully  issued,  is  a  misdemeanor. ' 

If  directed  generally  to  any  peace  officer  in  the  State,  it 
may  be  executed  by  any  of  those  officers  to  whom  it  may 
be  deliverd,  in  any  part  of  the  State."  If  directed  generally 
to  any  peace  officer  in  the  county  in  which  it  is  issuedi,  it 
may  be  executed  in  that  county,  by  any  of  those  officers 
to  whom  it  is  delivered  ;  or  if  the  defendant  be  in  another 
county,  it  may  be  executed  therein,  upon  the  written  di- 
rection of  a  magistrate  of  such  other  county,  indorsed 
upon  the  warrant  signed  by  him,  with  his  name  of  office,  and 
dated  at  the  city,  town  or  village  where  it  is  made,  to  the 
following  effect:  "This  warrant  may  be  executed  in  the 
county  of  Monroe' '  (or  as  the  case  may  be).'  This  indorse- 
ment cannot  be  made,  unless  upon  the  oath  of  a  credible 
witness,  in  writing,  indorsed  on  or  annexed  to  the  warrant, 
proving  the  hand- writing  of  the  magistrate  who  issued  it.  ° 

1  Savacool  «.  Boughton,  5  Wend.,  171;  Webber  «.  Gay,  24  Wend.,  485; 
People  v.  Warren,  5  Hill,  440;  Mangold  v.  Thorpe,  33  N.  J.  L.  (4  Vr.),  134; 
Lavender  v.  Hodgens,  32  Ark.,  763. 

^  Laws  1845,  chap.  180,  as  amended  by  Laws  1847,  chap.  455;  R.  S.  (7th  ed.), 
846. 

'CodeOrim,  Pro.,  §153. 

^  Id.,  §154. 

5  Penal  Code,  §§  154,  117,  122. 

6  Code  Crim.  Pro.,  §  155. 
'  Id.,  §  156. 

'  Id.,  §  157 
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A  warrant  cannot  be  executed  by  a  person  to  whom  it  is  not 
directed  and  delivered.' 

City  and  County  of  New  YorTc. — The  whole  of  the  Hudson 
river  southward  of  the  northern  boundary  of  the  city  of  New 
York,  and  the  whole  of  the  bay  between  Staten  Island  and 
Long  Island,  shall  be  deemed  within  the  jurisdiction  of 
the  city  and  county  of  New  York,  for  all  offenses  cogni- 
zable in  criminal  courts  of  the  city  and  county.  ° 

Arrest  under. — The  warrant  should  be  executed  with- 
out delay,  and  the  officer  to  whom  it  is  delivered 
has  no  right  to  hold  it  for  any  purpose  whatever, 
except  to  find  the  defendant,  and  for  this  purpose 
it  will  continue  in  force  during  the  term  of  office  of 
the  magistrate  issuing  it.'  This  officer,  however,  is  not 
bound  in  every  case,  to  start  on  the  instant  of  receiving  it, 
to  execute  it,*  and  is  responsible  only  for  unreasonable  neg- 
lect. He  would  be  justifiable,  especially  in  case  of  arrest, 
on  charge  of  a  misdemeanor,  in  choosing  an  appropriate 
time  and  place,  if,  in  so  doing,  he  did  not  endanger  the  es- 
cape of  the  defendant,  or  unreasonably  del  ay  the  execution 
of  the  warrant. 

While  certain  persons  are  exempt  from  arrest  under  a 
warrant  in  civil  cases,  no  one  is  exempt  from  arrest  on  a 
warrant  issued  on  information  of  the  commision  of  crime. 
The  officer  must  inform  the  defendant  that  he  acts  under 
the  authority  of  the  warrant,  and  he  must  also  show  the 
warrant,  if  required, '  and  should  notify  the  defendant  of 
his  intention  to  arrest  him  ;  °  he  must  then  arrest  the  defend- 
ant by  taking  him  into  his  custody,  and  this  may  be  done, 
either  by  an  actual  restraint  of  the  person  of  the  defendant,  or 
by  his  submission  to  the  custody  of  the  officer.'  No  manual 
touching  of  the  body,  or  actual  force,  is  necessary  to  consti- 
tute an  arrest,"  but  the  mere  causing  him  to  voluntarily  ap- 

I  Crocker  on  Sheriffs,  39,  §57;  Wales  v.  Clark,  43,  Conn.,  183. 
^  3  R.  S.  (5th  ed.),  1040;  3  R.  S,  {6th  ed.),  1045;  3  R.  S.  (7th  ed.J,  2575. 
8  Barb.  Crim.  Law,  531,  532. 
*  Whitney  v.  Butterfleld,  13  Cal.,  335. 
'Code  Crim.  Pro.,  §173. 

8  Code  Crim.  Pro.,  §174;  Bellows  t;.  Shannon,  2  Hill,  86. 
'  Code  Crim.  Pro.,  §  171. 

8  Gold  ads.  Bissell,  1  Wend.,  215  (see  Huntington  v.  Blaidsell,  2  N.  H.,  818; 
U.  S.  ■».  Benner,  1  Bald.,  239.) 
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pear  before  a  magistrate  is  no  arrest.'  The  defendant  must 
not  be  subjected  to  any  more  restraint  than  is  necessary  for 
his  arrest  and  detention,"  and,  of  course,  the  particular  cir- 
cumstances of  each  case  must  control  as  to  what  force  is 
needed.  If,  after  being  notified  of  the  officer's  intention  to 
arrest  him,  the  defendant  either  flee  or  forcibly  resist,  all 
necessary  means  may  be  used  to  make  the  arrest.  °  Although 
it  seems  to  be  necessary,  in  all  cases  of  arrest  by  warrant, 
that  the  officer  should  first  inform  the  defendant  that  he 
acts  under  authority  of  the  warrant,  and  show  it,  if  required  ; 
and  that  unless  the  defendant  has  notice  that  the  person 
attempting  the  arrest  has  authority,  he  may  lawfully  resist,' 
still,  there  must  necessarily  be  cases  where  too  much  for- 
mality in  complying  with  these  requirements  cannot  be  ob- 
served, and  the  arrest  may  be  simultaneous  with  the  noti- 
fication and  production  of  authority.  As  an  incident  to  the 
right  to  detain  the  defendant  under  a  warrant,  and  to  so  do 
with  safety  to  himself  and  others,  the  officer  may,  in  any 
case,  search  the  defendant,  so  far  as  to  ascertain  if  he  has 
any  deadly  weapons ;  this  right,  however,  is  necessarily 
governed  by  the  circumstances  of  each  case,  such  as  the 
known  character  of  the  defendant,  the  nature  of  the  crime 
charged,  his  conduct,  etc.,  and  must  not  be  exercised  with- 
out any  fact  or  circumstance  to  justify  it ;  especially  where 
the  arrest  is  not  on  a  charge  of  felony.  °  In  short,  an  officer, 
in  all  his  conduct  cowards  a  defendant  under  a  warrant,  be- 
fore conviction,  must  beai*  in  mind  that  the  defendant  is  not 
a  convict,  but  only  charged  with  a"  crime,  and  that  his  only 
power  and  duty  is  to  produce  the  defendant  before  a  magis- 
trate, and  in  so  doing  to  do  only  what  is  actually  necessary. 
The  officer  may  require  the  aid  of  any  person  in  the  execu- 
tion of  the  warrant,"  and  a  willful  neglect  or  refusal  to  so 
aid  is  a  misdemeanor, '  as  is  also  the  resisting,  delaying  or 
obstructing  of  an  officer  in  the  execution  of  a  warrant,  by 

1  Crocker  on  Sheriffs,  43,  §  66. 

2  Code  Crim.  Pro.,  §§  10,  173. 

3  Code  Crim.  Pro.,  §  174;  Conraddy  v.  People,  5  Park.,  334. 
*  State  V.  Belk,  76  N.  C,  10;  Williams  v.  State,  44  Ala.,  4. 

'  Classon  v.  Morrison,  47  (N.  H.),  483. 
8  Code  Crim.  Pro.  §  169. 
■■  Penal  Code,  §  131. 


Akeest  in  Criminal  Cases.  99 

force  or  violence,  or  an  attempt  so  to  do  by  threats.'  "When 
a  sheriff  or  other  public  officer,  authorized  to  execute  pro- 
cess, has  reason  to  apprehend  that  resistance  is  about  to  be 
made  to  the  execution  of  the  process,  he  may  command  as 
many  male  inhabitants  of  his  county  as  he  thinks  proper, 
and  any  military  company  or  companies  in  the  county, 
armed  and  equipped,  to  assist  him  in  overcoming  the  resist- 
ance, and  if  necessary  in  seizing,  arresting  and  confining  the 
resisters  and  their  aiders  and  abettors,  to  be  punished  ac- 
cording to  law.'  The  officer  must  certify  to  the  court,  from 
which  the  process  issued,  the  names  of  the  resisters  and 
their  aiders  and  abettors,  to  the  end  that  they  may  be  pro- 
ceeded against  for  contempt."  Every  person  commanded  by 
a  public  officer  to  assist  in  the  execution  of  process  as  above 
provided,  is  guilty  of  a  misdemeanor  for  refusal  or  neglect 
to  obey  without  lawful  cause."  In  cases  where  the  power 
of  the  county  is  not  sufficient  to  enable  the  sherifE  to  exe- 
cute process  delivered  to  him,  and  such  fact  appear  to  the 
governor,  he  must,  on  the  sheriff's  application,  order  such 
a  military  force  from  any  other  county,  or  counties,  as  is 
necessary.'  When  persons  to  the  number  of  five  or  more, 
armed  with  dangerous  weapons,  or  to  the  number  of  ten  or 
more,  whether  armed  or  not,  are  assembled  for  the  purpose 
of  resisting  the  execution  of  a  lawful  process,  such  resisters 
may  be  treated  as  rioters,  and  dealt  with  as  set  forth  in  an- 
other chapter.  ° 

If  the  crime  charged  in  the  warrant  be  a  felony,  the  arrest 
may  be  made  on  any  day,  or  night,  or  at  any  time  of  day, 
or  night;  but  if  it  be  a  misdemeanor,  unless  by  direction  of 
the  magistrate  indorsed  upon  the  warrant,  the  arrest  cannot 
be  made  on  Sunday,  or  at  night. ' 

In  the  execution  of  a  warrant,  after  notice  of  his  authority 
and  purpose,  if  refused  admittance,  the  officfer  may  break 
open  an  outer  or  inner  door,  or  window  of  any  building;  ° 

>  Id.,  §§  46,  47,  124.  " 

^  Code  Crim.  Pro.,  §  103;  See  Laws  1878,  chap.  275;  Laws  1845,  chap.  69. 

2  Code  Crim.  Pro.,  §  103. 

*  Code  Crim.  Pro.,  §  104. 

"  Code  Crim.  Pro.,  §  105;  Coyle  v.  Horton,  10  John,,  85. 

*  See  chap.  2  ante. 
'Code  Crim.  Pro.,  §170. 
«  Code  Crim.  Pro.,  §  175. 
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and  he  may  also  break  open  sucli  door  or  window,  for  tlie 
purpose  of  liberating  a  person,  who,  having  entered  for  the 
purpose  of  making  an  arrest,  is  detained  therein,  or  when 
necessary  for  his  own  liberation. ' 

Disposition  of  Defendant. — The  defendant  must,  in  all 
cases,  be  taken  before  the  magistrate  without  unnecessary 
delay,'  and  cannot  be  committed  untU  brought  before  him;  * 
and  an  officer  wilf uUy  and  wrongfully  delaying  to  take  him 
before  a  magistrate,  having  jurisdiction  to  take  his  exami- 
nation, is  guilty  of  a  misdemeanor."  If  the  crime  charged 
be  a  felony,  the  defendant  must  be  taken  before  the  magis- 
trate who  issued  the  warrant,  or  if  that  magistrate  be  absent, 
or  unable  to  act,  before  the  nearest  or  most  accessible  magis- 
trate in  the  same  county;  and  at  the  same  time  the  officer 
must  deliver  to  the  magistrate  the  warrant,  with  his  return 
indorsed  and  subscribed  by  him. '  If  the  crime  charged  be 
a  misdemeanor,  and  the  defendant  be  arrested  in  another 
county,  the  officer  must,  upon  being  required  by  the  defend- 
ant, take  him  before  a  magistrate  in  that  county,  who  must 
admit  him  to  bail,  for  his  appearance  before  the  magistrate 
named  in  the  warrant. "  On  taking  bail  the  magistrate  must 
certify  that  fact  on  the  warrant,  and  deliver  the  warrant,  and 
undertaking  of  bail,  to  the  officer  having  charge  of  the  de- 
fendant; the  officer  must  then  discharge  the  defendant  from 
arrest,  and,  without  delay,  deliver  the  warrant  and  under- 
taking to  the  magistrate  before  whom  the  defendant  is  re- 
quired to  appear; '  but,  if  on  being  admitted  to  baU  the  de- 
fendant fail  to  give  bail  forthwith,  the  officer  must  take  him 
before  the  magistrate  who  issued  the  warrant,  or  in  case  of 
that  magistrate's  absence,  or  inability  to  act,  before  the 
nearest  or  most  accessible  magistrate  in  the  same  county. " 
In  all  cases  where  an  officer  takes  a  defendant  before  a  magis- 
trate in  the  same  county,  other  than  the  one  who  issued  the 

>  Code  Crim.  Pro.,  §  176;  State  ».  ^mith,  1  N.  H.,  346;  State  v.  Shaw,  1  Root 
(Conn.),  184. 

2  Code  Crim.  Pro.,  §  165. 

3  Pratt  V.  Hill,  16  Barb.,  303. 

4  Penal  Code,  §§  118,  556. 

5  Code  Crim.  Pro.,  §§  158,  164. 
"Code  Crim.  Pro.,  §  159. 

'  Code  Crim.  Pro.,  §160. 
8  Code  Crim.  Pro.,  §  161,  -- 
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■vvarraat,  the  absence  or  inability  of  the  magistrate  issuing  the 
warrant,  should  be  certified  by  the  officer  on  tlie  warrant/  un- 
less the  warrant  in  the  cases  before  nientioned,  authorize  the 
officer  to  carry  the  defendant  before  another  magistrate. 
When  a  defendant  is  brought  before  a  magistrate  for  examina- 
tion, a  peace  officer  must,  when  required  by  such  magistrate, 
take  a  message'  from  the  defendant  to  such  counsel  in  the 
town  or  city  as  the  defendant  may  name,  without  delay,  and 
without  fee,"  in  case  the  defendant  desires  counsel  upon  the 
examination.  The  examination  must  be  completed  at  one 
session,  unless  the  magistrate,  for  good  cause  shown,  ad- 
journ it.  The  adjournment  cannot  be  for  more  than  two 
days  at  each  time  unless  by  consent,  or  on  motion  of  the 
defendant  f  and,  in  case  of  an  adjournment,  the  magistrate 
must  commit  the  defendant  for  examination,  or  discharge 
him  from  custody,  upon  his  giving  bail  to  appear  during 
the  examination,  or  upon  the  deposit  of  money  as  provided 
by  section  586  of  the  Code  of  Criminal  Procedure."  Such 
commitment  is  made  by  indorsement,  signed  by  the  magis- 
trate, on  the  warrant  itself,  to  the  following  effect:  "The 
within  named  A.  B.,  having  been  brought  before  me  under 
this  warrant,  is  committed  for  examination,  to  the  sheriff 
of  the  county  of  "  (or,  in  the  city  and  county  of  New 

York,  "to  the  keeper  of  the  city  prison  of  the  city  of  New 
York").= 

Until  the  defendant  has  been  let  to  bail  by  the  magistrate, 
or  discharged  or  committed  after  examination,  where  the 
examination  is  completed  at  one  session,  or  committed  for 
examination  as  above  provided,  he  is  in  the  custody  of  the 
officer  arresting  him ;  and  such  officer  has  a  right  to  be 
present  at  the  examination."  If  the  magistrate,  before 
whom  the  defendant  is  brought,  has  not  authority  to  admit 
to  bail,  after  examination  or  on  a  waiver  of  examination,  in 
a  case  where  bail  is  allowed,  the  officer  should  still  retain 
the  custody  of  the  prisoner  until  he  has  been  let  to  bail  by 

'  The  People  v.  Tuttle,  17  "Wend.,  211. 

'  Code.  Crim.  Pro.,  §  189;  People  v.  Restell,  3  Hill,  389. 

'  Code  Crim.  Pro.,  §  191. 

■>  Code  Crim.  Pro  ,  §  193. 

»  Code  Crim.  Pro.,  193. 

*  Code  Crim.  Pro.,  §  165. 
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a  magistrate  hais^ing  authority,  or  committed.  The  defend- 
ant may,  where  the  offense  is  bailable  give  bail  at  any  hour 
of  the  day  or  night ;  and,  in  each  of  the  cities  of  Kew  York 
or  Brooklyn,  a  police  justice,  to  be  designated,  from  time 
to  time,  by  the  mayors  of  those  cities  respectively,  must  be 
in  attendance  at  the  police  headquarters  of  the  city,  from 
four  o'  clock  in  the  afternoon  of  each  day  to  ten  o'  clock  the 
next  morning,  to  take  bail  in  proper  cases  if  bail  be  offered.' 
The  subject  of  bail  and  commitments  will  be  treated  of  in 
their  appropriate  places.  The  officer  should  be  careful  not 
to  let  the  defendant  out  of  his  custody  where  bail  is  given, 
unless  it  be  a  case  in  which  he  be  entitled  to  bail,  and  the 
magistrate  letting  to  bail  has  authority,  otherwise  he  may 
be  guilty  of  an  escape." 

Retaking — Escape. — If  a  person  arrested  escape  or  be 
rescued,  the  person  from  whose  custody  he  escapes,  or  was 
rescued,  may  immediately  pursue  and  retake  him,  at  any 
time,  and  in  any  place  in  the  State  ; '  and,  to  retake  such 
escaped  or  rescued  person,  shall  have  the  same  power  to 
call  on  any  citizen  for  aid,*  and  to  break  open  outer  or  inner 
doors,  as  in  case  of  the  original  arrest ; '  and  a  refusal  or 
neglect  to  render  aid,  in  retaking,  is  an  offense. "  A  person 
who  aids,  or  assists  in  the  escape,  or  in  an  attempt  to  es- 
cape, of  a  prisoner  in  the  lawful  custody  of  a  sheriff,  or 
other  ofiicer,  is  guilty  of  a  misdemeanor,  if  the  prisoner  is 
held  under  arrest,  commitment,  or  conviction  for  a  misde- 
meanor, or  upon  a  charge  thereof ;  and  of  a  felony,  if  the 
prisoner  is  held  under  an  arrest,  commitment  or  conviction 
for  a  felony,  or  upon  a  charge  thereof ; '  and  a  person  who 
knowingly  or  willfully  conceals  or  harbors,  for  the  pui-pose 
of  concealment,  a  person  who  has  escaped,  or  is  escaping 
from  custody,  is  guilty  of  a  felony  if  the  prisoner  is  held 
upon  a  charge  or  conviction  of  felony,  and  of  a  misde- 
meanor, if  the  person  is  held  upon  a  charge  or  conviction 

'  Code  Crim.  Pro.,  §  208. 

">  Clark  D.  Cleveland,  6  Hill,  344. 

3  Code  Crim.  Pro.,  §  186. 

"  Code  Crim.  Pro.,  §  163. 

5  Code  Crim.  Pro.,  §  187. 

«  Code  Crim.  Pro.,  §  163.  -"*'■' 

'  Penal  Code,  §  88;  People  ®.  Tompkins,  9  Johns.,  70. 
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of  misdemeanor.'  The  subject  of  escapes  by  negligence  or 
miscond.net  of  the  officer,  and  their  liabilities  therefor,  is 
more  properly  spoken  of  in  another  place.''  The  distinction 
between  'ooluntary  and  negligent  escapes,  does  not  extend 
to  criminal  matter ;  and  an  officer  may  retake  a  prisoner 
whether  he  has  permitted  him  to  go  at  large  improperly,  or 
he  has  escaped  without  his  knowledge  or  consent.'  Where 
the  defendant  is  improperly  discharged  on  bail,  as  before 
stated,  he  should  be  retaken,  as  if  no  bail  had  been  given. 

Return  on. — The  officer  executing  the  warrant,  should 
make  return  of  his  doings  thereunder,  which  may  be  in- 
dorsed upon  the  warrant  itself,  or  annexed  to  and  properly 
referring  to  it,  and  is  properly  in  the  form  of  a  certificate ;  it 
is  not  required,  however,  to  be  in  any  particular  form,  but 
must  show  what  has  been  done  under  it,  and  be  signed  by 
the  officer  making  the  return.  Where  the  warrant  is  exe- 
cuted by  a  deputy  or  under  sheriff  the  sheriff  may  make  the 
return,"  and  where  the  deputy  or  under  sheriff  make  such 
return,  it  must  be  made  in  the  name  of  the  sheriff :  if  made 
in  the  name  of  the  deputy  or  under  sheriff,  it  is  void. ' 

After  making  his  return  on  the  warrant,  the  officer  should 
deliver  it  to  the  magistrate  before  whom  the  defendant  is 
required  to  appear,  unless  such  magistrate  is  absent  or 
unable  to  act,  and  the  defendant  is  taken  before  another 
magistrate  in  the  same  county,  in  which  case  the  warrant 
with  the  return  thereto,  together  with  an  additional  return 
of  the  fact  of  the  absence  or  inability  of  the  magistrate 
issuing  the  warrant,  must  be  delivered  to  such  other  magis- 
trate, and  where  the  defendant  is  let  to  bail,  in  a  county, 
other  than  that  in  which  the  warrant  is  retiirnable,  the  war- 
rant, with  the  return  thereto,  and  the  undertaking  given, 
must  be  delivered  to  the  magistrate  before  whom  the  de- 
fendant is  required  to  appear." 

1  Penal  Code,  §  91. 

*  See  chap.  6,  section  2,  post. 

3  Clark  V.  Cleaveland,  6  Hill,  344. 

*  Crocker  on  Sheriffs,  26,  §  39. 

•     '  Simonds  v.  Catlin,  2  Cai.,  61;  Ditch  v.  Edwards,  Exr.,  1   Scan.  (111.),  127; 
Rowley  v.  Howard,  23  Cal.,  401;  State  «.  Johnson,  1  Hay  (N.  C),  293';  (as  to 
Texas,  see  Miller  v.  Alexander,   13  Tex.,  496;  as  to  Mich.,  see  Collender  v. 
Olcott,  1  Mich.,  344;  as  to  Vermont,  see  Eastman  v.  Curtis,  4  Vt.,  616  ) 
«  Code  Crim.  Pro.,  §§  106,  164;  The  people  «•  Tuttle,  17  Wend.,  311. 
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2.  Bench  Warrants. 

A  bencli  warrant,  as  is  indicated  lt)y  its  name,  is  a  warrant 
issuing  out  of  a  court,  and  not  by  a  magistrate.  The  cases 
in  which  such  warrants  issue,  by  whom  issued  and  how  ex- 
ecuted, are  as  follows,  viz : 

After  Indictment,  for  Arraignmeitt. — After  indictment, 
the  defendant  must  be  arraigned,  either  before  the  court  in 
which  it  is  found,  or  the  court  to  which  it  is  sent  or  re- 
moved,' and,  if  it  be  an  indictment  for  a  felony,  the  defend- 
ant must  be  personally  present;  if  for  a  misdemeanor, 
he  may  appear  on  arraignment  by  counsel."  If  the  defend- 
ant is  in  custody  he  may  be  brought  before  the  court  for 
arraignment,  by  the  direction  of  the  court,  to  the  officer  in 
whose  custody  he  is  ; '  but,  where  he  has  been  discharged 
on  bail,  or  has  deposited  money  instead  thereof,  and  fails  to 
appear  for  arraignment,  or  is  for  any  cause  absent  when 
his  personal  appearance  is  necessary,  the  court  may  direct 
the  clerk  to  issue  a  bench  warrant  for  his  arrest ;  *  and,  after 
such  order  has  been  made,  the  clerk  may,  at  any  time,  on 
the  application  of  the  district  attorney,  whether  the  court 
be  sitting  or  not,  issue  a  bench  warrant  to  one  or  more 
counties,  and  a  bench  warrant  may  be  issued  by  the  district 
attorney  for  the  arrest  of  any  defendant  after  indictment, 
at  any  timie  after  the  same  is  found. ' 

The  warrant,  whether  issued  by  the  clerk  or  the  district 
attorney,  if  the  offense  charged  in  the  indictment  be  a  felony, 
must  be  in  substantially  the  form  prescribed  by  the  Code  of 
Criminal  Procedure,  to  wit : 

"  County  of  Albany  [or  as  the  case  may  be]. 
"  In  the  name  of  the  people  of  the  State  of  JSTew  York : 
To  any  peace  officer  in  this  State.     An  indictment  having 
been  found  on  the  day  of  18     ,  in  the 

court  of  sessions  of  the  county  of  Albany  [or  as 
[sealJ.   the  case  may  be],  charging  C.  D.  with  the  crime  of 
[designating  it  generally]. 
"  You  are  therefore  commanded,  forthwith,  to  arrest  the 
above  named  C.  D.,  and  bring  him  before  that  court  (or  if 

1  Code  Crim.  Pro  ,  §  296.  *  Id  ,  §  299. 

'  Id.,  §  297.  5  Code  Crim.  Pro.  §  300. 

2  Id.,  §  298. 
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the  indictment  has  been  sent  or  returned  to  another  court), 
before  the  court  of  Oyer  and  Terminer  of  tJiat  county  (or 
as  the  case  may  be),  to  answer  the  indictment;  or  if  the  court 
have  adjourned  for  the  term,  that  you  deliver  him  into  the 
custody  of  the  sheriff  of  the  county  of  Albany  (or  as  the 
case  may  be,  or -in  the  city  and  county  of  New  York,  "  to  the 
keeper  of  the  city  prison  of  the  city  of  New  York"). 

"  City  (or  town)  of  ,  the      .      day  of  ,18        , 

by  order  of  the  court." 

E.  F.,  Clerk. 

Or  G.  W.,  district  attorney  of  the  county  of 


■5 


If  the  indictment  be  for  a  misdemeanor,  the  warrant  must 
be  in  a  similar  form,  adding  to  the  body  thereof,  a  direction 
to  the  following  effect :  "  or  if  he  require  it,  that  you  take 
him.  before  any  magistrate  in  that  county,  or  in  the  county 
in  which  you  arrest  him,  that  he  may  give  bail  to  answer  the 
indictment."  "  If  the  crime  charged  in  the  indictment  be 
bailable,  the  court,  upon  directing  the  bench  warrant  to  issue, 
may  fix  the  amount  of  the  bail ;  and  in  such  case  an  indorse- 
ment must  be  made  .on  the  warrant,  and  signed  by  the  clerk, 
to  the  following  effect :  ' '  The  defendant  is  to  be  admitted 
to  bail  in  the  sum  of  doUars."  " 

This  warrant  is  served  in  the  same  manner  as  a  warrant  of 
arrest  issued  by  a  magistrate,  except  that  when  the  defend- 
ant is  arrested  in  another  county,  no  indorsement  by  a  magis- 
trate ia  that  county  is  needed  ;  *  and  where  ia  case  of  mis- 
demeanor the  defendant  is,  at  his  request,  brought  before  a 
magistrate  of  another  county,  for  the  purpose  of  giving  bail, 
the  same  proceedings  must  be  had  thereon  as  in  case  of  war- 
rants of  arrest  issued  by  magistrates. ' 

If  the  defendant  has  given  bail  for  his  appearance,  before 
the  indictment,  the  court,  to  which  the  indictment  is  pre- 
sented, or  sent  or  removed  for  trial,  may  order  the  defendant 
to  b^e  committed  either  without  baU,  or  unless  he  give  bail 
in  an  increased  amount,  to  be  specified  in  the  order,"  and  if 
the  defendant  is  present  he  must  be  committed  accordingly, 

'  Code  Crim.  Pro.,  §§  300,  301.  *  Code  Crim.  Pro.,  §  304. 

«  Code  Crim.  Pre,  §  302.  =  Code  Crim.  Pro.,  §  305. 

«  Code  Crim.  Pro.,  §  303.  «  Code  Crim.  Pro.,  §  306. 
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if  not  present  a  bencli  warrant  must  be  issued,  and  proceeded 
upon  as  above.' 

A  bench,  warrant,  after  indictment  to  bring  the  defendant 
up  for  arraignment,  is  executed  by  obeying  the  commands  . 
of  the  warrant;  the  officer  is  commanded  in  all  cases  to  bring 
the  defendant  before  the  court  where  the  indictment  is  triable, 
unless,  in  case  of  a  misdemeanor,  he  gives  bail,  and  unless 
the  court  has  adjourned  for  the  term,  in  which  last  case,  the 
defendant  must  be  delivered  into  custody  as  the  warrant 
commands  ;  the  duty  of  the  officer  under  the  warrant  then 
ceases  ;  the  defendant  is  then  either  kept  in  custody  or  let 
to  bail,  and  the  duties  of  sheriff  and  his  officers  in  this  re- 
gard win  be  found  in  another  place.' 

After  Verdict^— for  Judgment — After  a  verdict  of  guilty,  or 
where  the  defendant  has  pleaded  guilty  to  the  indictment, 
the  court  appoints  a  time  for  pronouncing  judgment,  when 
the  defendant,  in  case  of  a  conviction  for  a  felony,  must  be 
personally  present ;  in  case  of  a  misdemeanor,  judgment  may 
be  pronounced  in  his  absence."  If  he  is  not  in  custody  (if  he 
be  in  custody,  he  is  brought  before  the  court  for  judgment, 
by  its  direction),  and  does  not  appear  for  judgment,  where 
such  personal  appearance  is  necessary,  the  court  may  direct 
the  clerk  to  issue  a  bench  warrant  for  his  arrest,'  a,nd  the 
clerk,  on  the  application  of  the  district  attorney,  may,  at 
any  time  after  the  order,  issue  a  bench  warrant  into  one  or 
more  counties,  whether  the  court  be  sitting  or  not*  The 
warrant  must  be  substantially  in  the  same  form  as  in  case 
of  bench  warrants,  after  indictment,  for  arraignment,'  ex- 
cept, of  course,  that  instead  of  reciting  that  an  indictment 
has  been  found,  etc.,  it  must  recite,  after  its  direction  "to 
any  sheriff,"  etc.,  that  "A.  B.,  having  been  duly  convicted 
in  the  court  of  sessions  of  the  county  of  Albany  (or  as  the 
case  may  be),  of  the  crime  of  (designating  it  genera,lly)," 
and  instead  of  commanding  him  to  be  bTought  ' '  before  the 
court,"  etc.,  "to  answer  the  indictment,"  it  must  command 
the  officer  "forthwith  to  arrest  the  above  named  A.  B.  and 
bring  him  before  that  court  for  judgment."  " 

1  Code  Crim.  Pro.,  §  307.  *  Code  Crim.  Pro.,  §  476. 

•  2  Code  Crim.  Pro.,  §  473.  =  See  anU. 

3  Code  Crim.  Pro.,  §  475.  «  Code  Crim.  Pro.,  §  477. 


Aeeest  in  Ceiminal  Cases.  107 

This  warrant  is  also  served  tlie  same  as  warrants  issued 
by  magistrates,  but,  when  served  in  another  county,  need 
not  be  indorsed  by  a  magistrate  there.'  The  oflBlcer  executing 
it  must  obey  its  commands  by  either  bringing  the  defendant 
before  the  court  out  of  which  it  issued,  for  judgment,  or 
committing  him  as  therein  directed. 

For  Recommitment.— In  cases  where  a  defendant  has 
given  bail,  or  deposited  money  instead  thereof,  the  court  to 
which  the  committing  magistrate  returns  the  deposition  and 
statement,  or,  in  which  an  indictment  or  an  appeal  is  pend- 
ing, or  to  which  a  judgment  on  appeal  has  been  remitted  to 
be  carried  into  effect,  may,  by  an  order  entered  upon  its 
minutes,  or,  if  the  court  be  not  in  session,  any  judge  thereof, 
may  direct  the  arrest  of  the  defendant,  and  his  commitment 
to  the  officer  to  whose  custody  he  was  committed  at  the 
time  he  was  admitted  to  bail,  and  his  detention  until  legally 
discharged,  in  the  following  cases^ 

1.  When  he  has,  by  failure  to  appear,  incurred  a  forfeit- 
ure of  his  bail,  or  money  deposited  instead  thereof. 

2.  When  it  satisfactorily  appears  that  his  bail,  or  either 
of  them,  are  dead,  or  insufficient,  or  have  removed  from  the 
State. 

3.  Upon  an  indictment  being  found,  and  the  offense 
charged  is  either  not  bailable,  or  an  increased  amount  of 
bail  is  required.'  This  order  must  recite, '  generally,  the 
facts  upon  which  it  is  founded,  and  direct  that  the  defend- 
ant be  arrested  by  any  sheriff,  constable,  marshal  or  police- 
man in  this  State,  and  committed  to  the  officer  to  whose 
custody  he  was  committed  at  the  time  he  was  admitted  to 
bail,  to  be  detained  until  legally  discharged. '  The  warrant 
in  those  cases  consists  of  a  certified  copy  of  such  order,*  and 
although  not  denominated  a  warrant  in  the  Code,  is  so  akin 
to  a  bench  warrant,  that  it  is  spoken  of  here  for  convenience, 
and  because  it  is  the  most  appropriate  place.  The  defend- 
ant may  be  arrested  on  such  certified  copy  of  the  order,  in 
any  county,  in  the  same  manner  as  upon  a  warrant  of  arrest 
issued  by  a  magistrate,  except  that  when  arrested  in  another 

'  Code  Crim.  Pro.,  §  478.  »  Code  Crim.  Pro.,  §  600.' 

'  Code  Crim.  Pro.,  §§  599,  306.         *  Id,,  §  601. 
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county,  no  indorsement  is  necessary.'  Where  the  order  re- 
cites, as  the  ground  upon  wl|[ch  it  is  made,  the  defendant' s 
failure  to  appear  for  Judgment,  the  defendant  must  be  com- 
mitted as  the  order  directs  ; '  but  where  the  order  is  made 
for  any  other  cause,  and  the  crime  be  bailable,  the  court 
may  direct,  in  the  order,  that  the  defendant  be  admitted  to 
bail,'  in  a  sum  which  the  court  may  fix,  and  must  specify  in 
the  order ;  °  and  in  such  case  the  bail  may  be  taken  either 
by  a  magistrate  designated  by  the  court,  or  by  any  magis- 
trate in  the  county  when  the  charge  is  a  misdemeanor,  or  a 
felony  punishable  with  imprisonment  not  exceeding  five 
years ;  and  in  case  of  any  other  charge  by  a  judge  of  the 
Supreme  Court,  or  any  judge  authorized  to  preside  in  a 
court  having  jurisdiction  to  try  indictments,  or  by  the  court 
to  which  the  depositions  and  statement  of  the  committing 
magistrate  have  been  sent,  if  the  case  be  triable  therein ;  or, 
if  not,  by  the  court  to  which,  after  indictment,  it  may  be 
sent  or  removed  for  trial.'' 

3.  Coroner's  Warrants. 

In  case  where  a  coroner' s  jury,  summoned  to  inquire  into 
the  cause  of  the  death  or  wounding  of  a  person  killed  or 
dangerously  wounded,  find  that  such  person  was  killed  or 
wounded  by  another,  under  circumstances  not  excusable 
or  justifiable  by  law,  or  that  his  death  was  occasioned  by 
the  act  of  another,  by  criminal  means,  and  the  party  com- 
mitting the  act  be  ascertained  by  the  incLuisition,  and  be  not 
in  custody,  the  coroner  must  issue  a  warrant,  signed  by  htm, 
with  his  name  of  .oflB.ce,  into  one  or  more  counties,  as  may 
be  necessary,  for  the  arrest  of  the  person  charged.'  This 
warrant  must  be  in  substantially  the  f ollo-wing  form : 

"  County  of  Albany  (or  as  the  case  may  be). 

' '  In  the  name  of  the  people  of  the  State  of  New  York, 
to  any  peace  ofllcer  in  this  State : 

'  'An  inquisition  having  been  this  day  found  by  a  coroner's 
jury,  before  me,  stating  that  A.  B.  lias  come  to  Ms  death  hy 

'  Code  Crim.  Pro.,  §  601.  *  Code  Crim.  Pro.,  §§  557,  558,  604. 

s  Code  Crim.  Pro.,  §  602.  =  Code  Crim.  Pro  ,  §  780. 

2  Code  Crim.  Pro.,  8  603.  / 
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the  act  of  C.  D.  by  criminal  means  (or  as  tHe  case  may  be, 
as  found  by  the  inquisition) ; 

"You  are,  therefore,  commanded  forthwith  to  arrest  the 
above  named  CD.,  and  take  him  before  the  nearest  and 
most  accessible  magistrate  in  this  county. 

' '  Dated  at  the  city  of  Albany  (or  as  the  case  may  be), 
the  day  of  ,  18    . 

"E.  P., 
"Coroner  of  the  county  of  Albany ^^ 

(or  as  the  case  may  be).' 

This  warrant  may  be  executed  in  any  county,  and  needs  no 
indorsement  when  the  arrest  is  made  in  another  county  than 
where  issued.  Its  execution  is  the  same  in  all  respects  as 
in  case  of  warrants  issued  by  magistrates  on  information," 
and  the  defendant,  on  arrest,  must  be  brought  before  the 
nearest  and  most  accessible  magistrate  in  the  county  where 
the  warrant  is  issued,  for  examination,  pursuant  to  the 
commands  of  the  warrant.'  Under  the  Revised  Statutes, 
the  defendant  was  brought  before  the  coroner,  and  the  ex- 
amination was  held  before  him,  but  it  will  be  noticed,  that, 
under  the  code,  the  examination  is  before  a  magistrate. 

4.  Fugitives  from  Justice. 
From  Another  State  or  Territory. — It  is  provided  by  the 
constitution  of  the  United  States,  that  a  person  charged  in 
any  State,  with  treason,  felony  or  other  crime,  who  shall 
flee  from  justice,  and  be  found  in  another  State,  shall,  on 
demand  of  the  executive  authority  of  the  State,  from 
which  he  fled,  be  delivered  up,  to  be  removed  to  the  State 
having  jurisdiction  of  the  crime."  And  Congress  has  en- 
acted, that  whenever  the  executive  authority  of  any 
State  or  territory  demands  any  person  as  a  fugitive  from 
justice,  of  the  executive  authority  of  any  State  or  territory 
to  which  such  person  has  fled,  and  produces  a  copy  of  aa 
indictment  found,  or  an  afiidavit  made  before  a  magistrate 
of  any  State  or  territory,  charging  the  person  demanded 

.  1  Code  Crim.  Pro.,  §  781. 
'  Id.,  §  782. 

3  Code  Crim.  Pro.,  §  781. 
*  Cons.  U.  S.,  art.  4,  §  3,  subd.,  3. 


110  Of  Sheriffs. 

with  having  committed  treason,  felony  or  other  crime,  cer- 
tified as  authentic  by  the  governor  or  chief  magistrate  of  the 
State  or  territory  from  whence  the  person  so  charged  has 
fled,  it  shall  be  the  duty  of  the  executive  authority  of  the 
State  or  territory  to  which  such  person  has  fled,  to  cause 
him  to  be  arrested  and  secured,  and  to  cause  notice  of  the 
arrest  to  be  given  to  the  executive  authority  making  such 
demand,  or  to  the  agent  of  such  authority  appointed  to  re- 
ceive the  fugitive,  and  to  cause  the  fugitive  to  be  delivered 
to  such  agent  when  he  shall  appear.  If  no  such  agent  ap- 
pears within  six  months  from  the  time  of  the  arrest,  the 
prisoner  may  be  discharged.' 

The  Code  of  Criminal  Procedure  also  provides  that  the 
governor  of  this  State  must,  on  demand  from  the  executive 
authority  of  the  State  or  territory  from  which  he  fled,  de- 
liver up  a  person  charged  in  any  other  State  or  territory  of 
the  United  States,  with  treason,  felony  or  other  crime,  who 
shall  flee  from  justice,  and  be  found  in  this  State,  to  be  re*- 
moved  .to  the  State  or  territory  having  jurisdiction  of  the 
crime."  And  also  that  a  magistrate  may  issue  a  warrant, 
for  the  apprehension  of  a  person  so  charged,  who  shall  flee 
from  justice,  and  be  found  within,  this  State.'  The  pro- 
ceedings for  the  arrest  and  commitment  by  a  magistrate  are 
in  all  respects  similar  to  those  for  the  arrest  and  commit- 
ment of  a  person  charged  with  the  commission  of  a  public 
offense  in  this  State,  except,  that  an  exemplified  copy  of  an 
indictment  found,  or  other  judicial  proceeding  had  against 
him,  in  the  State  or  territory  where  he  is  charged  to  have 
committed  the  ofiense,  is  received  as  evidence  before  the 
magistrate.'' 

The  arrest  on  a  magistrate's  Warrant  may  be  made  before 
any  demand  or  requisition  has  been  made  for  the  surrender 
of  the  fugitive.  Upon  the  arrest  on  a  magistrate's  warrant, 
if  it  appear  on  examination  that  the  person  charged  has 
committed  the  crime  alleged,  the  magistrate  must  commit 
him  to  the  proper  custody  ia  his  county,  for  such  time,  to 
be  specified  in  the  commitment  as  he;  deems  reasonable,  to 

'  U.  S.  Eev.  Statutes,  title  66,  §  5378. 

2  Code  Crim.  Pro.,  §  827. 

3  Id.,  §  838. 

*  Code  Crim.  Pro.,  §  829. 
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enable  the  arrest  of  the  fugitive  under  a  warrant  of  the  ex- 
ecutive of  this  State,  on  a  requisition  from  the  State  or  teri- 
tory  where  the  offense  was  committed,  unless  he  give  baU, 
or  until  he  be  legally  discharged.'  The  fugitive  may  be  ad- 
mitted to  baU  by  a  judge  of  the  Supreme  Court,  for  his 
appearance  before  him  at  a  time  specified,  or  for  his  surren- 
der upon  a  warrant  of  the  governor."  The  magistrate  upon 
^the  arrest,  must  give  notice  to  the  district  attorney  of  the 
county,  °  the  district  attorney  must  notify  the  executive  au- 
thority-of  the  State  or  territory,  or  the  prosecuting  attorney, 
or  presiding  judge  of-  the  criminal  court  of  the  city  or  county 
therein  having  jurisdiction  of  the  offense,'  and  unless  before 
the  expiration  of  the  time  named  in  the  warrant  of  commitment 
or  undertaking,  he  be  arrested  under  a  warrant  of  the  governor 
of  this  State,  the  person  arrested  must  be  discharged. '  The 
magistrate  must  also  return  his  proceedings  to  the  next  court 
of  sessions,  and,  such  court  must  inquire  into  the  cause  of 
the  arrest  and  detention,  and  if  he  be  in  custody,  or  the  time 
for  his  arrest  have  not  elapsed,  may  discharge  him  or  order 
his  baU  canceled,  or  may  continue  his  detention  for  a  longer 
time,  or -readmit  him  to  bail,  to  appear  and  surrender  himself 
within  a  time  specified  in  the  undertaking.  ° 

Upon  requisition  to  the  governor  of  the  State  under  the 
act  of  congress,  and  pursuant  to  the  requirements  of  the 
constitution,  aforesaid,  the  governor  issues  his  warrant, 
under  which  the  fugitive  is  arrested  and  secured,  and  if  al- 
ready in  custody  under  a  magistrate's  commitment,  is  sur- 
rendered to  the  officer  having  the  governor's  warrant,  and  is 
surrendered  to  the  duly  authorized  agent  of  the  authority 
making  the  requisition,  if  appearing  within  six  months  from 
such  arrest. 

The  governor's  warrant  runs  to  any  sheriff,  or  other  peace 
officer  in  the  State,  and  is  executed  like  any  other  warrant 
of  arrest. 

The  right  of  another  State  or  territory  to  demand  the  sur- 
renderor a  fugitive,  extends  to  all  cases  of  the  violation  of 
the  criminal  law  of  such  State  or  territory.     Felonies  and 
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misdemeanors,  offenses  by  statute  and  at  common  law,  arc 
all  within  the  constitutional  provision,  but  where  the  crime 
charged  is  not  indictable  at  common  law  in  this  State,  the  pre- 
sumption will  be  that  the  courts  of  the  other  State  agree  with 
ours  in  the  interpreting  of  the  common  law,  and  it  must  ap- 
pear, by  the  affidavits  presented  to  the  executive,  that  the 
crime  charged  is  an  offense  against  the  laws  of  the  State, 
making  the  requisition.' 

The  recitals  in  the  governor' s  warrant  are  to  be  taken  as 
prima  facie  true,  and  on  a  habeas  corpus,  the  officer  re- 
turning such  warrant  is  justified,  without  producing  the 
papers  or  evidence  on  which  the  governor  acted  ;  ^  and  when 
the  fugitive  is  brought  up  On  habeas  corpus,  the  court  wiU 
not  inquire  into  his  probable  guilt,  but  only  as  to  the  legal- 
ity of  the  process,  and  regularity  of  commitment.'  And  it 
has  been  held  that  the  governor  has  no  right  to  inquire  into 
the  truth  of  the  charge,  nor  to  go  outside  of  the  papers,  and 
that  on  habeas  corpus  the  court  cannot  go  behind  the 
warrant." 

If  the  fugitive  be  in  custody  on  a  civil  process,  he  cannot 
be  surrendered  on  the  governor's  warrant,  until  he  has  satis- 
fied the  justice  of  the  State  in  which  he  is  held. ' 

From  this  State  to  Other  States  or  Territories. — In 
cases  where  a  person  charged  with  crime  has  fled  from 
this  state  into  another  state  or  territory,  the  sheriff  or  other 
officer  pursuing  such  person,  should  present  to  the  governor 
of  this  state,  if  such  person  has  been  indicted,  a  copy  of 
such  indictment,  duly  certified  as  such,  under  the  hand  and 
seal  of  the  county  clerk  of  the  county  where  the  indictment 
was  found ;  if  no  indictment  has  been  had,  then  there  must 
be  presented  before  the  governor  the  original  affidavit  or 
affidavits  taken  before  a  magistrate  authorized  to  issue  a 
warrant  for  the  arrest  of  the  person  charged.  Such  affidavit 
or  affidavits  should  be  sufficient  to  authorize  the  issuing  of 
a  warrant  thereon  by  such  magistrate,  and  where  such  affi- 
davits are  taken  before  a  justice  of  the  peace  or  oth^r  local 

'  People  ex  rel.  Lawrence  v.  Brady,  56  N.  Y. ,  182. 
'  People  ex  rel.  Draper  v.  Pinkerton,  77  N.  Y.,  345. 
■'  People  ex  rel.  Lawrence  «.  Brady,  56  N.  Y.,  183. 
^  People  V.  Pinkerton,  17  Hun,  199. 
'  Ex  parte  Briscoe,  51  How.  Pr.,  423. 
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magistrate,  they  should  be  accompanied  with  a  certificate 
of  the  clerk  of  the  county,  under  his  hand  and  official  seal, 
certifying  the  official  character  and  signature  of  such  magis- 
trate. If,  on  presentation  of  such  papers,  the  governor  finds 
it  a  proper  case  for  a  requisition,  he  wiU  certify  that  the 
copy  of  the  indictment  or  the  affidavit  is  authentic,  and  in 
accordance  with  the  laws  of  this  State,  and  will  make  his 
requisition  to  the  executive  authority  of  such  State  or  ter- 
ritory where  the  fugitive  may  be,  requiring  his  arrest  and 
delivery  to  such  agent  as  shall  be  named  and  therein  ap- 
pointed by  him  to  take  the  surrender  of  such  fugitive  and 
convey  him  into  this  State.  The  requisition  is  sealed  with 
the  State  seal  and  attached  to  the  papers  on  which  it  is 
,  granted.  The  agent  thus  appointed,  who  is  usually  the 
sheriff,  or  a  sheriff's  officer,  from  the  county  where  the 
crime  is  charged  to  have  been  committed,  presents  the  requi- 
sition and  accompanying  papers  to  the  governor  of  the 
State  or  territory  upon  whom  the  requisition  is  made,  and  if 
the  papers  are  satisfactory  the  fugitive  is  delivered  to  such 
agent  under  the  warrant  of  such  governor.  The  officer  ap- 
pointed agent  usually  has  a  duplicate  of  such  warrant,  and 
also  should  have  a  warrant  from  the  proper  court  or  magis- 
trate in  this  ■  State,  in  order  that  he  may  have  authority  to 
convey  the  fugitive  from  the  other  State  or  territory,  after 
surrender  to  him,  and  when  in  this  State,  before  the  proper 
court  or  magistrate. 

In  procuring  requisitions  to  other  States,  great  care  should 
be  taken  in  having  all  the  papers  full  and  regular  on  their 
face.  The  certificate  of  the  county  clerk  should  be  very- 
full,  and  where  certifying  to  the  copy  indictment,  should 
certify  that  it  is  a  copy  of  "  the  whole  of  the  original "  and 
"of  all  indorsements  thereon."  The  affidavits  should  be 
fuU  and  specific,  and  should  show  that  the  crime  charged  is 
a  crime  under  the  laws  of  our  State,  in  all  cases  where  the 
offense  is  not  indictable  in  other  States  or  territories. 

Fugitives  from  Foreign  Country. — It  is  provided  by  act. 
of  congress  that,  whenever  there  is  a  treaty  or  convention 
for  extradition,  between  the  government  of  the  United 
States  and  any  foreign  government,  any  judge  of  a  court  of 
record  of  general  jurisdiction  of  any  State  may,  upon  com- 
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plaint,  made  under  oatli,  charging  any  person  found  within 
tlie  limits  of  any  State,  district,  or  territory,  with,  having 
committed,  within  the  jurisdiction  of  any  such  foreign  gov- 
ernment, any  of  the  crimes  provided  for  by  such  treaty  or 
convention,  issue  his  warrant  for  th.e  apprehension  of  the 
person  so  charged,  that  he  may  be  brought  before  such 
judge,  to  tlie  end  that  the  evidence  of  criminality  may  be 
heard  and  considered.  And  that  if,  on  such  hearing,  he 
deems  the  evidence  sufficient  to  sustain  the  charge  under 
the  provisions  of  the  proper  treaty  or  convention,  he  shall 
certify  the  same,  together  with  a  copy  of  all  the  testimony 
taken  before  him,  to  the  secretary  of  state,  that  a  warrant 
may  issue  upon  the  requisition  of  the  proper  authorities  of 
such  foreign  government,  for  the  surrender  of  such  person,* 
according  to  the  stipulations  of  the  treaty  or  convention ; 
and  he  shall  issue  his  warrant  for  the  commitment  of  the 
person  so  charged  to  the  proper  jail,  there  to  remain  untU 
such  surrender  shall  be  made.' 

On  the  hearing,  upon  the  return  of  such  warrant,  copies 
of  the  depositions  upon  which  an  original  warrant  in  any 
foreign  country  may  have  been  granted,  certified  under  the 
hand  of  the  person  issuing  such  warrant,  and  attested  upon 
the  oath  of  the  party  producing  them,  to  be  true  copies  of 
the  original  depositions,  may  be  received  in  evidence  of  the 
criminality  of  the  person  so  apprehended,  if  they  are  au- 
thenticated in  such  manner  as  would  entitle  them  to  be  re- 
ceived for  similar  purposes  by  the  tribunals  of  the  foreign 
country  from  which  the  accused  party  escaped.  The  certifi- 
cate of  the  principal  diplomatic  or  consular  officer  of  the 
United  States,  resident  in  such  foreign  country,  shall  be 
proof  that  any  paper,  or  other  document  so  offered,  is 
authenticated  in  the  manner  required."  On  the  commit- 
ment of  such  fugitive,  he  is  surrendered  by  the  secretary 
of  state  on  behalf  of  the  United  States  government,  upon 
proper  requisition  of  the  foreign  government  from  which  he 
fled,  to  a  duly  authorized  agent  on  the  part  of  such  foreign 
government,  who  may  take  him  to  the  territory  of  such  for- 
eign government,"  and,  if  he  escape,  he  may  be  retaken  the 

1  U.  S.  Rev.  Stat.,  title  66,  §  5270.         ^  xj.  s.  Rev.  Stat.,  title  66,  §  5373. 
•>  U.  8.  Rev.  Stat.,  title  66,  §  5371. 
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same  as  if  accused  of  any  crime  against  the  laws  of  that 
part  of  the  United  States  where  the  escape  is  made/  When 
a  person,  committed  as  above,  is  not  delivered  up  on  requi- 
sition, and  conveyed  out  of  the  United  States  within  two 
•calendar  months  after  commitment,  over  and  above  the 
actual  time  required  to  so  convey  him  oiit  of  the  United 
States,  by  the  readiest  way,  he  may  be  discharged  from  cus- 
tody by  any  State  judge,  as  well  as. by  any  judge  of  the  > 
United  States,  on  application  of  the  person  so  committed, 
and  proof  of  reasonable  notice  of  the  application  on  the 
secretary  of  state  of  the  United  States,  unless  sufficient 
cause  is  shown  to  the  contrary." 

Fugitives  to  Foreign  Countries. — In  all  cases,  where  a 
person  charged  with  crime,  flees  out  of  the  United  States 
into  the  country  of  any  foreign  government  with  which  the 
United  States  has  a  treaty  for  extradition,  and  the  crime 
charged  is  one  provided  for  by  such  treaty,  such  fugitive 
from  Justice  may  be  brought  back  on  requisition  from  the 
executive  department  of  the  United  States,  in  substantially 
the  same  manner  as  in  case  of  fugitives  from  one  State  or 
territory  into  another  within  the  United  States  ;  but  as  such 
extradition  is  made  by  the  government  of  the  United  States, 
on  application  made  therefor  in  proper  cases,  it  does  hot 
properly  faU  within  the  scope  of  this  work.  The  United 
States  may,  however,  appoint  any  person  an  agent  to  receive 
the  surrender  of  such  fugitive,  and  convey  him  into  the 
jurisdiction  from  which  he  fled,  in  which  case  the  agent  is 
clothed  with  aU  the  powers  of  a  United  States  marshal 
within  any  'i.istrict  in  the  United  States,  for  the  purpose  of 
conveying  such  fugitive  to  the  place  of  his  trial. ' 

5.  Peace  Warrants. 
On  information  before  any  magistrate,  that  a  person  has 
-threatened  to  commit  a  crime  against  the  person  or  property 
of  another,  he  must  examine  the  complainant,  and  any  wit- 
ness produced,  on  oath,  and  reduce  the  examination  to 
writing,  and  cause  it  to  be  subscribed  by  the  parties 
making  it,  whereupon  if  there  appears  to  be  just  reason 

1  U.  S.  Rev.  Stat.,  title  66,  §  5372.  i*  U.  S.  Rev.  Stat.,  title  66,  §  5276. 

^  U.  S.  Rev.  Stat.,  title  66,  §  5373. 
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to  fear  the  commission  by  the  person  complained  of,  of  the 
crime  threatened,  the  magistrate  must  issue  a  warrant,  di- 
rected generally  to  any  sheriff  of  the  county,  or  any  con- 
stable, marshal  or  policeman  of  the  city  or  town,  reciting 
the  substance  of  the    information,   and  commanding  the 
officer  to  forthwith  arrest  the  person  complained  of,  and 
bring  him  before  the  magistrate.'    The  warrant  is  executed 
in  the  same  manner  as  warrants  on  information  of  the  com- 
mission of  a  crime.     When   the  person  complained  of  is 
brought  before  the  magistrate,  if  the  charge  be  controverted, 
the  magistrate  must  take  testimony  in  relation  thereto,  and 
the  evidence  must  be  reduced  to  writing  and  subscribed  by 
the  witnesses,  whereupon,  if  it  appear  that  there  is  no  just 
reason  to  fear  the  commission  of  the  crime  alleged  to  have 
been  threatened,   the  person  complained  of  must  be  dis- 
charged."    If,  however,  there  be  just  reason  to  fear  the 
commission  of  the  crime,  an  undertaking  may  be  required . 
in  a  sum  directed  by  the  magistrate,  not  exceeding  one 
thousand  dollars,  with  one  or  more  sufficient  sureties,  to 
abide  the  order  of  the  next  court  of  sessions  of  the  county, 
and  in  the  meantime  to  keep  the  peace  toward  the  people 
of  this  State,  and  particularly  towards  the  complainant.* 
On  giving  such  undertaking  the  person  complained  of  must 
be  discharged,  but  if  such  undertaking  is  not  given,  the 
magistrate  must  commit  him  to  prison,  specifying  in  the 
warrant  the  cause  of  commitment,  the  amount  of  security 
required  and  the  omission  to  give  the  same.     After,  such 
commitment,  such  person  may  be  discharged  by  any  two 
justices  of  the  peace  of  the  county,  or  police  or  special 
justices  of  the  city^  on  giving  the  undertaking,  for  failure 
to  give  which  he  was  committed.* 

6.  In  Bastardy  Proceedings. 

Upon  the  examination  by  the  magistrate  to  ascertain  the  v 
f  9,ther  of  the  bastard,  he  must  issue  a  warrant,  directed  to  a 
peace  officer  of  the  county,  commanding  him,  without  delay, 
to  apprehend  the  father  and  bring  him  before  the  justice, 
for  the  purpose  of  having  an  adjudication  as  to  the  filiation 

1  Code  Crim.  Pro.,  §§  84,  85,  86.  ^  Id.,  §  89. 

2  Code  Crim.  Pro.,  §§  87,  88.  ^  Code  Crlm.  Pro.,  §§  90,  91. 
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of  the  bastard.'  If  the  defendant  reside  in  another  county 
than  that  in  which  the  warrant  was-  issued,  the  magistrate 
must  indorse  thereon  a  direction  as  to  the  sum  in  which  the 
defendant  must  give  security,  and  the  officer  must  deliver 
the  warrant  to  a  justice  of  the  peace  or  a  police  justice  in  the 
city  or  town  in  which  the  defendant  resides  or  is  found. 
The  magistrate  to  whom  it  is  presented  on  proof,  under  oath 
of  the  signature  of  the  magistrate  who  issued  the  warrant, 
must  then  indorse  a  direction  thereon,  that  it  be  served  in 
the  county  in  which  he  resides,  and  the  defendant  may  be 
arrested  in  that  county  accordingly."  When  the  arrest  is 
made  in  a  county  other  than  where  the  warrant  issued, 
the  defendant  must  be  taken  before  the  magistrate  who  in- 
dorsed the  warrant,  or  before  another  magistrate  of  the  same 
city  or  county,  who  may  take  the  undertaking  required,  and 
discharge  the  defendant,  and  must  indorse  a  certificate  of 
discharge  on  the  warrant  and  deliver  the  warrant  to  the  offi- 
cer, who  must  return  the  same  to  the  magistrate  who  issued 
the  warrant.'  If  the  defendant  do  not  give  security,  the 
officer  must  take  him  before  the  magistrate  who  issued  the 
wari-ant,  unless  such  magistrate  is  absent  or  unable  to  act, 
in  which  case  he  must  take  him  before  the  nearest  or  most 
accessible  magistrate  in  the  same  county,  and  at  the  same 
time  deliver  to  the  magistrate  the  warrant,  with  a  return  of 
his  proceedings  thereunder  indorsed  thereon  and  subscribed 
by  him.  *  In  case  of  the  death,  absence  or  vacating  of  office 
of  a"  justice  issuing  the  warrant,  the  Revised  Statutes  direct 
that  the  defendant  be  carried  .before  some  other  justice  of 
the  same  town^  who  shall  have  the  same  authority  to  proceed 
as  the  justice  who  issued  the  warrant. '  During  the  exami- 
nation, and  until-  discharged,  defendant  must  remain  in  ciis- 
tody  of  the  officer  who  arrested  him." 

7.  Disorderly  Persons. 
On  complaint,  on  oath,  to  a  justice  of  the  peace  or  x^olice 
justice  of  a  city,  village  or  town,  or  to  the  mayor,  recorder, 

'  Code  Civ.  Pro.,  §841. 
^  Code  Civ.  Pro..  §  843. 
'  Cpde  Crim.  Pro.,  §§  844,  845. 

*  Code  Crim.  Pro.,  §§  846,  847. 

'  3  B.  S.  (5th  ed.),  919,  §  73;  id.  (6tli  ed.),  909,  §  73;  id.  (7th  ed.),  1954,  §  7L 

•  Code  Civ.  Pro.,  §  853. 
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city  judge  pr  judge  of  the  general  sessions  of  a  city,  against 
a  person  as  being  disorderly,  the  magistrate  must  issue  a 
warrant,  signed  by  him,  with  his  name  of  office,  requiring 
a  peace  officer  to  arrest  the  defendant  and  bring  him  before 
the  magistrate  for  examination. ' 

No  provision  is  made  for  the  execution  of  such  warrant 
out  of  the  county  where  issued,  and  the  duties  of  the  officer 
thereunder  are  plain. 

8.  In  Proceedings  Respecting  Masters,  Apprentices  and 

Servants. 

On  complaint  of  a  master,  tinder  oath,  against  an  appren- 
tice or  servant,  lawfully  bound  to  service,  of  the  willful  ab- 
senting of  such  apprentice  or  servant  from  service,  without 
the  leave  of  the  mastei',  or  refusal  to  serve  according  to  his 
duty,  or  of  his  being  guilty  of  a  misdemeanor,  or  of  ill  be- 
havior, before  a  justice  of  the  peace  or  police  justice  in  the 
county,  or  before  the  mayor,  recorder  or  city  judge  of  the 
,  city  where  he  resides  ;  in  the  absence  of  the  apprentice  or 
servant,  and  the  proof  of  the  facts  to  the  satisfaction  of  the 
magistrate,  he  must  issue  a  warrant,  signed  b'y  him,  with 
his  name  of  office,  to  a  peace  officer  of  the  county  or  city, 
commanding  him  to  arrest  the  defendant  and  bring  him  be- 
fore the  magistrate  forthwith,  or  at  a  specified  time  and 
place,  to  answer  the  complaint."  The  warrant  issued  is  exe- 
cuted by  the  peace  officer  by  the  aiTest  of  the  defendant, 
and  taking  him  before  the  magistrate."  The  master  of  a 
clerk  or  apprentice,  where  'money  is  paid  or  agreed  for  on 
binding  him  out,  may  make  the  same  complaint  against 
such  clerk  or  apprentice,  and  the  same  proceedings,  so  far 
as  the  warrant  and  arrest  are  concerned,  are  had  thereupon.  * 

6.  Warrants  in  Other  Cases. 

For  warrants  in  other  criminal  proceedings,  or  proceed- 
ings of  a  quasi  criminal  nature,  see  chapter  V. 

1  Code  Crim.  Pro.,  §  900. 

2  Code  Crim.  Pro.,  §§  937,  938;  and  see  Laws  1871,  chap.  934,  §  4. 

3  Code  Crim.  Pro.,  §  939. 
*  Code  Crim.  Pro.,  §  937. 
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SECTION  II. 

OF   8EABCII   ■VVAKKANTS. 

1.  Search  Warrants  Generally. 
A  search  warrant,  as  defined  by  the  Code  of  Criminal  Pro- 
Procedure,  is  '  'An  order  in  writing,  in  the  name  of  the  people, 
signed  by  a  magistrate,  directed  to  a  peace  officer,  com- 
manding him  to  search  for  personal  property,  and  bring  it 
before  the  magistrate."'  The  term  "writing"  includes 
printing." 

When  and  hy  Whom  Issued. — It  may  be  issued  upon 
either  of  the  following  grounds : 

1.  When  the  property  was  stolen  or  embezzled  ;  in  which 
case  it  may  be  taken,  on  the  warrant,  from  any  house  or 
other  place  in  which  it  is  concealed,  or  from  the  possession 
of  the  person  by  whom  it  was  stolen  or  embezzled,  or  of  any 
other  person  in  whose  possession  it  may  be. 

2.  When  it  was  used  as  the  means  of  committing  a  felony ; 
in  which  case  it  may  be  taken,  on  the  warrant,  from  any 
house  or  other  place  in  which  it  is  concealed,  or  from  the 
possession  of  the  person  by  whom  it  was  used  in  the  com- 
mission of  the  crime,  or  of  any  other  person  in  whose  pos- 
session it  may  be. 

3.  When  it  is  in  the  possession  of  any  person,  with  the 
intent  to  use  it  as  the  means  of  committing  a  public  offense, 
or  in  the  possession  of  another,  to  whom  he  may  have  de- 
livered it  for  the  purpose  of  concealing  it,  or  preventing  its 
being  discovered ;  in  which  case  it  may  be  taken,  on  the 
warrant,  from  such  person,  or  from  a  house  or  other  place 
occupied  by  him,  or  under  his  control,  or  from  the  posses- 
sion of  the  person  to  whom  he  may  have  so  delivered  it." 

These  are  the  cases  in  which  search  warrants  are  most 
commonly  issued.  The  other  cases  in  which  such  warrants 
may  be  issued,  will  be  stated  hereafter  and  treated  sepa- 
rately. 

A  search  warrant  cannot  be  issued,  but  upon  probable 
cause,  supported  by  affidavit,  naming  or  describing  the  per- 

'  Code  Crim.  Pro.,  §  791.  ^  Code  Crim.  Pro.,  §  791. 

«  Code  Crim.  Pro  ,  8  956. 


120  Of  SHERii'py. 

son,  and  particularly  the  property,  and  the  place  to  be 
searched. '  The  magistrate  naust,  before  issuing  the  warrant,, 
examine,  on  oath,  the  complainant,  and  any  witnesses  he 
may  produce,  and  take  their  depositions,  in  writing,  and 
cause  them  to  be  subscribed  by  the  parties  making  them," 
and  such  depositions  must  set  forth  the  facts  tending  to 
establish  the  grounds  of  the  application,  or  probable  cause 
for  believing  that  they  existi'  If  the  magistrate  be  there- 
upon satisfied  of  the  existence  of  the  grounds  of  the  appli- 
cation, or  that  there  is  probable  cause  to  believe  their  exist- 
ence, he  must  issue  a  search  warrant/  The  warrant  may  be 
issued  by  any  magistrate,  and  what  officers  are  denominated 
magistrates  has  been  stated." 

Form,  and  Contents  of. — The  Code  of  Criminal  Procedure 
prescribes  that  the  warrant  must  be  in  substantially  the  fol- 
lowing form : 


*& 


"  County  of  Albany  (or  as  the  case  may  be). 

' '  In  the  name  of  the  people  of  the  State  of  New  York, 
to  any  peace  officer  in  the  county  of  Albany  (or  as  the  case 
may  be) : 

"  Proof,  by  affidavit,  having  been  this  day  made  before 
me,  by  (naming  every  person  whose  affidavit  has  been  taken) 
that  C  stating  the  particular  grounds  of  the  application,  ac- 
cording to  section  792  ;  or,  if  the  affidavits  be  not  positive, 
'that  there  is  probable  cause  for  believing  that' — stating 
the  ground  of  the  application  in  the  same  manner). 

' '  You  are,  therefore,  commanded,  in  the  day-time  ^^or  '  at 
any  time  of  the  day  or  night '  as  the  case  may  be,  according 
to  section  801),  to  make  immediate  search  on  the  person  of 
C.  D.  (or,  'in  the  building  situated,'  describing  it  or  any 
other  place  to  be  searched  with  reasonable  particularity,  as 
the  case  may  be),  for  the  following  property  (describing  it 
with  reasonable  particularity) :  and  if  you  find  the  same,  or 

'  Code  Crim.  Pro.,  793;  Commonwealth  v.  Intox.  Liquors,  13  All.  (Mass.), 
153;  Bill  of  Rights,  §11. 

2  Code  Crim.  Pro.,  §  794. 

3  Code  Crim.  Pro.,  §  795. 
■•  Code  Crim.  Pro.,  §  796. 
*  See,  ante,  subd.  1,  §  1. 


Seakch  Wakeants.  121 

any  part  thereof,  to  bring  it  lortliwitli  before  me,  at  (stating 
tbe  place). 

"  Dated  at  tlie  city  of  Albany  (or  asitlie  case  may  be),  the 
day  of  18    . 

"E.  F. 
"Justice  of  tbe  Peace  of  tbe  city 

(or  town)  of  (or  as  tbe  case  may  be).'" 

It  must  show  that  proof,  by  affidavit,  has  been  made, 
showing  the  existence  of  the  grounds  upon  which  it  is  issued, 
and  that  there  is  probable  cause  for  believing  that  they 
exist,  and  must  state  particularly  what  those  grounds  are, 
which  must  be  such  as  authorize  the  issuing  of  the  warrant ; 
and  must  with  reasonable  particularity  describe  the  property 
to  be  searched  for,  and  the  person,  building  or  other  place 
to  be  searched.  It  must  particularly  direct  whether  it  shall 
be  executed  in  the  day  time,  or  in  the  day  or  night.  Unless 
the  affidavits  are.positive  that  the  property  is  on  the  person 
or  in  the  place  to  be  searched,  it  must  contain  a  direction 
that  it  be  served  in  the  day-time  ;  if  they  are  positive,  the 
warrant  may  direct  it  to  be  served  at  any  time  of,  the  day  or 
night."  The  officer  is  not  protected  by  his  warrant  in  search- 
ing a  place  not  particularly  designated  therein ; '  nor  in 
seizing  any  property  not  therein  described,  although  if  he 
seize  goods  corresponding  with  those  described  in  the  war- 
rant, he  is  not  liable  for  a  mistake."  If  he  wilfuUy  exceeds 
his  authority  he  is  guilty  of  a  misdemeanor.  ° 

By  Whom,  Served. — The  warrant  may  be  served  by  any 
peace  officer  to  whom  it  is  directed  and  delivered,  and  can- 
not be  by  any  other  person,  except  in  aid  of  such  officer 
when  required  by  him,  and  in  his  presence." 

How  Mxecuted. — The  officer  may  break  open  an  outer  or 
Inner  door  or  window  of  a  buUding,  or  any  part  of  a  build- 
ing, or  anything  therein,  to  execute  the  warrant ;  if,  after 

'  Code  Crim.  Pro.,  §  797;  Thrush  v.  Bennet,  57  Ala.,  156;  Commonwealth  v. 
Dana,  3  Met.  (Mass.),  339;  Dwinells  ».  Boynton,  3  Allen  (Mass.),  310. 

2  Code  Crim.  Pro  ,  §  801. 

'Johnson  ®.  Comstock,  14  Hun,  341;  Jones  v.  Fletcher,  41  Me.,  354;  San- 
ford  v.  Nicholas,  13  Mass.,  386;  Constitution  of  U.  S.,  Art.  iv. 

*  Stone  V.  Dana,  5  Met.  (Mass.),  98. 

6  Code  Crim.  Pro.,  §  813;  Penal  Code,  §  120. 

•  Code  Crim.  Pro.,  §  798. 
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notice  of  his  authority  and  purpose,  lie  be  refused  admit- 
tance ; '  and  may  break  open  any  outer  or  inner  door  or 
window  of  a  building,  for  the  purpose  of  liberating  a  person, 
who,  having  entered  to  aid  him  in  the  execution  of  the  war- 
rant, is  detained  therein,  or  when  necessary  for  his  own 
liberation.  He  is,  however,  guilty  of  a  misdemeanor,  if  he 
exercise  his  authority  with  unnecessary  severity."  It  must 
be  served  in  accordance  with  the  directions  therein  contained, 
as  to ;  service  in  the  day-time,  or  at  any  time  of  the  day  or 
night.'  If  the  officer  find  the  property  described  in  the  war- 
rant, he  must,  without  delay,  bring  it  before  the  magistrate 
issuing  the  warrant."  It  must  be  executed  and  returned 
within  five  days  after  its  date,  if  issued  in  the  city  and 
county  of  New  York,  and  within  ten  days  if  in  any  other 
county,  otherwise  it  is  void. "  Upon  taking  the  property, 
the  officer  must  give  to  the  person  from  whom  it  was  taken 
by  him,  or  in  whose  possession  it  was  found,  and  in  the 
absence  of  any  person,  must  leave  in  the"  place  where  he 
found  the  property,  a  receipt  for  the  property  taken,  specify- 
ing it  in  detail.  °  Procuring  a  search  warrant  to  be  issued 
and  executed  without  probable  cause  and  maliciously,  is  a 
misdemeanor,  as  is  also  the  willful  exceeding  of  his  authority, 
or  the  exercise  of  his  authority  with  unnecessary  severity  in 
the  execution  of  a  search  warrant  by  a  peace  officer. ' 

Return. — Upon  bringing  the  property  before  the  magis- 
trate, the  officer  must  forthwith  return  to  him  the  warrant, 
and  with  him  must  deliver  an  inventory  in  writing,  of  the 
property  taken.  Such  inventory  must  have  been  made 
publicly,  or  in  the  presence  of  the  person  from  whose  pos- 
session the  property  was  taken,  and  of  the  applicant  for  the 
warrant,  if  they  be  present,  and  must  be  verified  by  the 
affidavit  of  the  officer  taken  before  the  magistrate,  to  the 
following  effect : 

•I.   A.   B.,  the  officer  by  whom  this  warrant  was  ex- 


u  ■ 


'  Code  Grim.  Pro.,  §  799. 

2  Code  Crim.  Pro.,  §§  800,  813;  Penal  Code,  §  120. 

8  Code  Crim.  Pro.,  §  801. 

"  Code  Crim.  Pro.,  §§  791,  797 

'  Code  Crim.  Pro.,  §  802. 

6  Code  Crim.  Pro.,  §  803. 

'  Code  Crim.. Pro.,  §§  811,  812 
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ecuted,  do  swear  thai;  the  above  inventory  contains  a  true 
and  detailed  account  of  all  the  property  taken  by  me  on 
the  warrant.'" 

In  addition  to  this  return,  or  as  a  part  of  it,  the  officer 
should  state  from  whom  the  property  was  taken,  or  where 
and  in  whose  possession  it  was  found.  In  case  the  property 
is  not  found,  although  the  warrant  as  above  stated  becomes 
void  unless  executed  within  the  time  prescribed,  the  officer 
should  return  it  to  the  magistrate  with  the  statement  in- 
dorsed thereon  or  annexed  thereto,  of  his  doings  thereunder, 
and  his  inability  to  find  the  property  described  therein. 

2.  In  Certain  Cases. 
To  Obtain  Books  and  Papers  from,  an  ex-Officer. — Any 
person  having  been  removed  from  office,  or  whose  term  of 
office  has  expired,  refusing  on  demand,  to  deliver  over  to 
his  successor  all  the  books  and  papers  in  his  custody,  ap- 
pertaining to  his  office,  is  guilty  of  a  misdemeanor,"  and  the 
Penal  Code  also  includes  with  books  and  papers  "  the  offi- 
cial seal."  Under  the  Revised  Statutes,  such  successor  may 
make  complaint  of  a  refusal  or  neglect  so  to  do,  to  any  jus- 
tice of  the  Supreme  Court,  or  county  judge  of  the  county 
where  the  person  so  refusing  shall  neglect,  and  an  order  to 
show  cause  may  be  issued,  on  the  return  of  which,  if  the 
^person  so  complained  of  do  not  make  affidavit  that  he  has 
truly  delivered  over  to  his-  successor  all  such  books  and 
papers  in  his  custody  or  appertaining  to  his  office,  within 
his  knowledge,  and  it  appears  that  such  books  and  papers 
are  withheld,  he  shall  be  committed. "  If  committed  as  above, 
the  officer  so  committing  shall  also  issue  his  warrant,  i£  re- 
quired by  the  complainant,  directed  to  any  sheriff  or  con- 
stable, commanding  them  in  the  day-time,  to  search  such 
places  as  shall  be  designated  in  such  warrant,  for  such 
books  and  papers  as  belonged  to  the  officer  so  removed,  or 
whose  term  of  office  expired,  in  his  official  capacity,  and 
which  appertained  to  such  office,  and  seize  and  bring  them 
before  the  officer  issuing  such  warrant ;'  and  a  search  war- 

'  Code  Crim.  Pro.,  §  805. 

■>  1  R.  S.,  416,  §  62;  (6tli  ed.),  1  R  S.,  424,  §  76;  Penal  Code,  §  57. 

3 1  R.  S.,  417,  §§  63,  64,  65;  (6th  ed.),  435,  §§  77,  78,  79. 

■'  lb.,  417,  §  66;  (6th  ed.),  425,  §  80. 
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rant  may  issue  in  like  manner  in  case  any  office  shall  be- 
come vacant  in  any  way,  and  tlie  books  or  papers  belonging 
or  appertaining  to  sucb  office  come  into  the  hands  of  any 
person.' 

The  warrant,  in  these  cases,  except  that  it  is  directed  to 
and  executed  by  a  sheriff  or  constable,  and  need  not  de- 
scribe the  property  in  any  more  specific  a  manner  than  the 
statute  directs,  is  the  same  as  to  form  and  contents,  and  is 
executed  in  the  same  manner  as  before  stated  in  reference  to 
search  warrants  generally. 

If^or  Gaming  Devices,  etc. — Under  the  statute,  in  regard 
to  betting  and  gaming,  it  is  provided  that  where  an  affidavit 
is  filed  with  the  magistrate  or  police  justice  of  any  town 
or  city,  before  whom  complaint  is  made  of  any  offense 
against  any  provision  of  that  act,  stating  that  the  affiant  has 
reason  to  believe,  and  does  believe,  that  the  person  so  charged 
in  such  complaint  has,  upon  his  person,  or  at  any  other  place 
named  in  such  affidavit,  any  specified  articles  of  personal 
property,  or  any  gaming  table,  device  or  apparatus,  or  any 
lottery  polices,  public  or  private,  the  discovery  of  which 
might  lead  to  establish  the  truth  of  such  charge,  the  said 
magistrate  or  justice  may,  in  his  discretion,  by  warrant,  com- 
mand the  officer,  who  is  authorized  to  arrest  the  person  so 
charged,  to  make  diligent  search  for  such  property  and 
table,  device  or  apparatus,  and,  if  found,  to  bring  the  same 
before  such  magistrate  or  justice. ' 

By  the  Penal  Code,  a  person  who  is  required  or  author- 
ized to  arrest  any  person  for  a  violation  of  the  provisions  of 
qhapter  nine,  entitled  "  Gaming,"  is  also  authorized  and  re- 
quired to  seize  any  table,  cards,  dice  or  other  apparatus  or 
article,  suitable  for  gambling  purposes,  found  in  the  posses- 
sion or  under  the  control  of  the  person  so  arrested,  and  to 
deliver  the  same  to  the  magistrate  before  whom  the  person 
arrested  is  required  to  be  taken  ; '  but  there  is  nothing  in 
the  Code  of  Criminal  Procedure  corresponding  in  terms  with 
the  above  provision  of  the  Revised  Statutes,  although  a 
search  warrant  might  be  issued  under  subdivision  three  of 

1  1  R.  S.,  417,  §  68;  (6th  ed.),  435,  §  83. 
^  3  R.  S.,  937,  §  34  ;  (6th  ed.)  920,  §  42. 
'  Penal  Code,  §  345, 
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section,  792'  for  the  same  purpose,  and  in  like  cases  as  under 
tlie  Revised  Statutes. 

Wliat  has .  been  said  in  regard  to  the  form  and  execution 
of  search  warrants  generally,  applies  to  warrants  issued 
under  the  statute. 

For  Obscene  Prints. — "A  person  who  sells,  lends,  gives 
away  or  offers  to  give  away,  or  shows,  or  has  in  his  posses- 
sion, with  intent  to  sell  or  give  away,  or  to  show,  or  adver- 
tizes or  otherwise  offers  for  loan,  gift,  sale  or  distribution, 
an  obscene  or  indecent  book,  writing,  paper,  picture,  draw- 
ing or  photograph,  or  any  article  or  instrument  of  indecent 
or  immoral  use,  or  who  designs,  copies,  draws,  photographs 
or  otherwise  prepares  such  a  book,  picture,  drawing  or  other 
article,  or  writes  or  prints,  or  causes  to  be  written  or  printed, 
a  circular,  advertisement  or  notice  of  any  kind,  or  gives  in- 
formation orally,  stating  when,  where,  how  or  of  whom,  or 
by  what  means,  such  an  indecent  or  obscene  article  or  thing 
can  be  purchased  or  obtained,  is  guilty  of  a  misdemeanor,"' 
and  so  also  is  "a  person  who  sells,  lends,  gives  away,  or  in 
any  manner  exhibits,  or  offers  to  sell,  lend  or  give  away,  or 
has  in  his  possession,  with  intent  to  sell,  lend  or  give  away, 
or  advertizes  or  offers  for  sale,  loan  or  distribution,  any  in- 
strument or  article,  or  any  drag  or  medicine,  for  the  pre- 
vention of  conception,  or  for  causing  unlawful  abortion,  or 
who  writes  or  prints,  or  causes  to  be  written  or  printed,  a 
card,  circular,  pamphlet,  advertisement  or  notice  of  any 
kind,  or  gives  information  orally,  stating  when,  where,  how, 
of  whom,  or  by  what  means,  such  an  article  or  medicine  can 
be  purchased  or  obtained,  or  who  manufactures  any  such 
article  or  medicine."  "  And  a  person  who  knowingly  or 
willfully  receives  any  of  the  articles  or  things  before  speci- 
fied, or  any  circular,  book,  pamphlet,  advertisement  or 
notice  relating  thereto,  with  intent  to  carry  or  convey,  or 
knowingly  or  willfully  conveys  the  same,  by  express,  or  in 
any  other  manner,  except  in  the  United  States  mail,  is  guilty 
of  a  misdemeanor." 

A  magistrate  having  jurisdiction  to  issue  warrants  in 
criminal  cases,  upon  complaint  that  any  person  within  his 

I  See  ante.  '  Penal  Code,  §  318. 

«  Penal  Code,  §  317.  "  Penal  Code,  §  319. 
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jurisdiction  is  oflEending  against  these  provisions,  supported 
by  oath,  or  affirmation,  must  issue  a  warrant,  directed  to 
the  sheriff,  or  to  any  constable,  marshal  or  police  officer 
within  the  county,  directing  him  to  search  for,  seize,  and 
take  possession  of  any  of  the  articles  above  specified,  in 
the  possession  of  the  person  against  whom  complaint  is  made. ' 

An  article  or  instrument,  used  or  applied  by  physicians 
lawfully  practicing,  or  by  their  direction  or  prescription, 
for  the  cure  or  prevention  of  disease,  does  not  fall  within 
the  above  provisions ;  nor  does  the  supplying  of  such 
articles  to  such  physicians,  or  by  their  direction,  or  pre- 
scription.'' 

The  form  and  contents,  and  execution  of  warrants  in 
these  cases  are  the  same  as  in  the  case  of  search  warrants 
generally. 

Habitual  Criminals — Where  a  person  has  been  convicted 
and  adjudged  to  be  an  habitual  criminal,  the  person  and 
premises  of  such  person  is  liable  at  all  times  to  search  and 
examination  by  any  magistrate,  sheriff,  constable  or  other 
officer,  with  or  without  a  warrant, '  and  where  a  warrant  is 
issued  for  that  purpose,  no  particular  description  of  the 
property  to  be  searched  for  is  needed. 

Other  Search  Warrants. — It  is  believed  that  all  cases, 
where  search  warrants  are  allowed,  falling  properly  under 
the  head  of  criminal  warrants,  have  been  spoken  of,  and 
where  in  certain  other  cases  search  warrants  are  issued,  they 
will  be  mentioned  under  the  head  of  special  proceedings." 

In  some  cases  provided  for  before  the  enactment  of  the 
Code  of  Criminal  Procedure,  for  the  issuing  of  search  war- 
rants, it  will  be  found  that  they  now  fall  under  one  or  the 
other  of  the  three  grounds  upon  whicU  such  warrants  are 
allowed,  under  section  792  of  said  code.  , 

SECTION"  III. 

OF  PEOCEEDINGS  AGAINST   COEPORATIONS. 

Summons  Instead  of  Warrant. — Where  information  is 
made  before  a  magistrate  against  a  corporation,  instead  of 

'  Penal  Code,  §  320.  =  Code  Crim.  Pro.,  §  514. 

^  Penal  Code,  §  331.  ^  See  post. 
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a  warrant,  he  issues  a  summons,  signed  by  Mm,  with  his 
name  of  office,  requiring  the  corporation,  to  appear  before 
him,  at  a  specified  time  and  place,  to  answer  the  charge ; 
the  time  to  be  not  less  than  ten  days,  after  the  issuing  of 
the  summons.' 

Form  of  Summons. — The  summons  must  be  in  substan- 
tially the  following  form  : 

"  County  of  Albany  (or  as  the  case  may  be). 

"  In  the  name  of  the  people  of  the  State  of  New  York, 
to  the  (naming  the  corporation): 

"You  are  hereby  summoned  to  ajipear  before  me,  at 
(naming  the  place)  or  (specifying  the  day  and  hour),  to 
answer  a  charge  made  against  you,  upon  the  information 
o/"  A.  B.,  for  (designating  the  offiense,  generally.) 

"  Dated  at  the  city  (or  '  town ')  of  ,  the     day  of 

18    . 

"Gr.  H.,  Justice  of  the  Peace 
(or  as  the  case  may  be)."' 

Service  of  Svmimons. — This  summons  must  be  served  at 
least  five  days  before  the.  day  of  appearance  fixed  therein, 
and  the  service  is  made  by  showing  the  original  and  deliver- 
ing a  copy  thereof  to  the  president  or  other  head  of  the  cor- 
poration, or  to, the  secretary,  cashier,  or  managing  agent 
thereof.' 

Further  Proceedings. — The  charge  made  is  investigated 
at  the  time  named  in  the  summons,  in  the  same  manner  as 
in  the  case  of  a  natural  person,  so  far  as  applicable,  and 
after  hearing  the  proofs  the  magistrate  must  certify  upon 
the  depositions  whether  there  is  or  is  not  sufficient  cause  to 
to  believe  the  corporation  guilty  of  the  offense  charged,  and 
return  the  depositions  and  certificate  to  the  next  Court  of 
Oyer  and  Terminer,  or  court  of  sessions  of  the  connty,  or 
city  court  having  power  to  inquire  into  the  offense  by  the 
intervention  of  a  grand  jury,  at  or  before  the  opening  of 
such  court,  on  the  first  day  ;  if  the  magistrate  has  certified 
that  there  is  sufficient  cause  to  believe  the  corporation  guilty 

'  Code  Crim.  Pro.,  §  675. 

2  Id.,  §  676. 

3  Code  Crim.  Pro.,  §677. 
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of  the  offense  charged,  the  grand  jury  may  proceed  thereon 
in  the  same  manner  as  in  the  case  of  a  natural  person.' 

Where  a  fine  is  imposed  upon  a  corporation,  on  convic- 
tion, it  may  be  collected  by  virtue  of  an  order  imposing  it,, 
by  the  sheriff  of  the  county,  out  of  its  real  and  personal 
property,  in  the  same  manner  as  upon  an  execution  in  a 
civil  action." 


SECTION  lY. 


OF   COMMITMENTS. 

1.  On  Peace  Warrants. 
Where,  on  the  arrest  of  a  person,  charged  with  having 
threatened  to  commit  a  crime,  such  person,  after  taking -of 
the  testimony,  is  required  to  enter  into  an  undertaking,  and 
such  undertaking  is  not  given,  the  magistrate  must  com- 
mit him  to  prison  ;  specifying,  in  the  warrant,  the  cause  of 
commitment,  the  amount  of  security  required,  and  the 
omission  to  give  the  same ; '  and  a  person  so  committed 
may  be  discharged  by  any  two  justices  of  the  peace  of  the 
county,  or  police  or  special  justices  of  the  city,  upon  giving 
the  security."  This  commitment  should  be  to  the  county 
Jan  of  the  county  where  made. 

2.  On  arrests  upon  Information  of  the  Commission  of  a 

Grime. 
On  Adjournment. — As  we  have  before  seen,  no  commit- 
ment can  be  made  until  the  defendant  is  actually  brought 
before  the  magistrate.  The  examination  may  be  adjourned 
for  cause,  but  not  more  than  two  days,  unless  on  defend- 
ant's motion,  or  by  his  consent.  On  such  adjournment,  if 
bail  be  not  given,  or  money  deposited,  as  provided,  in  lieu 
thereof,  the  magistrate  must  commit  the  defendant  for  ex- 
amination. Such  commitment  is  made  by  an  indorsement 
on  the  warrant  of  arrest,  to  the  following  effect:  "The 

1  Code  Grim.  Pro.,  §  678,  679,  680. 

2  Code  Crim.  Pro.,  §  682. 

8  Code  Crim,  Pro.,  §  90;  Bradstreet  «.  Ferguson,  23  Wend.,  638. 
*  Code  Crim.  Pro.,  §  91.  ' 
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-within  named  A.  B.,  having  been  brought  before  me  under 
this  warrant,  is  committed  for  examination  to  the  sheriff  of 
the  county  of  ,  or,  in  the  city  and  county  of  New 

York,  "  to  the  keeper  of  the  city  prison  of  the  city  of  New 
York."' 

After  Examination. — If  the  defendant  is  held,  after  ex- 
amination, the  magistrate  must  indorse,  on  the  depositions 
and  statement  taken  upon  the  examination,  an  order,  signed 
by  him,  to  the  following  effect :  "It  appearing  to  me  by  the 
within  depositions  (and  statement,  if  any),  that  the  crime 
therein  mentioned  (or  any  other  crime  according  to  the 
*iact,  stating  generally  the  nature  thereof)  has  been  commit- 
ted, and  that  there  is  sufficient  cause  to  believe  the  within 
named  A.  B.  guilty  thereof,  I  order  that  he  be  held  to  an- 
swer the  same,"  and,  if  the  crime  be  not  bailable,  he  must 
add  the  following  words,  or  words  to  the  same  effect,  "and 
that  he  be  committed  to  the  sheriff  of  the  county  of  ," 

(or,  in  the  city  and  county  of  New  Yqrk,  ' '  to  the  keeper  of 
the  city  prison  of  the  qity  of  New  York").  If,  however, 
the  crime  be  baUable,  and  the  defendant  be  admitted  to 
bail,  but  bail  is  not  given,  the  following  words,  or  words  to 
the  same  effect,  must  be  added  to  the  indorsement,  instead 
of  those  last- above  stated,  to  wit:  "And  that  he  be  admit- 
ted to  bail  in  the  sum  of  ,  and  be  committed  to  the 
sheriff  of  the  county  of  ,"  (or,  in  the  city  and  county 
of  New  York,  "to  the  keeper  of  the  city  prison  of  the  city 
of  New  York"),  until  he  give  such  bail."  "  If  the  magis- 
trate order  the  defendant  to  be  committed  as  above,  he  must 
make  out  a  commitment,  signed  by  him,  with  his  name  of 
office,  and^deliver  it,  with  the  defendant,  to  the  officer  to 
whom  he.  is  committed ;  or,  if  that  officer  be  not  present, 
to  a  peace  officer,  who  must  immediately  deliver  the  defend- 
ant into  the  proper  custody,  together  with  the  commitment. 

The  commitment  must  be  to  the  following  effect : 


*■& 


"County  of  Albany  (or  as  the  case  may  be). 
' '  In  the  name  of  the  people  of  the  State  of  New  York : 
"To  the  sheriff  of  the  county  of  Albany  (or  as  the  case 

>  Code  Crim.  Pro.,  §  193. 
5  Code  Crim.  Pro.,  §§  208,  309,  312. 
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may  be)  (or,  in  the  city  and  county  of  New  York,  '  to  the 
keeper  of  the  city  prison  of  the  city  of  New  York') : 

"An  order,  having  this  day  been  made  by  me,  that  A.  B. 
be  held  to  answer  to  the  court  of  ^,  upon  a  charge  of 

(stating  briefly  the  nature  of  the  crime),  you  are  commanded 
to  receive  him  into  your  custody  and  detain  him  until  he  b© 
legally  discharged. 
Dated  at  the  city  of  Albany  (or  as  the  case  may  be),  this- 
day  of  ,18    . 

C.  D., 
Justice  of  the  Peace. 

(or  as  the  case  may  be.)' 
In  States,  other  than  New  York,  where  the  form  of  the 
commitment  is  not  prescribed  by  statute,  it  should  appear 
on  the  face  of  the  same,  what  the  charge  against  the  defend- 
ant is,  and  should  generally  recite  the  complaint  and  pro- 
ceedings, showing  authority  to  detain. 

3.  Witnesses. 
The  magistrate  may  take  from  each  material  witness  ex- 
amined before  him,  on  the  part  of  the  people,  upon  such 
examination  aforesaid,  an  undertaking  for  his  appearance 
at  the  court  to  which  the  depositions  and  statement  are 
sent,  and  if  satisfied  by  proof  on  oath,  that  such  witness  wUl 
not  appear  and  testify,  unless  security  be  required,  he  may 
order  an  undertaking  to  be  given,  and  for  refusal  to  com- 
ply with  such  order  must  commit  the  witness  until  he 
comply  or  be  legally  discharged."  Such  witness  may,  how- 
ever, be  conditionally  examined,  forthwith,  if,  by  his  ex- 
amination or  the  examination  of  any  other  person,  on  oath, 
it  satisfactorily  appears  that  he  is  unable  to  procure  surties.' 
Such  conditional  examination,  however,  is  not  provided  for 
in  the  case  of  the  prosecutor,  or  an  accomplice  in  the  com- 
mission of  the  crime  charged."  The  commitment  of  a  wit- 
ness, should  be  in  substantially  the  same  form  as  the  com- 
mitment of  the  defendant,  and  should  recite  the  order  to 
give  aii  undertaking,  and  the  refusal  to  comply  therewith, 
so  that  it  appear  for  what  cause  the  commitment  is  made ; 

'  Code  Orim.  Pro.,  §§  218,  214.  »  Code  Crim.  Pro.,  §  219. 

"  Code  Crim.  Pro.,  §§  215,  210,  218.        ■*  Id.,  §  220. 
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and  it  should  command  the  officer,  to  whom  it  is  directed, 
to  receive  the  person  so  committed  into  his  custody,  and 
detain  him  until  he  be  legally  discharged. 

Infants  and  married  women  may  be  required  to  give  se- 
curity under  the  foregoing  provisions. ' 

4.  To  House  of  Detention. 

The  boards  of  supervisors  of  each  of  the  counties  in  this' 
State,  except  in  the  county  of  Kings,  and  city  and  county 
of  New  York,  are  authorized  to  procure  suitable  places, 
other  than  common  jails,  for  the  safe  and  proper  care  and 
keeping  of  women  and  children  charged  with  offenses,  and 
held  for  trial,  and  all  persons  detained  as  witnesses  ;  such 
place  to  be  termed  houses  of  detention ;  and  whenever  such 
place  is  provided  in  any  county,  in  accordance  therewith, 
any  magistrate  in  such  county,  authorized  to  commit  per- 
sons charged  with  offenses  and  held  for  trial,  shaU  .direct, 
on  his  order  of  committal — in  case  the  persen  charged  is  a 
woman  or  girl,  or  a  boy* under  sixteen  years  of  age — that 
such  person  be  placed  in  the  house  of  detention,  in  his 
county,  instead  of  the  jail ;  and  every  person  held  as  a  wit- 
ness in  such  county  shall  be  placed  in  such  house  of  deten- 
tion. 

These  provisions  do  not,  however,  apply  to  the  committal 
of  persons  charged  with  crimed  punishable  by  death,  or  im- 
prisonment in  States  prison,  for  a  term  exceeding  five  years^ 
or  charged  with  the  second  offense." 

5.  After  Indictment. 

A  bench  warrant  is,  in  itself,  a  commitment,  when  issued^ 
upon  an  indictment,  in  case  no  bail  is  given,  and  the  court 
issuing  it  has  adjourned  for  the  term  ;  and  such  warrant  di- 
rects the  defendant  to  be  delivered  to  the  proper  custody." 

On  Order  of  Court. — The  court  to  which  the  indictment  is; 
presented,  or  sent,  or  removed  for  trial,  if  the  defendant  has; 
given  bail  for  his  appearance  to  answer  the  charge,  may- 
order  the  defendant  to  be  committed  to  actual  custody,  either- 
without  bail,  or  unless  he  give  bail  in  an  increased  amount, 

'  Id.,  §  217.  .     «  Code  Crim.  Pro.,  §§  300,  301. 

'  Laws  1875,  chap.  461. 
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to  be  specified  in  the  order; '  and  if  the  defendant  be'  present 
when  the  order  is  made,  he  must  be  forthwith  committed 
accordingly.  Where  he  is  not  present  when  such  order  is 
made,  he  may  be  so  committed  on  being  brought  jip  on  a 
bench  warrant."  In  this  case,  the  order  being  made  in  court, 
no  commitment  or  further  authority  is  necessary,  as  the  order 
is  a  part  of  the  record  of  the  court, '  and  no  provision  is  made 
for  a  warrant  of  commitment  by  the  Code  of  Criminal  Pro- 
cedure. A  certified  copy  of  the  order  may  be  procured  by 
the  ofEcer,  should  he  desire  it,  which  will  take  the  place  of 
a  commitment. 

Indicted  in  Wrong  Btate  or  County. — When  it  appears 
on  the  trial  of  the  indictment,  that  the  crime  was  committed 
out.  of  the  jurisdiction  of  this  State,  the  court  may  order  the 
defendant  to  be  detained  for  a  reasonable  time  specified  in 
the  order,  until  the  district  attorney  can  communicate  with 
the  proper  authority  of  the  State,  territory  or  district  where 
the  crime  was, committed.  And  when  it  appears  that  the 
crime  was  committed  within  the  exclusive  jurisdiction  of 
another  county  of  this  State,  the  court  must  direct  the  de- 
fendant to  be  committed  for  such  time  as  it  deems  reasonable, 
to  await  a  warrant  from  the  proper  county  for  his  arrest ;  or 
if  the  crime  be  a  misdemeanor  only,  he  may  be  admitted  to 
bail.*  In  either  of  these  cases  the  commitment  consists  of 
the  order  made  in  open  court,  and  no  other  authority  is 
needed  for  the  detention  of  the  defendant. 

On  Appearing  for  Trial. — When  a  defendant,  who  has 
given  bail,  appears  for  trial,  the  court  may,  in  its  discretion, 
at  any  time  after  his  appearance  for  trial,  order  him  to  be 
committed  to  the  custody  of  the  proper  officer  of  the  county, 
to  abide  the  judgment  or  further  order  of  the  court ;  and  he 
must  be  committed  and  held  accordingly."  As  in  other 
cases,  where  the  defendant  is  committed  by  order  of  the 
court,  made  in  open  court,  no  further  commitment  than  the 
order  itself  is  needed. 

Order  for  Re-submission. — When  the  indictment  is  set 

1  Code  Crim.  Pro.,  §  306. 

«  Code  Crim.  Pro.,  §  307. 

3  Slate  n.  Heathman,  Wright  (Ohio),  691. 

^  Code  Crim.  Pro.,  §§  403,  404.        , 

'  Code  Crim.  Pro.,  §  433. 
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aside  on  motion,  and  the  court  directs  that  the  case  be  re- 
submitted, the  defendant,  if  already  in  custody,  must  so  re- 
main.' In  such  case  the  order  for  re- submission  operates  as  a 
commitment,  and  where  the  defendant  has  given  bail  or  de- 
posited money  instead,  the  bail  or  money  is  answerable  for 
his  appearance  to  answer  a  new  indictment.  So  too,  in  a 
case  where  the  jury  is  discharged  on  the  trial,  because  the 
facts  as  charged  in  the  indictment  do  not  constitute  a  crime, 
and  in  the  opinion  of  the  court  a  new  indictment  can  be 
framed,  and  the  court  directs  that  the  case  be  re-submitted 
to  the  same,  or  another  grand  jury.' 

6.  On  Verdict. 

Where,  on  a  general  verdict,  a  judgment  of  acquittal  be 
given,  and  the  acquittal  is  for  a  variance  between  the  proof 
and  the  indictment,  which  may  be  obviated  by  a  new  in- 
dictment, the  court  may  order  the  detention  of  the  defend- 
ant, to  the  end  that  a  new  indictment  may  be  preferred.' 

If  a  general  verdict  be  rendered  against  the  defendant,  or 
a  special  verdict  be  given,  he  must  be  remanded,  if  in  cus- 
tody, or  if  on  bail,  he  may  be  committed  to  the  proper  offi- 
cer of  the  county,  to  await  the  judgment  of  the  court  upon 
the  verdict.* 

If  Iijusane. — If  the  defense  is  insanity,  and  the  defendant 
be  acquitted  on  that  ground,  if  he  be  in  custody,  and  the 
court  deem  his  discharge  dangerous  to  the  public  peace  or 
safety,  he  must,  by  order,  be  committed  to  the  State  lunatic 
asylum  until  he  becomes  sane."  In  all  these  cases,  unless 
it  be  the  last,  nothing  further  than  the  order  made  in  court 
is  necessary  for  the  commitment.  In  the  case  of  commit- 
ment to  a  lunatic  asylum,  a  certified  copy  of  the  record  of 
the  court,  including  the  order  of  commitment,  would  be 
proper,  if  not  required  for  the  protection  of  the  authorities 
of  the  asylum,  as  well  as  of  the  officer  conducting  the  de- 
fendant there. 

7.  On  Arrest  of  Judgment. 
When  Judgment  is  arrested,  if  there  is  reasonable  ground 

I  Code  Crim.  Pro.,  g§  317,  318.  ^  Code  Crim.  Pro.,  §  453. 

=  Code  Crim.  Pro.,  §§  408,  409.  ^^  Code  Crim.  Pro.,  §  454. 

3  Code  Crim.  Pro.,  §  452. 
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to  believe  the  defendant  guilty,  and  a  new  indictment  can 
"be  framed  upon  which  he  may  be  convicted,  the  court  may 
order  him  to  be  re-committed,  or  admitted  to  bail  anew,  to 
answer  the  new  indictment ;  and  if  there  is  reasonable 
ground  to  believe  him  guilty  of  another  crime  he  must  be 
committed  or  held  to  answer  therefor."  This  order  is  made 
in  open  court,  and  no  other  commitment  is  needed. 

8.  A^ter  Judgment. 

After  judgment  has  been  pronounced  and  entered,  in 
■every  case,  except  judgment  of  death,  a  certified  copy  of 
the  entry  thereof  upon  the  minutes  must  be  forthwith  fur- 
nished to  the  officer  whose  duty  it  is  to  execute  the  judg- 
ment, and  no  other  warrant  or  authority  is  necessary  for  its 
•execution." 

Where  the  judgmentis  imprisonment,  orafine,  and  impris- 
onment until  it  be  paid,  the  defendant  must  forthwith  be 
committed  to  the  proper  officer,  and  by  him  detained,  until 
the  judgment  be  complied  with.  If  the  judgment  isimpris- 
onment  in  the  county  jail,  or  a  fine,  and  imprisonment  until 
paid,  the  judgment  must  be  executed  by  the  sheriff  of  the 
county.  In  all  other  cases,  where  the  sentence  is  imprison- 
ment, the  sheriff  of  the  county  must  deliver  the  defend- 
ant to  the  proper  officer,  in  execution  of  the  judgment, 
and  must,  in  such  case,  deliver  a  copy  of  the  entry  of  the 
judgment  upon  the  minutes  of  the  court,  together  with 
the  body  of  the  defendant,  to  the  keeper  of  the  prison  in 
-which  the  defendant  is  to  be  imprisoned."  And  the  sheriff 
or  his  deputy,  while  conveying  the  defendant  to  the  proper 
prison,  in  execution  of  a  judgment  of  imprisonment,  has  the 
same  authority  to  require  the  assistance  of  any  citizen  of 
this  State  in  securing  the  defendant,  and  retaking  him  if  he 
escape,  as  if  the  sheriff  were  in  his  own  county  ;  and  every 
person  who  refuses  or  neglects  to  assist  the  sheriff,  when  so 
required,  is  punishable,  as  if  the  sheriff  were  in  his  own 
county.* 

9.  On  Surrender  hy  Bail. 
When  a  surety  on  an  undertaking  surrenders  the  defend- 

1  (;ode  Crim.  Pro.,  §  470.  »  Code  Crim.  Pro.,  §§  487,  488,  489. 

«  Code  Crim.  Pro.,  §  486.  ■•  Code  Crim.  Pro.,  §  490. 
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ant  in  Ms  exoneration,  or  the  defendant  himself  surrenders, 
to  the  officer  to  whose  custody  he  was  committed  at  the  time 
of  giving  bail,  a  certified  copy  of  the  undertaking  of  the 
bail  delivered  to  the  officer,  operates  as  a  commitment,  and 
the  officer  must  detain  the  defendant  thereon  as  upon  a 
-commitment,  and,  by  a  certificate  in  writing,  acknowledge 
the  surrender/ 

10.  In  Bastardy  Proceedings. 

Upon  the  making  of  an  order  of  filiation  in  these  proceed- 
ings, if  the  defendant  fails  to  give  the  undertaking  required, 
the  magistrates  making  the  order,  or  either  of  them,  must 
•commit  him,  by  warrant,  to  the  county  jail,  or,  in  the  city 
of  New  York,  to  the  city  prison  of  that  cijiy,  until  he  be 
discharged  by  the  court  of  sessions  of  the  county,  or  deliver 
the  undertaking  required ; '  and  when  so  committed  he 
must  be  actually  confined.' 

Committing  Mother. — The  magistrate  issuing  the  warrant, 
or  the  magistrates  making  the  examination  may,  on  the  re- 
fusal of  the  mother  of  a  bastard,  chargeable  to  a  county, 
city  or  town,  or  a  woman  pregnant  of  a  child  likely  to  be 
born  such,  to  disclose  the  name  of  the  father  of  the  bastard, 
upon  being  so  required,  commit  her,  at  the  expiration  of 
■one  month  from  her  delivery,  if  sufficiently  recovered,  to 
the  county  jail,  or,  if  in  the  city  of  New  York,  to  the  city 
j)rison  of  that  city,  by  a  warrant  setting  forth  the  cause 
thereof,  until  she  disclose  the  name  of  the  father." 

Where  an  order  has  been  made  directing  the  mother  of 
such  bastard,  as  aforesaid,  to  support  it,  and  such  order, 
after  service  on  her,  is  not  complied  with,  she  must  be  com- 
mitted by  the  magistrates  making  the  order — any  two  mag- 
istrates of  the  county  or  city  where  she  is — to  the  county 
jail,  or,  in  the  city  of  New  York,  to  the  city  prison  of  that 
-city,  until  she  comply  with  the  order,  or  be  discharged  by 
^ving  an  undertaking  for  her  appearance  at  the  next  court 
of  sessions  of  the  county. ' 

By  Court  of  Sessions. — On  the  hearing  of  an  appeal,  if 

'  Code  Crim.  Pro.,  §  590.  ■"  Code  Crim.  Pro.,  §  856. 

'  Code  Crim.  Pro.,  §  853.  »  Code  Crim.  Pro.,  §§  857,  858. 

3  Code  Crim,  Pro.,  §  853. 
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the  order  of  filiation  be  afiirmed,  and  the  defendant  re- 
quired to  enter  into  an  undertaking,  on  failure  to  give  the 
undertaking  required,  he  must  be  committed  to  the  county 
]ail,  or,  in  the  city  of  New  York,  to  the  city  prison  of  that 
city  until  he  do  so,  or  be  discharged  by  the  court.'  And 
where  the  mother  is  committed  for  failure  to  comply  with 
an  order  directing  her  to  support  the  bastard,  or  gives  an 
undertaking  for  her  appearance  before'  the  court  of  sessions, 
upon  the  making  of  such  an  order,  if  the  court  of  sessions 
affirm  the  order  and  require  an  undertaking,  she  must,  in 
default  of  such  undertaking,  be  committed  to  the  county- 
jail,  or,  in  the  city  of  Kew  York,  to  the  city  prison  of  that 
city  until  she  do  so,  or  be  discharged  by  the  court." 

Qourt  of  Sessions  only  can  Discharge. — A  person  com- 
mitted to  prison,  charged  as  the  father  of  a  bastard,  or  of  a 
child  likely  to  be  born  a  bastdird,  or  a  mother  of  a  bastard 
committed  for  not  giving  an  undertaking  to  support  the  bas- 
tard, or  to  indemnify  the  public,  can  be  discharged  from 
imprisonment,  only  by  the  court  of  sessions  of  the  county.* 

11.  Vagrants. 

Upon  conviction  on  the  charge  of  vagrancy,  the  record  of 
conviction,  which  consists  of  a  certificate,'  must  be  immedi- 
ately filed  in  the  county  clerk' s  office  ;  and  the  magistrate, 
before  whom  the  conviction  is  had,  issues  a  warrant  of  com- 
mitment, signed  by  him  with  his  name  of  office,  committing 
such  vagrant,  if  a  proper  object  for  such  relief,  and  not  a 
notorious  offender,  and  not  a  child  under  sixteen  years  of 
age,  or  a  female  between  the  age  of  fifteen  and  thirty,  where 
the  act  of  vagrancy  is  habitual  drunkenness  or  common 
prostitution,  or  a  non-resident  of  the  State,  to  the  county 
poor-house,  if  there  be  one,  or  to  the  alms-house  or  poor- 
house  of  the  city,  village  or  town,  for  not  exceeding  six 
months,  at  hard  labor ;  or,  if  not  a  proper  person  to  be  so 
committed,  he  must  be  committed  for  a  like  term  to  the 
county  jail,  or,  in  the  city  of  JSTew  York,  to  the  city  prison 

>  Code  Crim.  Pro.,  §§  867,  868. 
»  Code  Crim.  Pro.,  §i5  870,  872. 
3  Code  Crim.  Pro  ,  g§  880,  877. 
«  Code  Crim.  Pro.,  §  891. 
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or  penitentiary  of  that  city ;  or,  in  the  county  of  Kings,  to 
the  penitentiary  of  that  county.' 

Children. — It  is  not  lawful  to  commit  any  child  under 
sixteen  years  of  age  as  a  vagrant  to  any  jail,  county  poor- 
house  or  alms-house,  except  such  child  being  between  the 
age  of  five  and  fourteen,  and  a  truant,  under  the  provisions 
of  the  Code  of  Criminal  Procedure,  has  no  parent,  guardian 
or  master,  or  none  can  be  found,  or  the  parent,  guardian  or 
master  refuse  or  neglect,  within  a  reasonable  time,  to  enter 
into  the  engagement  and  give  the  security  required  of  them 
in  such  case,  and  there  is  no  place  provided  for  the  recep- 
tion of  such  child,  in  which  case  he  shall  be  committed  to 
the  alms-house  of  the  county;'  and  except  where  a  child 
be  found  begging  for  alms,  such  child,  under  the  provisions 
of  the  Code  of  Criminal  Procedure  must  be  committed  to 
the  county  poor-house,  or  other  place  provided  for  the  sup- 
port of  the  poor.' 

Women. — Females  convicted  of  being  vagrants,  the  act 
of  vagrancy  being  habitual  drunkenness,  or  common  pros- 
titution, and  being  between  the  age  of  fifteen  and  thirty, 
convicted  in  any  county  other  than  Kings  and  New  York, 
may  be  committed  to  the  house  of  refuge  for  women  ;*  and 
women  under  sixteen  for  acts  of  vagrancy  consisting  of  pros- 
titution, convicted  in  either  the  fourth,  fifth,  sixth,  seventh 
or  eighth  judicial  districts,  may  be  committed  to  the  West- 
ern House  of  Refuge  for  juvenile  delinquents.'  It  appears 
that  the  commitment  to  the  house  of  refuge  for  women  is 
executed  under  the  direction  of  the  managers  of  that  insti- 
tution. 

Tramps. — Tramps  are  to  be  committed  to  the  nearest  pen- 
itentiary for  not  more  than  six  months  ;  and  any  act  of 
vagrancy,  by  any  person,  not  a  resident  of  the  State,  con- 
stitutes such  person  a  tramp." 

'  Code  Crim.  Pro.,  §  893;  see  3  R.  S.  (7th  ed  ),  1896;  3  id.  (6th  ed.),  837;  id. 
(5th  ed.),  880. 

=  Laws  1879,  chap.  340;  3  R.  S.  (7th  ed.),  1881;  Code  Crim.  Pro.,  §  887, 
subd.  8,  §.  888;  see  Laws  1875,  chap.  173;  (3  R.  S.  [7tli  ed.],  1880;  id.  [7th 
ed.],  2655,  2659). 

'  Code  Crim.  Pro.,  §  893. 

*  Laws  1881,  chap.  187  (3  R.  S.  [7th  ed.],  2664). 
»  Laws  1857,  chap.  228  (3  R.  S.  [7th  ed.],  2662). 

•  Laws  1880,  chap  176  (3  R.  S.,  [7th  ed.],  1898). 
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12.  Disorderly  Persons. 

A  defendant  convicted  of  being  a  disorderly  person,  must 
be  committed  to  the  county  jail,  by  warrant  signed  by  the 
magistrate  with  his  name  of  office,  or  in  the  city  of  New 
York,  to  the  city  prison  or  penitentiary  of  that  city,  for 
not  exceeding  six  months,  at  hard  labor,  or  until  he  give 
the  required  security  ;  the  record  of  conviction,  which  con- 
sists of  a  certificate,  should  be  immediately  filed  in  the  coun- 
ty clerk' s  oflace, '  If,  however,  such  disorderly  person  be  un- 
der sixteen  years  of  age,  the  commitment  must  not  be  to  the 
county  jail,  but  to  some  reformity  or  other  institution,  as 
provided  for  in  the  case  of  juvenile  delinquents."  Females 
tinder  sixteen,  may  be  sent  to  the  Western  House  of  Eef- 
uge,  if  in  fourth,  fifth,  sixth,  seventh  or  eighth  judicial 
districts.' 

Upon  examination  into  each  case  of  confinement,  on  con- 
viction for  being  a  disorderly  person,  by  the  court  of  ses- 
sions, as  is  required  by  law,  such  court  may,  after  such 
inquiry,  order  such  person  to  be  kept  in  the  county  jail,  or 
in  the  city  of  New  York,  in  the  city  prison  or  penitentiary" 
of  that  city,  for  a  term  not  exceeding  six  months,  at  hard 
labor. "  The  Revised  Statutes  also  provide  that  during  any  part 
of  the  time  of  such  imprisonment,  not  exceeding  thirty  days, 
such  offender  may  be  directed  to  be  kept  on  bread  and 
water  only,  but  it  is  supposed  that  the  provisions  of  the 
Criminal  Code  covering  this  matter  have  abrogated  such  parts 
of  the  statute  as  differ  from  it. 

13.  Juvenile  Delinquents. 

Where  a  person  between  sixteen  and  twenty-one  years  of 
age,  is  convicted  of  a  felony,  or  where  the  term  of  impris- 
onment of  a  male  convict  for  a  felony  is  fixed  by  the  trial 
court  at  three  years  or  less,  the  court  may  direct  the  convict 
to  be  imprisoned  in  a  county  penitentiary  instead  of  a  State 
prison,  if  there  is  a  county  penitentiary  within  the  judicial 

I   1  Code  Crim.  Pro.,  §  903. 

r  «  Laws  1879,  chap.  240  (3  B.  S.,  [7th  ed.],  1881).;  See  Laws  1875,  chap.  173; 
3  R.  S.  (7th  ed.),  1881;  Penal  Code,  §  291. 
t  =  Laws  1875,  chap.  238  (3  R.  S.,  [7th  ed.],  2663). 
"  Code  Crim.  Pro.,  §§  909,  911;  R.  8.  (7th  ed.),  1949. 
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district  in  which  the  trial  is  had.'  A  male  between  the 
ages  of  sixteen  and  thirty,  convicted  of  a  crime,  may,  in 
the  discretion  of  the  court,  be  sentenced  to  imprisonment 
in  the  New  York  State  Reformatory  at  Elmira." 

Where  a  person  under  sixteen  years  of  age  is  convicted  of 
a  crime,  the  court  may,  instead  of  sentencing  to  a  State 
prison  or  penitentiary,  direct  confinement  in  a  house  of  ref- 
uge, under  the  provisions  of  the  statute  relating  thereto, 
and  when  the  conviction  is  had  in  the  first,  second  or  third 
judicial  districts,  the  confinement  must  be  in  the  house  of 
refuge,  established  by  the  managers  of  the  society,  for  the 
reformation  of  juvenile  delinquents  in  the  city  of  New 
York;  in  any  other  district,  in  the  western  house  of  refuge, 
for  juvenile  delinquents." 

And  where  a  person  under  twelve  years  of  age  is  con- 
victed of  a  misdemeanor,  the  court  in  its  discretion,  may, 
instead  of  fine  or  imprisonment,  direct  such  child  be  placed 
in  charge  of  any  suitable  person  willing  to  receive  him,  and 
be  thereafter,  until  majority  or  for  a  shorter  term,  subjected 
to  such  discipline  and  control  of  the  person  receiving  him, 
as  a  parent  or  guardian  may  exercise  over  a  minor.  *  The 
court  sentencing  must  ascertain  the  age  of  a  juvenile  delin- 
quent, and  insert  it  in  the  commitment.' 

14.  Women^  House  of  Refuge  for. 
All  females  between  the  ages  of  fifteen  and  thirty  years, 
sentenced  in  any  county  but  New  York  and  Kings,  on  a 
conviction  for  petit  larceny,  habitual  drunkeness,  common 
prostitution,  or  frequenters  of  disorderly  houses,  or  houses 
of  prostitution,  may  be  sentenced  and  committed  to  the  house 
of  refuge  for  women,  upon  which  the  magistrate  or  court 
sentencing,  must  notify  the  superintendent  of  such  house  of 
refuge,  and  the  board  of  managers  thereof,  will  attend  to 
the  conveying  of  such  women  from  the  place  of  conviction." 

'  Penal  Code,  §  699. 
s  Id.,  §  700. 

s  Id.,  §  701 ;  Laws  1875,  cliap.  338  (3  R.  S.,  [7th  ed.],  2683);  3  R.  S.(7th  ed.), 
2537;  3  R.  S.  (6th  ed.),  990;  3  R.  S.  (5th  ed.),  9s7. 
<  Penal  Code,  §  713. 

'  3  R.  S  ,  (7th  ed.),  3661;  3  R.  8.,  6th  ed.),  991;  3  R.  S.,  (5th  ed.),  987. 
^  Laws  1881,  chap.  187;  3  R.  S.,  (7th  ed.),  3664. 
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Convicted  of  Felony. — A  female  convicted  of  a  felony  pun  - 
ishable  by  imprisonment,  must  be  sentenced  to  a  county 
penitentiary,  instead  of  a  State  prison,  and  if  there  is  none 
in  the. county  where  she  is  convicted,  then  to  the  nearest 
one.' 

15.  County  Jail — Penitentiary — State  Prison. 

.Where  the  term  of  imprisonment  is  less  than  a  year,  it 
must  be  in  the  county  jail,  or  place  designated  to  be  used 
as  such,  except  when  otherwise  specially  prescribed  by  stat- 
ute, as  in  the  case  of  children ;  °  where  the  imprisonment  is 
for  one  year,  the  same  may  be  either  in  a  county  jail,  or  in 
a  penitentiary  or  State  prison.'  Where  the  imprisonment 
shall,  by  the  sentence,  be  for  more  than  a  year,  the  same 
shall  be  in  a  State  prison  at  hard  labor.*  This,  however, 
does  not  apply  to  cases  where  special  provision  is  made  by 
statute,  for  the  punishment  of  particular  offenses,  or  offend- 
ers, nor  to  female  convicts  and  juvenile  delinquents.  In 
cases  of  misdemeanors,  where  no  other  punishment  is  speci- 
ially  prescribed  by  the  Penal  Code,  or  by  any  other  statu- 
tory provision,  the  punishment  shall  be  by  imprisonment  in 
a  penitentiary,  or  county  jail,  for  not  more  than  one  year, 
or  by  fine  of  not  more  than  $500,  or  by  both;  *  but,  as  we 
have  already  seen,  if  the  punishment  is  less  than  a  year,  the 
imprisonment  must  be  in  the  county  jail. 

16.  Fugitives. 

The  proceedings  in  regard  to  the  commitment  of  fugitives 
are  similar  to  those  upon  the  arrest  and  commitment  of 
persons  charged  with  a  crime  committed  in  this  State.*  The 
commitment  is  for  a  time  specified  in  the  warrant  of  com- 
mitment, which  is  deemed  reasonable,  to  enable  the  arrest 
of  the  fugitive  under  a  warrant  issued  after  a  requisition." 

17.  Search  of  Person. 

Incident  to  the  commitment,  any  magistrate  who  shall 
commit  any  person  charged  with  any  offense,  to  prison,  or 

'  Penal  Code,  §  698.  .  *  Penal  Code,  §  704. 

'  Penal  Code,  §  702.  *  Penal  Code,  §  15. 

3  Penal  Code,  §  703.  f  Code  Crim.  Pro. ,  §§  829,  830. 
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by  whom  any  vagrant  or  disorderly  person  shall  be  com- 
mitted, may  cause  such  person  to  be  searched  for  the  pur- 
pose of  discovering  any  property,  and,  if  any  property  be 
found,  it  may  be  taken  and  applied  to  the  support  of  such 
person  while  in  confinement.' 

18.  Commitment  of  Witness  for  Perjury. 
Where  it  appears  probable  to  a  court  of  record  that  a 
person,  who  has  testified  before  it  in  an  action  or  proceed- 
ing, has  committed  perjury  in  his  testimony,  the  court  may 
immediately  commit  him,  by  order  or  process,  to  prison,  or 
take  ban  for  his  appearance  and  answer  to  an  indictment 
lor  perjury." 


SECTION  V( 


OF  BAIL. 

1.  Defined. 
"The  taking  of  bail  consists  in  the  acceptance,  by  a  com- 
petent court  or  magistrate,  of  the  undertaking  of  sufficient 
bail  for  the  appearance  of  the  defendant  according  to  the 
terms  of  the  undertaking,  or  that  the  baU  will  pay  to  the 
people  of  this  State  a  specified  sum."  ' 

2.  Deposit,  Instead  of. 

The  defendant,  at  any  time  after  an  order  admitting  him 
to  bail,  instead  of  giving  bail,  may  deposit  with  the  county 
treasurer,  of  the  county  in  which  he  is  held  to  answer,  the 
sum  mentioned  in  the  order ;  and  upon  delivering  to ,  the 
officer  in  whose  custody  he  is,  a  certificate  of  the  deposit, 
he  must  be  discharged  from  custody." 

Deposit  after  Giving  Bail. — If  the  defendant  have  given 
bail,  he  may,  at  any  time  before  the  forfeiture  of  the  under- 
taking, in  like  manner,  deposit  the  sum  mentioned  in  the 
undertaking,  and,  u.pon  the  deposit  being  made,  the  bail  is 
exonerated. ' 

'  3  R.  8.  (7th  ed.),  3576;  id.  (6th  ed.),  1045;  id.  (5th  ed.),  1041. 

2  Penal  Code,  §  103. 

3  Code  Crim.  Pro.,  §  551. 
■"  Code  Crim.  Pro.,  §  586. 
«  Code  Crim.  Pro.,  §  587. 
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Bail  after  Deposit. ^li  money  be  deposited,  as  provided 
above,  bail  may  be  given  in  the  same  manner  as  if  it  had 
been  originally  given  upon  the  order  for  admission  to  bail, 
at  any  time  before  the  forfeiture  of  the  deposit.  The  court 
or  magistrate,  before  whom  the  bail  is  taken,  must  there- 
upon direct,  in  the  order  of  allowance,  that  the  money  de- 
posited be  refunded  by  the  county  treasurer  to  the  defend- 
ant, and  it  must  be  refunded  Accordingly.' 

3.  To  Keep  the  Peace. 

On  arrest  upon  a  peace  warrant,  security  to  keep  the 
peace  is  required  by  the  magistrate  before  whom  the  de- 
fendant is  tried  or  examined,  on  there  being  just  reason  to 
fear  the  commission  of  the  crime  threatened ;  it  is  in  the 
form  of  an  undertaking,  in  such  sum  as  the  magistrate  may 
direct,  not  exceeding  one  thousand  dollars,  with  one  or 
more  sufficient  sureties,  and  conditioned  that  the  defendant 
shall  abide  the  order  of  the  next  court  of  sessions  of  the 
county,  and  in  the  meantime  that  he  will  keep  the  peace 
toward  the  people  of  this  State,  and  particularly  towards 
the  complainaip.t.' 

On  Assault  in  Presence  of  Court. — A  person,  who  in  the 
presence  of  a  court  or  magistrate,  assaults  or  threatens  to 
assault  another,  or  to  commit  a  crime  against  his  person  or 
property,  or  who  contends  with  another  in  angry  words, 
may  be  thereupon  ordered  by  the  court  or  magistrate,  to 
give  security  as  provided  above.' 

After  Commitment. — After  commitment  for  a  failure  to 
give  security  in  either  of  the  foregoing  cases,  the  person  so 
committed,  may  be  discharged,  by  any  two  justices  of  the 
peace  of  the  county,  or  police  or  special  justices  of  the 
city,  upon  giving  the  security  required  when  committed." 

On  Conviction  in  Certain  Cases. — Any  court  before  which 
a  conviction  is  had  of  an  offense  not  punishable  by  death 
or  imprisonment  in  the  State  prison,  in  addition  to  the  sen- 
tence authorized,  may  require  the  defendant  to  give  security 
to  keep  the  peace  or  to  be  of  good  behavior,  or  both,  for  any 
term  not  exceeding  two  years,  or  to  stand  committed  until 

'  Code  Crim.  Pro.,  §  588.  »  Code  Crim.  Pro... §  93. 

'  Code  Crim.  Pro.,  §  89.  *  Code  Crim.  Pro.,  §  91. 
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such  security  be  given,  but  this  does  not  apply  to  cases  of 
convictions  for  libel.' 

4.  Crimes  PunisJiable  With  Death. 

The  defendant  cannot  be  admitted  to  bail,  except  by  a 
judge  of  the  Supreme  Court  or  by  a  Court  of  Oyer  and 
Terminer,  where  he  is  charged:  1.  With  a  crime  pun- 
ishable v\rith  death  ;  or,  3.  With  the  infliction  of  a  proba- 
bly fatal  injury,  upon  another,  and  under  such  circum- 
stances, as  that,  if  death  ensue,  the  crime  would  be  murder." 
The  only  crimes  punishable  by  death,  are  treason  and  mur- 
der in  the  first  degree."  These  cases  were  formerly  known 
as  unbailable  in  this  State,  except  where  the  facts  did  not 
sustain  the  charge  ;  but  now  it  would  appear  to  be  left  in 
the  discretion  of  the  judge  or  court  named.  Under  the 
Mississippi  Bill  of  Rights,  section  8,  one  accused  of  murder, 
is  entitled  to  bail,  if  there  is  a  reasonable  doubt  as  to 
whether  he  committed  the  crime  ;*  but  not,  however,  as  a 
matter  of  right."  In  Indiana,  where  proof  is  evident,  or 
presumption  strong,  murder  in  the  second  degree  is  not 
bailable.  ° 

5.  Other  Crimes. 
In  all  other  cases  than  -those  just  mentioned,  the  defend- 
ant may  be  admitted  to  bail,  before  conviction,  as  follows  r 

1.  As  a  matter  of  right  in  cases  of  misdemeanor. 

2.  As  a  matter  of  discretion  in  all  other  cases.' 

All  crimes  are  either  felonies  or  misdemeanors. "  A  felony 
is  a  crime  which  is  or  may  be  punishable  by  either  death  or 
imprisonment  in  a  State  prison  ; "  all  other  crimes  are  mis- 
demeanors." In  all  cases,  then,  wh^re  the  punishment  is 
imprisonment  in  a  State  prison,  as  well  as  in  cases  ■vvhere' 

1  3  R.  a,  (5th  ed.),  1031;  id.  (6th  ed.),  1033;  id.  (7th  ed.),  2573. 

2  Code  Crim.  Pro.,  §  553. 

3  Penal  Code,  §§  38,  186. 

*  Ex  parte,  Bridewell,  57  Miss  ,  39. 

*  Ex  parte  Eortenberry,  53  Miss.,  428. 
«  Ex  parte  Colter  35,  Ind.,  100. 

'  Code  Crim.  Pro.,  §  553. 
«  Penal  Code,  §  4. 
»  Penal  Code,  "^  5. 
1°  Penal  Code,  S  5. 
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the  punishment  is  death,  the  taking  of  bail  is  a  matter  of 
discretion,  and  in  all  other  cases  a  matter  of  right,  before 
conviction. 

6.  Bail  for  Appearance  for  Examination. 

"When  the  defendant  is  held  to  appear  for  examination, 
bail  for  such  appearance  may  be  taken,  either  by  the  magis- 
trate who  issued  the  warrant,  or  before  whom  the  same  is 
returnable,  or  by  any  judge  of  the  Supreme  Court/  It  is 
understood,  of  course,  that  this  is  in  cases  where  the  crime 
charged  is  not  punishable  by  death,  in  which  case,  as  we 
have  seen,  a  judge  of  the  Supreme  Court  or  a  Court  of  Oyer 
and  Terminer  only,  can  admit  to  bail.  And  this  applies  as 
well  in  all  adjournments  of  the  examination."  The  bail,  in 
such  case,  is  an  undertaking,  with  one  or  more  suflB.cient 
sureties,  approved  by  the  magistrate  or  judge,  conditioned 
for  the  appearance  of  the  defendant  during  the  examination, 
or  at  such  time  to  which  the  examination  is  adjourned,  or 
it  may  be  a  deposit  of  money  as  before  stated. 

As  we  have  before  seen  the  defendant  must  be  taken  be- 
fore a  magistrate  without  unnecessary  delay,  and  may  give 
bail  at  any  time  in  the  day  or  night,  and  that  in  the  cities 
of  New  York  and  Brooklyn,  a  police  justice  to  be  designated 
from  time  to  time  by  the  mayors  of  those  cities  respectively, 
must  be  in  attendance  at  the  police  head-quartef  s  of  the  city, 
from  four  o'clock  in  the  afternoon  of  each  day,  to  ten  o'clock 
the  next  morning,  to  take  bail  in  proper  cases  if  baU  be 
offered.' 

It  is  also  provided  that  any  captain  or  sergeant  of  police, 
in  any  city  or  village  of  this  State,  may  take  bail  for  appear- 
ance before  a  competent  and  accessible  magistrate  the.  next 
morning,  from  any  person  arrested  for  a  misdemeanor  be- 
tween two  o'  clock  in  the  afternoon  and  eight  o'  clock  the 
ne:f  t  morning,  if  a  magistrate  competent,  to  take  the  baU  be 
not  found  within  an  hour  after  the  arrest.  When  such  cap- 
tain or  sergeant  of  police  takes  bail,  he  must  take  it  by  an 
undertaking,  executed  in  his  presence  by  the  defendant, 

'  Code  Crim.  Pro.,  §  550;  id.,  §  554,  subd.  1. 

=  Code  Crim.  Pro.,  §  193  (see  chap.  21,  Laws  1876). 

3  Code  Crim.  Pro.,  §  165. 
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and  at  least  one  surety,  who  must  justify  under  oatli,  and 
for  that  purpose  the  officer  may  administer  the  oath;  if  the 
ofEense  be  the  violation  of  a  corporation  ordinance,  the 
amount  of  the  bail  must  be  $100,  except  that  if  a  conviction 
upon  the  charge  would  render  the  defendant  liable  only  to 
fine,  the  amount  of  the  bail  must  be  double  the  largest  fine 
that  could  be  imposed  ;  if  the  conviction  would  render  him 
liable  to  imprisonment  for  thirty  days  or  less,  the  amount 
of  bail  must  be  $200.  In  all  other  cases  the  amount  of  bail 
must  be  $500.  The  form  of  such  undertaking  must  be  as 
follows  : 

"We,  A.  B.,  defendant,  and  ,  residing  at  number 

,  in  ,  and  0.  D.,  defendant,  residing  at  , 

hereby  jointly  and  severally  undertake  that  the  above  A.  B., 
defendant,  shall  appear  and  answer  the  complaint  (describ- 
ing it  briefly),  before  the  magistrate  before  whom  he  would 
be  arraigned,  if  not  bailed,  on  the  day  of  18    , 

at  o'clock,  to  answer  to  the  complaint;  and  there  remain 
to  answer,  subject  to  any  order  of  the  magistrate,  and  ren- 
der himself  in  execution  thereof,  or,  if  he  fail  to  perform 
either  of  these  conditions,  then  we  will  pay  to  the  people  of 
the  State  of  New  York  the  sum  of  ."  '  \ 

On  Arrest  for  Felony. — If  the  crime  charged  in  the  war- 
rant be  a  felony,  the  officer  making  the  arrest  must  take  the 
defendant  before  the  magistrate  who  issued  the  warrant, 
unless  such  magistrate  be  absent  or  unable  to  act,  in  which 
case  he  must  take  him  before  the  nearest  or  most  accessible 
magistrate  in  the  same  county.'  From  this  it  appears  that 
no  bail  can  be  taken  in  such  cases,  out  of  the  county  where 
the  warrant  issued,  or  by  any  one  other  than  the  magistrate 
issuing  the  warrant,  except  he  be  absent  or  unable  to  act ; 
and  under  the  Revised  Statutes  it  was  held,  that  a  justice 
of  the  Supreme  Court  had  no  power  to  let  to  bail  a  person 
arrested  in  the  county  of  his  residence,  under  a  warrant 
issued  in  another  county,  or  on  a  charge  of  a  State  prison 
offense.' 

On  Arrest  for  Misdemeanor. — If  the  crime  charged  in  the 
warrant  be  a  misdemeanor,  and  the  defendant  be  arrested 

'  Code  Civ.  Pro,  §  554,  subd.  3. 
'«  Code  Grim.  Pro.,  §§  158,  164.     " 
'  People  ex  rel.  Sichel  v.  Chapman,  30  How.  Pr.,  302. 
10 
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in  anotlier  county,  the  officer  must,  upon  being  required 
by  the  defendant,  take  him  before  a  magistrate  in  that 
county,  who  must  admit  the  defendant  to  bail  for  his  ap- 
pearance before  the  magistrate  named  in  the  warrant;  and 
take  bail  from  him  accordingly.' 

WTio  are  Magistrates. — It  should  be  kept  in  mind  that 
the  title  '■'■magistrate''''  is  not  used  in  the  Criminal  Code  in 
its  limited  and  ordinary  sense,  but  includes,  by  section  147 
of  said  Code,  as  we  have  before  seen,  others  than  justices  of 
the  peace." 

7.  Before  Indictment. 

Where  the  defendant,  on  being  brought  before  the  magis- 
trate, waives  examination  and  elects  to  give  bail, '  and  where, 
after  examination,  he  is  held  to  answer; "  bail  may  be  taken 
by  the  magistrate  holding  him,  if  he  be  one  of  the  magis- 
trates named  in  section  147  aforesaid,  either  upon  his  being 
so  held  to  answer,  or  at  any  time  before  the  return  of  the 
depositions  and  statement  to  the  court,  when  the  crime 
charged  is  a  misdemeanor,  or  a  felony,  punishable  with  im- 
prisonment, not  exceeding  five  years.  In  all  other  cases, 
either  before  or  after  the  return  of  the  depositions  and  state- 
ment, where  bail  may  be  taken  before  conviction,  the  de- 
fendant can  be  admitted  to  bail  only  by  a  judge  of  the 
Supreme  Court,  or  any  judge  authorized  to  preside  in  a  court 
having  jurisdiction  to  try  indictments : '  or  by  the  court  to 
which  the  depositions  and  statement  are  returned  by  the 
committing  magistrate,  if  the  case  be  triable  therein,  or  if 
not,  by  the  court  to  which,  after  indictment,  it  may  be  sent 
or  removed  for  trial ; "  except,  however,  that  after  the  return 
of  the  depositions  and  statement  of  the  committing  magis- 
trate to  the  court,  if  the  court  in  which  the  crime  is  triable 
be  in  session,  the  defendant  can  be  admitted  to  bail  only  by 
a  judge  presiding  in  such  court. '  In  addition  to  these  pro- 
visions as  to  where  the  defendant  may  be  admitted  to  bail, 
the  court  of  Oyer  and  Terniiner  has  Jurisdiction  conferred 

'  Code  Crim.  Pro.,  §  159.  '  Code  Crim.  Pro.,  §§  557-559. 

2  AnU,  Section  1,  chap.,  3.  "  Code  Crim.  Pro.,  §  55a. 

3  Code  Crim.  Pro.,  §  190.  •  '  Code  Crim.  Pro.,  §  559. 
■•  Code  Crim.  Pro.,  §  208. 
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expressly,  "  to  let  to  bail  any  person  committed,  before  and 
after  indictment  found,  upon  any  criminal  charge  what- 
ever ; "  '  and  courts  of  sessions  "  to  let  to  bail  persons  com- 
mitted to  prison  of  the  county  before  indictment,  for  any 
offense  triable  in  that  court,"  '  and  cburts  of  sessions  may 
try  for  any  crime  not  punishable  with  death."  If  the  doj: 
fendant  be  admitted  to  bail,  but  bail  have  not  been  taken, 
the  commitment  must  contain  words  to  the  following  effect: 
"and  that  he  be  committed  to  bail  in  the  sum  of  dollars, 
and  be  committed  to  the  sheriff  of  the  county  of  (or 

in  the  city  and  county  of  New  York,  "  to  the  keeper  of  the 
city  prison  of  the  city  of  New  York  " )  until  he  give  such 
bail."  ' 

By  Magistrate. — Where  defendaijt  is  admitted  to  bail 
by  a  magistrate,  it  must  be  taken  by  the  magistrate  grant- 
ing the  order  admitting  to  bail,  unless  the  order  designates 
some  other  magistrate  by  whom  it  may  be  taken. ' 

Notice  of  Application  for . — In  the  several  cities  of  this 
State,  if  the  crime  charged  be  a  felony,  the  application  for 
admission  to  bail  must  be  upon  notice  of  at  least  two  days, 
to  the  district  attorney  of  the  county,  unless  the  magistrate 
by  order  fixes  a  shorter  time.'  This  notice  must  state  the 
time  and  place  of  giving  the  bail,  the  names,  places  of 
residence  and  occupations  of  the  proposed  surety  or  sureties, 
a  general  description  of  the  real  or  personal  property  of  the 
surety  or  sureties,  in  respect  to  which  they  propose  to  justify 
as  to  their  sufficiency,  with  the  incumbrances  thereon,  by 
mortgage,  judgment  or  otherwise,  if  any  ;  such  notice  may,, 
however,  be  waived  by  the  district  attorney.' 

Order  for  Bail. — Where  application  for  bail  is  made  to 
the  court,  an  order  must  be  made  granting  or  denying  it, 
and,  if  it  be  granted,  stating  the  sum  in  which  bail  may  be 
taken."  If  the  application  be  made  to  a  magistrate,  he  musfe 
certify,  in  writing,  his  decision,  granting  or  denying  the 
same ;  and,  if  he  grant  the  application,  must  state  in  the 
certifipate  the  sum  in  which  bail  may  be  taken.  ° 

'  Code  Crim.  Pro.,  §  23,  subd.  8.  »  Code  Crim.  Pro.,  §  560. 

»  Code  Crim.  Pro  ,  §  39,  subd.  11.  '  Code  Crim.  Pro.,  §  571. 

3  Code  Crim.  Pro.,  ^  39,  subd.  3.  '  Code  Crim.  Pro.,  §  561. 

"  Code  Crim.  Pro.,  §  212.  "  Code  Crim.  Pro.,  §  562. 
»  Code  Crim.  Pro.,  §  567- 
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Renewed  Application  for. — If  an  application  for  admis- 
sion to  bail,  made  to  a  magistrate,  be  denied,  not  more  than 
two  subsequent  applications  therefor  can  be  made  to  other 
magistrates,  unless  it  be  to  a  judge  of  the  Supreme  Court, 
or  a  judge  authorized  to  preside  in  a  court,  having  juris- 
diction to  try  indictments,  and  no  application  to  such  a 
magistrate  has  been  before  made.'  A  violation  of  these 
provisions,  in  regard  to  a  reapplication  for  bail,  is  a  misde- 
meanor ;  and  the  admission  of  the  defendant  to  bail,  con- 
trary thereto,  may  be  revoked  by  the  magistrate  who  made 
it,  or  vacated  by  the  court  to  which  the  depositions  and 
statement  are  or  must  be  sent,  or  to  which,  after  indictment, 
the  action  must  be  sent  for  trial."  ^Notwithstanding  these 
provisions,  the  judge  presiding  in  the  court  in  which  the 
offense  is  triable  is  not  limited  by  them,  to  let  the  defend- 
ant to  bail/  and  the  decision  of  such  judge  granting  or  de- 
nying baU.  is  final.* 

Nature  of  Bail. — The  bail,  in  such  case,  is  for  the  ap- 
pearance of  the  defendant  at  the  court  to  which  the  magis- 
trate is  required  to  return  the  depositions  and  statements ;' 
that  is,  the  next  Court  of  Oyer  and  Terminer,  or  court  of 
sessions  of  the  county,  or  city  court  having  power  to  inquire 
into  the  offense  by  the  intervention  of  a  grand  jury."  The 
Oyer  and  Terminer  or  court  of  sessions  have  power  con- 
currently to  inquire  into  any  offense,  by  intervention  of  a 
grand  jury,  committed  or  triable  in  the  county.'  The  city 
court  of  Brooklyn  has  like  power,  as  to  any  offense  com- 
mited  in  the  city  of  Brooklyn."  The  Superior  Court  of 
Buffalo  has  like  power  as  to  all  crimes  committed  in  the 
city  of  Buffalo.'  The  recorder's  court  of  Utica  has  like 
power  as  to  all  offenses  committed  in  the  city  of  Utica ;'" 
and  the  recorder' s  court  of  Oswego  has  the  same  power,  as 

1  Code  Crim.  Pro.,  §  563. 
»  Code  Crim.  Pro.,  §  564. 
8  Code  Crim.  Pro.,  §  565. 

*  Code  Crim.  Pro.,  §  566. 

'  Code  Crim.  Pro.,  §  554,  subd.  3. 

•  Code  Crim.  Pro.,  §  221. 

•"  Code  Crim.  Pro.,  §  22,  subd.  1,  and  §  39,  subd.  1. 

8  Code  Crim.  Pro.,  §  26. 

9  Code  Crim.  Pro.,  §  28. 

>»  Code  Crim.  Pro.,  §  31;  3  R.  8.  (5th,  ed.),  339;  id:  (6th  ed.),  348. 
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to  offenses  committed  in  the  city  of  Oswego,  or  committed 
in  this  State  on  board  of  any  vessel,  boat  or  float  navigat- 
ing or  floating  on  any  river,  lake  or  canal,  which,  vessel, 
boat  or  float  shall  come  within  the  jurisdiction  of  said  court, 
or  shall  pass  through,  into  or  from  the  said  city  of  Oswego 
on  the  same  voyage  or  trip,  and  in  all  cases  of  larceny  or 
embezzlement  in  which  the  property  stolen  or  embezzled 
shall  be  brought  or  found  within  such  jurisdiction.' 

Form  of  Undertaking. — The  bail  is  in  the  form  of  a  writ 
ten  undertaking,  executed  by  suflBcient  surety.  The  de- 
fendant may  join  in  such  undertaking,  in  the  discretion  of 
the  magistrate.  It  must  be  acknowledged  before  the  magis- 
trate taking  it,  and  must  be  in  substantially  the  following 
form :  ' 

'  'An  order  having  been  made  on  the  day  of  , 

18    ,  by  A.  B.,  a  justice  of  the  peace  of  the  town  of 
(or  as  the  case  may  be),  that  C.  D.  be  held  to  answer  upon 
a  charge  of  (stating  briefly  the  nature  of  the  crime),  upon 
which  he  has  been  duly  admitted  to  bail,  in  the  sum  of 
dollars : 

We,  C.  D.,  defendant  (if  the  defendant  join  in  the  under- 
taking), of  (stating  his  place  of  residence  and  occupation) 
surety  or  sureties  (as  the  case  may  be),  hereby  undertake, 
jointly  and  severally,  that  the  above-named  C  D.  shall  ap- 
pear and  answer  the  charge  above  mentioned,  in  whatever 
court  it  may  be  prosecuted  ;  and  shall,  at  all  times,'  render 
himself  amenable  to  the  orders  and  process  of  the  court, 
and,  if  convicted,  shall  appear  for  judgment,  and  render 
himself  in  execution  thereof  ;  or,  if  he  fail  to  perform  either 
of  these  conditions,  that  we  will  pay  to  the  people  of  the 
State  of  New  York  the  sum  of  dollars"  (inserting  the 

sum  in  which  the  defendant  is  admitted  to  bail)." 

It  is  held  in  Texas  that  the  undertaking  is  void  for  not 
conforming  to  the  order  of  the  committing  court  as  to  the 
amount ;'  but  where  the  amount  is  larger  than  required,  it 
should  ,not  be  such  a  defect  as  to  be  fatal. 

In  Iowa  it  need  not  specify  the  offense  in  other  than  gen 

'  Code  Crim.  Pro.,  §  31;  3  R.  S.  (5tli  ed.),  344. 

2  Code  Crim.  Pro.,  §  56S. 

«  Neblett  ®.  State,  6  Tex.  App.,  316. 
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eral  terms,'  wliicli  seems  to  accord  with  the  provisions  of  the 
JN'ew  York  Code. 

Who  Qualified  for  Bail.  — The  qualifications  of  bail  are 
as  follows :  1.  He  must  be  a  resident,  and  a  householder  or 
freeholder  within  the  State,  and,  unless  the  magistrate 
otherwise  direct,  within  the  county.  2.  He  must  be  worth 
the  amount  specified  in  the  undertaking,  exclusive  of  prop- 
erty exempt  from  execution  ;  but  the  magistrate,  on  taking 
bail,  may  require  two  sureties,  or.  may  allow  two  or  more  to 
jjistify  severally  in  amounts  less  than  that  expresed  in  the 
undertaking,  if  the  whole  justification  be  equivalent  to  that 
of  one  sufficient  surety.'  By  the  rules  of  the  Supreme 
Court,  an  attorney  or  counsellor  cannot  be  bail. ' 

Justification. — The  surety  or  sureties,  must  in  all  cases 
justify  by  affidavit,  taken  before  the  magistrate.  The  affi- 
davit must  state,  that  each  of  the  sureties  possesses  the 
qualifications  required  as  above."  The  bail  may  be  taken 
and  justify,  in  the  discretion  of  the  court  or  magistrate, 
without  notice  to  the  district  attorney,  or  on  reasonable  no- 
tice to  such  officer,  except  that,  as  we  have  seen,  in  cities, 
and  where  the  crime  charged  be  a  felony,  notice  must  be 
given.  When,  in  the  discretion  of  the  court  or  magistrate, 
notice  is  required,  it  must  be  the  same  as  prescribed  in 
cases  of  felonies  in  cities. '  In  addition  to  the  affidavit,  the 
district  attorney  or  the  magistrate,  may  examine  the  sure- 
ties on  oath,  concerning  their  sufficiency,  in  such  manner 
as  the  magistrate  may  deem  proper.  The  questions  and 
answers  on  such  examination,  must  be  reduced  to  writing, 
and  must  be  subscribed  by  them  ;'  and  other  testimony,  for 
or  against  the  sufficiency  of  the  bail  may  be  received,  and 
the  taking  of  bail  may  be  adjourned,  from  time  to  time,  to 
afford  an  opportunity  of  proving  or  disproving  its  suffici- 
ency.' When  the  examination  is  closed,  the  magistrate 
must  make  an  order,  either  allowing  or  disallowing  the  bail, 
and  must  forthwith  cause  the  same,  with  tlje  affidavits  of 
justification,  and  the  undertaking  of  bail  to  be  filed  with 

'  State  V.  Merrihew,  47  Iowa,  113.  '  Code  Ciim.  Pro.,  §  570. 

5  Code  Crim.  Pro.,  §  5i)9.  «  Code  Critn.  Pro.,  §  573. 

s  Sup.  Ct  Rules,  5.  '  Code  Crim.  Pro.,  §  574. 
•  Code  Crim.  Pro    6  573. 
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the  clerk  of  the  courti^  to  which  the  depositions  and  state- 
ment must  be  sent. ' 

Discharge  on. — Upon  the  allowance  of  the  bail,  and  the 
execution  of  the  undertaking,  the  court  or  magistrate  must 
make  an  order,  signed  by  him,  with  his  name  of  office,  for 
the  discharge  of  the  defendant,  to  the  following  eflEect : 

"To  the  sheriff  of  the  county  of  (or,  in  the  city 

.and  county  of  New  York,  '  to  the  keeper  of  the  city  prison 
of  the  city  of  New  York) : '  " 

"A.  B.,  who  is  detained  by  you,  on  a  commitment,  to  an- 
swer a  charge  for  the  crime  of  (designating  it  generally), 
having  given  sufficient  bail,  to  answer  the  same,  you  are 
•commanded,  forthwith,  to  discharge  him  from  your  cus- 
tody."' If  the  bail  is  not  allowed,  on  justification,  the  de- 
fendant must  be  detained  in  custody  until  lawfully  dis- 
charged. ' 

8.  Special  Sessions. 

In  courts  of  special  sessions,  pending  the  trial  and  judg- 
ment, the,  defendant  must  be,  either  before,  or  after,  or  upon 
commitment,  admitted  to  bail.*  The  bail  must  be  taken 
by  the  magistrate,  by  a  written  undertaking,  executed  by 
the  defendant,  with  one  or  more  sufficient  sureties  approved 
by  the  magistrate,  in  a  sum  not  exceeding  two  hundred 
■dollars  ;'  and  piust  be  in  substantially  the  following  form: 

"A.  B.,  having  been  duly. charged  before  C.  D.,  a  justice 
of  the  peace,  in  the  town  (or  city)  of  (as  the  case  may 

be),  with  the  offense  of  (designating  the  offense  generally)." 

"We, undertake,  jointly  and  severally,  that  he  shall  ap- 
pear thereon,  from  time  to  time,  until  judgment,  at  a  court 
or  special  sessions  in  the  town  or  village  (or  city)  of 
•(as  the  case  may  be),  competent  to  try  the  case,  or  that  we 
pay  to  the  county  of  (naming  the  county  in  which  the  court 
is  held),  the  sum  of  dollars  (inserting  the  sum  fixed 

by  the  magistrate). 

' '  Dated  a  t  the  to  wn  (or  city)  of  (as  the  case  may  be) . "  ° 

This  applies  as  well  to  courts  of  special  sessions  in  the  city 
of  New  York.' 

'  Code  Crim.  Pro.,  §  575.  »  Code  Crim.  Pro.,  §  737. 

•^  Code  Crim.. Pro.,  §  576.  «  Code  Crim  Pro.,  |  738. 

s  Code  Crim.  Pro.,  §  577.  '  Code  Crim.  Pro.,  §  741. 
*  Code  Crim.  Pro.,  §  73(5. 
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9.  Police  Courts. 
The  above  provisions  of  tlie  Code  of  eriminal  Procedure, 
in  reference  to  bail,  are  also  applicable  to  all  police  courts.' 

10.  Special  Sessions  in  New  York. 
The  court  of  special  sessions  in  the  city  and  county  of 
New  York  have  authority  to  try  all  misdemeanors,"  unless 
the  defendant  elects  to  be  tried  at  the  court  of  general  ses- 
sions ; '  and  to  take  recognizance  for  appearance  of  accused 
at  said  court  of  special  sessions,  and  to  require  the  defend- 
ant to  enter  into  a  further  recognizance  to  keep  the  peace 
or  be  of  good  behavior."  These  recognizances  should  be  in 
vpriting,  and  are  in  substance  the  same  as  provided  for  in 
courts  of  special  sessions  in  other  counties. 

11.  Special  Sessions  in  Albany. 

Upon  charges  for  offenses  triable .  before  the  court  of 
special  sessions  in  the  city  of  Albany,  the  police  magistrates 
and  other  magistrates  in  said  city  shall,  if  offered,  take 
recognizances  in  the  cases  provided  by  law,  returnable  at 
the  said  court  of  special  sessions. '  This  court  has  power  to 
take  recognizances  from  the  accused,  for  his  appearance  at 
a  succeeding  term,  in  all  cases  triable  therein. "  The  clerk 
of  the  court  may  continue  the  recognizances,  on  an  adjourn- 
ment of  the  court,  from  time  to  time,  on  account  of  the  in- 
ability  of  the  recorder  or  county  judge  to  hold  the  court.  "■ 
The  recognizances  given  in  this  court  sho^ild  be  in  writing, 
in  substantially  the  same  form  as  in  other  courts  of  special 
sessions. 

Utica  City  Court. — Justices  of  the  peace  in  the  city  of 
Utica  have  no  power  to  hold  courts  of  special  sessions,  nor 
to  issue  process,  by  which  any  proceeding  in  a  court  of 
special  sessions,  in  said  city,  may  be  commenced  or  furthered. 
The  city  court  of  Utica  has  the  same,  with  other  powers,  as. 

■  Code  Crim.  Pro.,  §§  699,  74. 

»  Code  Crim.  Pro.,  §  64;  Laws  1859,  chap.  491,  §  1. 

3  Code  Crim.  Pro.,  §  64,  subd.  1. 

4  Code  Crim.  Pro.,  §  64,  subd.  6;  Laws  165),  chap.  491,  §  1. 

5  Laws  1872,  chap.  384,  §  2. 

«  Code  Crim.  Pro.,  §  68,  subd.  2;  Laws  1873,  chap.  384,  §  11. 
'  Laws  1872,  chap.  384,  §  14. 
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a  court  of  special  sessions  in  that  city,  and  may,  in  its  dis- 
cretion, admit  to  bail  to  await  the  action  of  any  grand  jury, 
-and  to  take  bail  for  the  appearance  of  the  defendant  for 
trial,  in  the  forms  prescribed  by  the  Code  of  Criminal  Pro- 
cedure, in  all  criminal  actions  triable  therein.  The  defend- 
ant, charged  with  misdemeanor,  committed  within  the  cor- 
porate limits  of  said  city,  shall  not  have  the  right  to  give 
bail  to  await  the  action  of  any  grand  jury,  except  in  the 
discretion  of  said  court.' 

12.  After  Indictment. 

Misdemeanors. — Where  the  defendant  is  indicted  for  a 
misdemeanor,  and  is  arrested  on  a  bench  warrant,  the  officer 
making  the  arrest,  must,  if  required  by  the  defendant,  take 
him  before  a  magistrate  in  the  county  in  which  the  warrant 
is  issued,  or  in  which  the  arrest  is  made,  for  the  purpose  of 
giving  bail.  As  we  have  already  seen,  this  requirement,  in 
case  of  misdemeanors,  is  contained  in  the  warrant  itself ; 
and  the  court,  upon  directing  the  warrant  to  issue,  may  fix 
the  amount  of  bail,  when  an  indorsement  is  made  on  the 
warrant  of  the  amount  of  bail  required.  Where  the  defend- 
ant is  brought  before  a  magistrate  of  another  county,  as 
above  provided,  for  the  purpose  of  giving  bail,  such  magis- 
trate must  admit  him  to  bail,  and  certify  the  fact  on  the 
warrant,  and  deliver  the  warrant  and  undertaking  to  the 
officer  having  charge  of  the  defendant,  upon  which  the  de- 
fendant must  be  discharged."  And  where  brought  before  a 
magistrate  of  the  same  county  where  the  warrant  issued, 
the  same  proceedings  should  be  had. 

Felonies. — If  the  crime  charged  in  the  indictment  be  a 
felony,  the  officer  arresting  must  deliver  the  defendant  into 
custody,  in  accordance  with  the  command  of  the  warrant ; 
when  if  the  felony  charged  be  bailable,  and  the  amount  of  bail 
fixed,  bail  must  be  taken  by  the  judge  presiding  in  the  court 
in  which  the  indictment  was  found,  or  to  which  it  was  sent 
or  removed,  or  by  any  judge  of  the  Supreme  Court,  or 
any  judge  authorized  to  preside  in  a  court,  having 
jurisdiction  to  try  indictments  in  the  county. '    It  has  been 

'  Laws. 1882,  chap.  35?.  '  Code  Crim.  Pro.,  §  580. 

2  Code  Crim.  Pro.,  §  578. 
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held  that,  independent  of  any  statute,  any  one  justice  may 
bail  persons  indicted  before  the  sessions,  on  the  principle 
that  every  member  of  a  court,  having  authority  to  try  an 
offense,  can  bail  the  offender' 

Form  of  Undertaking. — The  bail  must  be  put  in  by  a 
written  undertaking,  executed  by  a  sufficient  surety,  with 
or  without  the  defendant,  in  the  discretion  of  the  magistrate, 
and  must  be  acknowledged  before  the  magistrate,  and  be  in 
substantially  the  following  form  : 

"An  indictment  having  been  found  on  the  day  of 

,18        ,  in  the  court  of  sessions  in  the  county  of 

Albany  (or  as  the  case  may  be),  charging  A.  B.,  with  the 

crime  of  (designating  it  generally),  and  he  having  been  duly 

admitted  to  bail  in  the  sum  of  dollars : 

"  We,  A.  B.,  defendant,  and  (if  the  defendant  join  in  the 
undertaking)  C.  D.,  surety  or  sureties,  as  the  case  may  be, 
.of  (stating  his  place  of  residence  and  occupation),  and  E.  F. , 
of  (stating  his  place  of  residence  and  occupation),  hereby, 
jointly  and  severally,  undertake,  that  the  above  named  A. 
B.  shall  appear  and  answer  the  indictment  above  mentioned, 
in  whatever  court  it  may  be  prosecuted,  and  shall  at  all 
times  render  himself  amendable  to  the  orders  and  process 
of  the  court ;  and,  if  convicted,  shall  appear  for  judgment, 
and  render  himself  in  execution  thereof ;  or  if  he  fail  to  per- 
form either  of  these  conditions,  that  we  will  pay  to  the  peo- 
ple of  the  State  of  New  York  the  sum  of  dollars," 
(inserting  the  sum  in  which  the  defendant  is  admitted  to 
bail.")'' 

The  undertaking  is  held  not  invalid,  in  Louisiana,  for  not 
technically  describing  the  offense ;  nor  for  describing  one 
of  a  lower  grade  than  that  in  the  indictment. ' 

Qualifcation  and  Justification  of  Bail,  etc. — What  has 
been  said  in  regard  to  the  qualifications  of  the  sureties,  and 
the  proceedings  respecting  the  putting  in  and  justification 
of  bail  and  incidental  thereto,  upon  bail  before  indictment, 
applies  also  to  bail  after  indictment.* 

'  People  ».  Huggins,  10  "Wend.,  46'!. 

=  Code  Crim.  Pro.,  §  581. 

^  State  v.  Teiinant,  30  La.,  An.,  part  3,  852. 

*  Code  Crim.  Pro.,  §  582. 
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13.  On  Arrest  After  Bail. 
The  court,  to  wMch.  the  committing  magistrate  returns 
the  deposition  and  statement,  or  in  which  an  indictment  or 
appeal  is  pending,  or  to  which  a  judgment  on  appeal  is  re- 
mitted to  be  carried  into  effect,  may,  by  an  order  entered 
upon  its  minutes,  or,  if  the  court  be  not  in  session,  any 
judge  thereof,  may  direct  the  arrest  of  the  defendant,  and 
his  commitment  to  the  officer  to  whose  custody  he  was  com- 
mitted at  the  time  he  was  admitted  to  bail,  and  his  deten- 
tion until  legally  discharged,  in  the  following  cases :  1. 
When,  by  reason  of  his  failure  to  appear,  he  has  incurred  a 
forfeiture  of  his  bail,  or  of  money  deposited  in  lieu  thereof. 
"2.  When  it  satisfactorily  appears  to  the  court  that  his  bail, 
or  either  of  them,  are  dead,  or  insufficient,  or  have  removed 
from  the  State.  3.  Upon  an  indictment  being  found,  either 
without  bail  or  unless  he  give  bail  in  an  increased  amount, 
to  be  specified  in  the  order. '  When  such  an  order  is  made 
for  any  other  cause  than  the  failure  of  the  defendant  to  ap- 
pear for  Judgment  upon  conviction  (the  order  must  recite 
the  cause),  and  the  crime  be  bailable,  the  court  may  fix  the 
amount  of  bail,  and  may  direct  in  the  order  that  the  defend- 
ant may  be  admitted  to  bail  in  the  sum  fixed,  which  must 
be  specified  ifi  the  order." 

Who  May  Take. — In  these  cases,  the  bail  may  be  taken 
by  any  magistrate  in  the  county,  having  authority,  in  a  sim- 
ilar case,  to  admit  to  bail  upon  holding  the  defendant  to 
answer  before  indictment,  or  by  any  other  magistrate  to  be 
designated  by  the  court." 

Undertaking,  Qualifications  of  Bail,  etc. — The  undertak- 
ing must  be  in  substantially  the  following  form  : 

' '  An  order  having  been  made  on  the  day  of  18    ,  by 

the  court  of  (naming  the  court),  that  A.  B.  be  admitted  to 
bail,  in  the  sum  of  dollars,  in  an  action  pending  in 

tihat  court  against  him  in  behalf  of  the  people  of  the  State 
■of  New  York,  upon  an  (information,  presentment,  indict- 
Tuent  or  appeal,  as  the  case  may  be)." 

"We,  A.  B.,  defendant  (if  the  defendant  join  in  the 
undertaking),  and  C.  D.,  surety  of  (stating  his  place  of  res- 

'  Code  Crim.  Pro.,  §  5?)9.  ^  Code  Crim.  Pro.,  §  604. 

"  Code  Crim.  Pro.,  §  60O,  6(3,  603. 
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idence  and  occupation),  and  E.  F.,  surety  of  (stating  his 
place  of  residence  and  occupation),  hereby,  jointly  and 
severally,  undertake  that  the  above  named  A.  B.  shall  ap- 
pear in  that,  or  any  other  court,  upon  that  (information, 
presentment,  indictment  or  appeal,  as  the  case  may  be),  and 
shall,  at  all  times,  render  himself  amenable  to  its  orders  and 
process,  and  appear  for  judgment,  and  surrender  himself  in 
execution  thereof  ;  or,  if  he  fail  to  perform  either  of  these 
conditions,  that  he  will  pay  to  the  people  of  the  State  of 
New  York  the  sum  of  dollars  (inserting  the  sum  in 

which  the  defendant  is  admitted  to  bail).'" 

The  bail  must  possess  the  same  qualifications,  and  must 
be  put  in,  in  all  respects,  in  the  same  manner  as  bail,  before 
indictment." 

14.  On  Arraignment  and  after  a  Trial. 

Indictment  Set  Aside. — Where  a  motion  to  set  aside,  an 
indictment  or  arraignment,  is  granted,  the  court  may  direct 
that  the  case  be  re-submitted  to  the  grand^ury,  in  which 
case  the  defendant,  if  in  custody,  may  be  admitted  to  bail, 
to  answer  a  new  indictment ;  if  already  admitted  to  bail, 
or  if  money  has  been  deposited  in  lieu  of  bail,  the  bail  or 
money  is  answerable  for  the  appearance  of  the  defendant 
to  answer  a  new  indictment." 

Where  Testimony  Shows  Higher  Crime. — If,  on  the  trial, 
the  testimony  shows  the  crime  to  be  of  a  higher  nature  than 
charged  in  the  indictment,  the  jury  may  be  discharged  by 
the  court,  and  all  proceedings  on  the  indictment  suspended, 
and  the  defendant  may  be  committed,  or  continued  on  or 
admitted  to  bail  to  answer  any  new  indictment  which  may 
be  found  against  him  for  the  higher  offense." 

Indicted  in  Wrong  County. — If  the  crime  were  com- 
mitted within  the  exclusive  jurisdiction  of  another  county 
of  this  State,  the  court  must  direct  the  defendant  to  be  com- 
mitted for  such  time  as  it  deems  reasonable,  to  await  a  war- 
rant, from  the  proper  county;  or,  if  t'he  crime  be  a  misde- 
meanor only,  it  may  admit  him  to  bail,  in  an  undertaking 
with  sufficient  sureties,  that  he  will,  within  such  time  as 

I  Code  Crim.  Pro.,  §  605.  ^  code  Crim.  Pro.,  §  318. 

«  Code  Crim.  Pro.,  §  606.  *  Code  Crim.  Pro.,  §  403. 
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the  court, may  appoint,  appear  in  sncli  court  to  await  a  war- 
rant from  the  proper  county  for  his  arrest.' 

When  Facts  Charged  Constitute  no  Offense. — When  the 
jury  is  discharged,  because  the  facts  as  charged  do  not  con- 
stitute a  crime,  and  in  the  opinion  of  the  court,  a  new  in- 
dictment can  be  framed,  upon  which  the  defendant  can  be 
legally  convicted,  the  case  may  be  directed  to  be  re-sub- 
mitted to  the  same  or  another  grand  jury,"  and  thereupon 
the  defendant,  if  in  custody,  may  be  admitted  to  bail  to 
answer  a  new  indictment/ 

Arrest  of  Judgment.  —  When  judgment  is  arrested,  if 
there  is  reasonable  ground  to  believe  the  defendant  guilty, 
and  a  new  indictment  can  be  framed  upon  which  he  may  be 
convicted,  he  may  be  recommitted  or  admitted  to  bail  anew 
to  answer  the  new  indictment,  and,  if  there  is  reasonable 
ground  to  believe  him  guilty  of  another  crime,  he  must  be 
recommitted  or  held  to  answer  therefor.* 

15.  When  Taken  in  Open  Court. 

All  recognizances  required  or  authorized  to  be  taken  in 

any  criminal  proceeding,  in  open  court,  by  any  court  of 

record,  shall  be  entered  in  the  minutes  of  such  court,  and 

the  substance  thereof  shaU  be  read  to  the  person  recognized. ' 

16.  On  Appeal. 

After  conviction  of  a  crime  not  punishable  with  death,  a 
defendant,  who  has  appealed,  may  be  admitted  to  bail,  when 
there  is  a  stay  of  proceedings  ;  as  a  matter  of  right  when 
the  judgment  appealed  from  imposes  a  fine  only,  and  as  a  , 
matter  of  discretion  in  all  other  cases." 

Stay  on,  when. — An  appeal  to  the  Supreme  Court  from  a 
judgment  of  conviction,  other  than  a  judgment  of  death,  or 
from  any  other  determination  from  which  an  appeal  can  be 
taken,  stays  the  execution  of  the  judgment  or  determina- 
tion, upon  filing,  with  the  notice  of  appeal,  a  certificate  of 

'  Code  Crim.  Pro.,  §  404. 

5  Code  Crim.  Pro.,  §  408. 

s  Code  Crim.  Pro.,  §  409. 

'  Code  Crim.  Pro.,  §  470. 

»  3  R.  8.  (5tli  ed.),  1040;  id.  (6tli  ed.),  1045;  id.  (7tli  ed.),  2576. 

«  Code  Crim,  Pro.,  §  555. 
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tlie  judge  who  presided  at  the  trial,  or  of  a  judge  of  the 
Supreme  Court,  that,  in  his  opinion,  there  is  reasonable 
doubt  whether  the  judgment  should  stand,  but  not  other- 
wise ;'  and  an  appeal  to  the  Court  of  Appeals,  from  a  judg- 
ment of  the  Supreme  Court,  affirming  a  judgment  of 
conviction,  other  than  a  judgment  of  death,  stays  the 
execution  of  the  judgment  appealed  from,  upon  tiling  with 
the  notice  of  appeal  a  like  certificate  of  a  judge  of  the 
Court  of  Appeals,  or  of  the  Supreme  Court.'  Neither  of 
these  certificates  can,  however,  be  granted  in  case  of  a 
conviction  for  felony,  until  such  notice  as  the  judge  may 
prescribe,  has  been  given  to  the  district  attorney  of  the 
county  where  the  conviction  was  had,  of  the  application 
therefor.  But  the  judge  may,  in  the  meantime,  stay  execu- 
tion of  judgment." 

WTio  can  •Admits  Notice  of,  etc. — The  order  admitting  to 
bail  may  be  made,  either  by  the  court  from  which  the  appeal 
is  taken,  or  the  presiding  judge  thereof,  or  by  the  appellate 
court,  or  a  judge  thereof,  or  by  a  judge  of  the  Supreme 
Court ; "  and  the  court  or  officer  to  whom  the  application 
is  made  may  require  such  notice  thereof  as  he  deems  reason- 
able, to  be  given  to  the  district  attorney  of  the  county  in 
which  the  verdict  or  judgment  was  originally  rendered ; " 
and  as  in  cases  of  bail  before  indictment,  in  any  city,  where 
the  charge  is  a  felony,  like  notice  must  be  given  to  the  dis- 
trict attorney.  The  same  qualifications  of  sureties,  and  the 
same  manner  of  putting  in  the  bail  must  be  followed  as  in 
giving  bail  before  indictment.". 

The  Undertaking. — If  the  appeal  be  from  a  judgment 
imposing  a  fine  only,  the  bail  must  undertake  that  the  de- 
fendant will  pay  the  same,  or  such  part  of  it  as  the  appellate 
court  may  direct,  if  the  judgment  be  affirmed  or  modified 
or  the  appeal  dismissed.  If  the  judgment  be  for  imprison- 
ment, that  he  will  surrender  himself  in  execution  of  the 
judgment,  upon  its  being  affirmed  or  modified,  or  upon  the 
appeal  being  dismissed  ;'  and  in  either  case  the  undertaking 

>  Code  Crim.  Pro.  ,§  527.  «  Code  Crim.  Pro.,  §  584.  N 

2  Code  Crim.  Pro.,  §  528.  '  CodeCrim.  Pro.,  §  SfS.. 

3  Code  Crim.  Pro.,  §  539.  ■"  Code  Crim.  Pro.,  §  556. 
■•CodeCrim.  Pro.,  8  583. 
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must  be  to  the  effect,  that  the  defendant  will,  in  all  respects, 
abide  the  orders  and  judgment  of  the  appellate  court  upon 
the  appeal.' 

On  Appeal  from  Courts  of  Special  Sessions.— A^Tpesil» 
from  judgments  on  convictions  by  a  court  of  special  ses- 
sions, may  be  allowed  on  application  to  the  county  judge 
or  a  judge  of  the  Siipreme  Court,  or,  in  the  city  and  county 
of  New  York,  to  the  recorder,  or  city  judge,  or  judge  of 
general  sessions  of  that  city ;  and,  if  allowed,  the  judge 
may  take  from  the  defendant,  a  written  undertaking,  with 
such  sureties  as  he  may  approve,  that  the  defendant  will 
abide  the  judgment  of  the  court  of  sessions  upon  the 
appeal.'' 

If  the  judgment,  on  appeal,  be  against  the  defendant,  he 
may  appeal  therefrom  to  the  Supreme  Court,  in  the  same 
manner  as  from  a  judgment  in  an  action  prosecuted  by  in- 
dictment, and  may  be  admitted  to  bail  upon  the  appeal  in 
like  manner  ' 

17.  On  Dismissal  for  want  of  Prosecution  or  Indictment. 

When  a  person  has  been  held  to  answer  for  a  crime,  if  an 
indictment  be  not  found  against  him,  at  the  next  term  of 
the  court  at  which  he  is  held  to  answer,  the  court  may,  on 
application  of  the  defendant,  order  the  prosecution  to  be 
dismissed,  unless  good  cause  to  the  contrary  be  shown  ;* 
and,  after  indictment,  if  the  trial  is  not  postponed  on  de- 
fendant's application,  if  it  be  not  brought  to  trial  at  the 
next  term  of  the  court  in  which  the  indictment  is  triable 
after  it  is  found,  the  court  may,  on  application,  order  the 
indictment  to  be  dismissed,  unless  good  cause  is  shown  for 
not  so  doing.  ° 

In  either  of  these  cases,  where  sufficient  reason  is  shown 
therefor,  the  court  may  order  the  action  to  be  continued 
from  term  to  term,  and,  in  the  meantime,  may  discharge 
the  defendant  from  custody,  either  on  his  own  undertaking 
or  the  undertaking  of  bail,  for  his  appearance  to  answer  the 
charge  at  the  time  to  which  the  action  is  continued.  ' 

■  Code  Grim.  Pro.,  §  585.  -  *  Code  Crim.  Pro.,  §  667. 

»  Code  Crim.  Pro.,  §§  749,  751,  753,  753.     »  Code  Crim.  Pro.,  §  668. 
3  Code  Crim.  Pro.,  §  770.  ,  «  Code  Crim.  Pro.,  §  669. 
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18.  Fugitives  from  Justice. 

A  person  arrested  in  this  State  as  a  fugitive  from  justice, 
may  be  admitted  to  bail,  in  the  first  instance,  only  by  a 
judge  of  the  Supreme  Court,  by  an  undertaking,  with  suffi- 
cient sureties,  and  in  such  amount  as  he  deems  proper,  for 
his  appearance  before  him,  at  a  time  specified  in  the  under- 
taking, and  for  his  surrender,  to  be  arrested  upon  the  war- 
rant of  the  governor  of  this  State.' 

Upon  the  return  by  the  magistrate  of  his  proceedings, 
upon  the  arrest  of  a  fugitive  from  justice,  to  the  next  court 
of  sessions  of  the  county,  such  court  may,  after  inquiring 
into  the  cause  of  the  arrest,  re-admit  the  defendant  to  bail, 
to  appear  and  surrender  himself,  within  a  time  specified  in 
the  undertaking.'' 

19.  For  Appearance  of  Witnesses. 

Where  upon  examination  on  the  charge  of  the  commission 
of  a  crime,  the  defendant  is  held  to  answer,  the  magistrate 
may  take  from  each  of  the  material  witnesses  examined 
before  him  on  the  part  of  the  people,  a  written  undertaking 
to  the  eflEect  that  he  will  appear  and  testify  at  the  court,  to 
which  the  depositions  and  statement  are  to  be  sent,  or  that 
he  will  forfeit  the  sum  of  $100;'  and  when  the  magistrate  is 
satisfied,  by  proof  on  oath,  that  there  is  reason  to  believe 
that  any  such  witness  will  not  appear  and  testify,  unless 
security  be  required,  he  may  order  the  witness  to  enter  into 
a  written  undertaking,  with  such  sureties,  and  in  such  sum 
as  he  may  deem  proper,  for  the  appearance  of  such  witness 
at  the  court  before  mentioned. "  Infants  and  married  women 
are  not  exempt  from  being  required  to  so  give  surety  for  their 
appearance  as  witnesses."  So,  too,  where  the  defendant 
waives  an  examination,  and  elects  to  give  bail,  the  witnesses 
in  attendance  or  shown  to  be  material  for  the  people,  may 
be  required  to  give  an  undertaking  for  their  appearance  as 
aforesaid." 

In  either  of  the  above  cases,  however,  if  it  satisfactorily 
appears,  by  the  examination  on  oath  of  the  witness,  or  any 

"  Code  Crim.  Pro.,  §  831.  *  Code  Crim.  Pro.,  §  216. 

2  Code  Crim.  Pro.,  §  835.  '  Code  Crim.  Pro,,  §  217. 

3  Code  Crim.  Pro.,  §  315.  »  Code  Crim.  Pro.,  §  190. 
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other  person,  that  the  witness  is  unable  to  procure  sureties, 
he  may  be  forthwith  conditionally  examined,  in  behalf  of 
the  people,  and  be  discharged.' 

20.  Surrender  of  Defendant. 
At  any  time  before  the  forfeiture  of  the  undertaking,  any 
surety  may  surrender  the  defendant  in  his  exoneration,  or 
the  defendant  may  surrender  himself  to  the- officer  to  whose 
custody  he  was  committed  at  the  time  of  giving  bail,  in  the 
following  manner : 

1.  A  certified  copy  of  the  undertaking  of  the  bail  must 
be  delivered  to  the  officer,  who  must  detain  the  defendant 
in  his  custody  thereon,  as  upon  a  commitment,  and  by  a 
certificate,  in  writing,  acknowledge  the  surrender. 

2.  Upon  the  undertaking,  and  the  certificate  of  the  offi- 
cer, the  court,  in  which  the  indictment  or  the  appeal,  as 
the  case  may  be,  is  pending,  may,  upon  a  notice  of  five 
days- to  the  district  attorney  of  the  county,  with  a  copy  of 
the  undertaking  and  certificate,  order  that  the  bail  be  ex- 
onerated ;  and  on  filing  the  order  and  the  papers,  used  on 
the  application,  the  bail  is  exonerated  accordingly.'  For 
the  purpose  of  surrendering  the  defendant,  any  surety,  at 
any  time  before  he  is  finally  charged,  and  at  any  place  in 
the  State,  may  himself  arrest  him,  or,  by  a  written  author- 
ity, indorsed  on  a  certified  copy  of  the  undertaking,  may 
empower  any  person  of  suitable  age  and  discretion  to  do 
so. '  The  rendition  of  the  principal  in  court,  and  refusal 
of  the  bail  to  stand  as  bail  until  another  court,  is  held  to 
be  a  virtual  surrender." 

21.  On  Arrest  Upon  Coroner's  Warrant., 
On  arrest  upon  a  warrant  issued  by  a  coroner,  as  we  have 
seen,  no  further  proceedings  are  had  before  the  coroner 
issuing  the  warrant,  but  all  subsequent  proceedings,  includ- 
ing the  giving  of  bail,  are  had  before  a  magistrate  in  the 
same  manner  as  upon  a  warrant  of  arrest  on  an  information." 

1  Code  Crim.  Pro.,  §  219. 
■2  Code  Crim.  Pro.,  §500. 
"  Code  Crim.  Pro.,  §  591. 
*  People  V.  Clary,  17  Wend.,  373. 
«  Code  Crim.  Pro,,  §§  781,  788v 
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22.  In  Bastardy  Proceedings. 
in  these  proceedings,  as  we  have  before  seen,  where  the 
defenda:^t  resides  in  another  county  than  that  in  which  the 
warrant  issued,  the  magistrate  indorses  on  the  warrant 
the  amount  in  which  security  shall  be  given  ;'  and  the  de- 
fendant, on  being  arrested  in  another  county,  is  taken  be- 
fore the  magistrate  in  such  other  county  who  has,  on  proof 
of  the  signature  of  the  magistrate  issuing  the  warrant,  in- 
dorsed a  direction  for  its  execution  in  that  county,  or  before 
another  magistrate  of  the  same  city  or  county,  and  may  be  re- 
leased on  giving  an  undertaking,  with  sufficient  sureties,  to 
the  eflEect : 

1.  That  he  will  indemnify  the  county,  and  town  or  city, 
where  the  bastard  was  or  is  likely  to  be  born,  and  every 
other  county,  town  or  city  against  any  expense  for  the  sup- 
port of  the  bastard,  or  of  its  mother,  during  her  confine- 
ment and  recovery,  and  to  pay  the  costs  of  arresting  the 
defendant,  and  of  any  order  of  filiation  that  may  be  made, 
or  that  the  sureties  will  pay  the  sum  indorsed  on  the  war- 
rant ;  or, 

2.  That  the'  defendant  will  appear  and  answer  the  charge 
at  the  next  court  of  sessions  of  the  county  where  the  war- 
rant was  issued,  and  obey  its  order  thereon." 

On  Adjournment  of  Bxamination. — The  examination 
may  'be  adjourned  on  defendant's  application,  for  good 
cause,  not  exceeding  thirty  days,  upon  the  defendant  giving 
an  undertaking,  with  two  sufficient  sureties,  to  the  effect 
that  he  will  appear  before  the  magistrates  at  the  time  ap- 
pointed, or  that  the  sureties  will  pay  the  sum  mentioned 
therein,  which  must  be  fixed  by  the  magistrates,  and  must 
be  in  an  amount  to  fully  indemnify  for  the  expense  of  sup- 
porting the  bastard  and  the  mother  during  her  confinement 
and  recovery,  as  provided  upon  the  making  of  an  order  of 
filiation.  °  ,    . 

On  Order  of  Filiation.— It  the  defendant,  upon  examina- 
tion, be  adjudged  the  father  of  the  bastard,  he  may  be  re- 
leased upon  payment  of  the  costs  of  the  arrest  and  of  the 
order  of  filiation,  by  entering  into  an  undertaking,  with  suffi- 
cient sureties,  approved  by  the  magistrates,  to  the  effect : 

■  Code  Crim.  Pro.,  §  843.  '  Code  Crini.  Pro.,  ^  840. 

2  Code  dim.  Pro.,  §g  844,  P4". 
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1.  Tliafc  lie  will  pay  weekly,  or  otherwise,  as  may  liave 
been  ordered,  tlie  sum  directed  for  the  support  of  the  child, 
and  of  the  mother  during  her  confinement  and  recovery,  or 
which  may  be  ordered  by  the  court  of  sessions  of  the 
county  ;  and  that  he  will  indemnify  the  county,  and  town 
or  city  where  the  bastard  was  or  may  be  born  (as  the  case 
may  be),  and  every  other  county,  town  or  city  which  may 
have  been  or  may  be  put  to  expense  for  the  support  of  the 
bastard,  or  of  its  mother  during  her  confinement  and  re- 
covery, against  those  expenses,  or  that  the  sureties  will  do 
so,  not  exceeding  the  sum  mentioned  in  the  undertakiiig, 
and  which  must  be  fixed  by  the  magistrates  ;  or,  ' 

2.  That  he  will  appear  at  the  next  court  of  sessions  of  the 
county  to  answer  the  charge,  and  obey  its  order  thereon, 
or  that  the  sureties  will  pay  a  sum  equal  to  a  full  indem- 
nity for  supporting  the  bastard  and  its  mother.' 

On  Order  for  Mother  to  Support  Bastard. — The  mother 
of  a  bastard  may  be,  if  possessed  of  property  in  her  own 
right,  ordered  to  support  it,"  and,  on  her  failure  to  comply 
with  an  order  therefor,  may  be  committed  until  she  com- 
ply therewith,  or  enter  into  an  undertaking,  with  sufficient 
sureties  approved  by  the  magistrates,  to  the  effect  that 
she  will  appear  at  the  next  court  of  sessions  of  the  county 
to  answer  the  matters  stated  in  the  order,  and  obey  its  order 
thereon,  or  that  the  sureties  will  pay  the  sum  mentioned  in 
the  undertaking,  which  sum  must  be  fixed  by  the  magis- 
trates." 

Reduction  or  Increase  of  Amount  Directed  to  be  Paid. — 
The  magistrates  making  the  order  against  the  father  or 
mother  of  a  bastard  may,  from  time  to  time,  reduce  the 
amount  directed  to  be  paid,  and  the  court  of  sessions  of  the 
county  may  reduce  or  increase  the  amount,*  and,  upon  an 
incrt^ase  thereof,  a  new  undertaking  must,  of  course,  be 
entered  into,  in  accordance  with  the  change. 

On  Adjournment  of  Hearing  Before  Court  of  Sessions. 
—If  the  bastard  be  not  born  when  the  appeal  is  heard  by 
the  court  of  sessions,  the  hearing  may  be  adjourned  until 
it  is  born,  and,  in  that  case,  the  party  appealing  must  give 

•  Code  Crim.  Pro.,  §§851,  852.  '  Code  Crim.  Pro.,  §  858. 

'Code  Crim.  Pro.,  §  857.  '  Code  Crim.  Pro.,  §  859. 
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an  undertaking  for  his  appearance,  in  such  sum  and  with 
such  sureties  as  the  court  may  deem  sufficient. ' 

On  Affirmance  of  Order  of  Filiation  hy  Court  of  Ses- 
sions.— If  the  court  of  sessions  affirm  the  order  of  filiation, 
it  must  require  an  undertaking  with  sufficient  sureties,  ap- 
proved by  the  court,  to  the  effect  that  he  will  pay,  weekly 
or  otherwise,  according  to  the  order  made  by  the  magis- 
trates or  modified  by  the  court,  the  sum  directed  for  the 
support  of  the  bastard,  and  of  the  mother  during  her  con- 
finement and  recovery,  and  that  he  will  indemnify  the 
county,  and  town  or  city  where  the  bastard  was  or  may  be 
born  (as  the  case  may  be),  and  every  other  county,  town  or 
city  which  may  have  been  put  to  expense  for  the  support 
of  the  child,  or  of  its  mother  during  her  confinement  and 
recovery,  against  those  expenses,  or  that  the  sureties  will 
do  so,  not  exceeding  the  sum  mentioned  in  the  undertak- 
ing, and  which  must  be  fixed  by  the  court." 

On  Affirmance  of  Order  Against  the  Mother  hy  Court  of 
Sessions. — If  the  court  of  sessions  affirm  an  order  made  by 
magistrates,  directing  the  mother  to  contribute  to  the  sup- 
port of  a  bastard,  it  must  require  her  to  enter  into  an  under- 
taking, with  sufficient  sureties  approved  by  the  court,  to 
the  effect  that  she  will  pay,  weekly  or  otherwise,  according 
to  the  order,  as  made  by  the  magistrates  or  modified  by  the 
court,  the  sum  directed  for  the  support  of  the  bastard,  or 
that  the  sureties  will  do  so,  not  exceeding  the  sum  men- 
tioned in  the  undertaking,  and  which  must  be  fixed  by  the 
court. ' 

On  Vacating  Order  of  Filiation. — When  the  court  of  ses- 
sions vacates  an  order  of  filiation  for  any  other  cause  than 
upon  the  merits,  it  must  proceed,  and  may  make  an  origi- 
nal order  of  filiation,  or  bind  the  person  charged,  in  an  un- 
dertaking, in  a  sum  and  with  sureties  approved  by  the 
court,  to  appear  at  the  next  court  of  sessions  ;*  and  in  case 
of  such  vacating  and  binding  by  undertaking,  the  same  pro- 
ceedings may  be  had  by  the  magistrate,  for  the  apprehen- 
sion of  the  defendant,  and  for  the  making ,  of  an  order  of 

1  Code  Grim.  Pro.,  §  865.  '  Code  Crim.  Pro.,  §  872. 

*  Code  Crim.  Pro.,  §  867.  *  Code  Crim.  Pro.,  §  875. 
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filiation,  and  for  the  commitment  of  the  defendant  for  not 
giving  an  undertaking  as  are  authorized  in  the  first  instance.' 

23.  Disorderly  Persons. 

When,  upon  the  confession  of  the  defendant,  or  upon 
testimony,  the  magistrate  is  satisfied  that  he  is  a  disorderly- 
person,  he  may  be  discharged  on  giving  security  by  a  writ- 
ten undertaking,  vp-ith  one  or  more  sureties  approved  by  the 
magistrate.  If  he  has  abandoned  his  wife  or  children  with- 
out adequate  support,  or  leaves  them  in  danger  of  becom- 
ing a  burden  on  the  public,  or  neglects  to  provide  for  them 
according  to  his  means  ;  or  threatens  to  run  away  and  Itave 
them  a  burden  upon  the  public ;  the  undertaking  must  be 
to  the  effect  that  he  will  support  his  wife  and  children,  and 
will  indemnify  the  county,  city,  village  or  town  against 
their  becoming,  within  one  year,  chargeable  upon  the  pub- 
lic ;  or  that  the  sureties  will  pay  the  sum  mentioned  in  the 
undertaking,  which  must  be  fixed  by  the  magistrate.  In 
all  other  cases  the  undertaking  must  be  to  the  effect  that 
the  defendant  will  be  of  good  behavior  for  the  space  of  one 
year,  or  that  the  sureties  will  pay  the  sum  fixed  by  the 
magistrate.' 

'After  Commitment  of. — After  commitment  for  failure  to 
give  the  security  required,  the  defendant  may  be  discharged 
by  any  two  justices  of  the  peace,  or  police  Justices,  in  the 
county,  upon  giving  security,  as  originally  required.  ° 

New  Security. — Upon  a  recovery  on  the  undertaking,  the 
the  court  in  which  it  is  had  may  require  new  security  from 
the  defendant,  which  will  be  by  undertaking  in  the  same 
form  as  the  original,  in  such  sum  as  may  be  fixed  by  such 
court.* 

City  Court  of  Utica. — This  court  has  jurisdiction  of  bast- 
ardy proceedings,  arising  in  the  city  of  Utica.  ° 

24.  On  Proceedings  Respecting  Masters  and  Servants. 

On  complaint  being  made  by  a  clerk  or  apprentice  to  a 
justice  of  the  peace  or  police  justice  of  the  county,  against 

'  Code  Crim.  Pro.,  §§  875,  876.  *  Code  Crim.  Pro.,  §  908. 

»  Code  Crim.  Pro.,  §§  901,  902.  *  Laws  1883,  chap.  353. 

"  Code'Crim.  Pro.,  §  907. 
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his  master,  to  whom  money  is  paid,  or  agreed  to  be  paid, 
upon  his  bein^  bound  out,  that  such  master  is  guilty  of 
cruelty,  misusage,  refusal  of  necessary  provisions  or  cloth- 
ing, or  of  any  violation  of  duty  toward  such  clerk  or  appren- 
tice, as  prescribed  by  special  statutes,  or  by  the  indenture 
or  contract  of  service  ;  such  magistrate,  after  examination, 
if  the  complaint  cannot  be  compromised,  must  take  a  writ- 
ten undertaking  from  the  master,  for  his  appearance  at  the 
next  court  of  sessions  in  the  county,  in  a  sum,  and  with 
sureties  approved  by  him.' 

25.  For  Perjury  of  Witness. 
Where  it  appears  to  a  court  of  record,  probable,  that  a 
witness  testifying  before  it  has  committed  perjury  in  such 
testimony,  the  witness  may  be  held  to  bail  for  his  appear- 
ing and  answering  to  an  indictment  for  the  perjury,  as  also 
may  witnesses  to  establish  such  perjury,  be  held  by  recogni- 
zance for  their  appearance  to  testify.'' 


SECTIOIS'  VI. 

OF  THE  CARE  AND   CUSTODY  OF  PRISOISTERS. 

1.  To  Receive  and  Keep  all  Persons  Committed.  Conse- 
quences of  Failure  so  to  do. 
The  duties  of  sheriffs  as  keepers  of  the  county  jail,  are 
spoken  of  in  another  place.  It  is  his  duty  as  regards  the 
custody'of  prisoners,  to  receive,  and  safely  keep  therein, 
every  person  duly  committed  to  the  jail  of  which  he  is 
keeper,  for  whatever  purpose  such  commitment  is  made, 
pursuant  to  law,  and  he  shall  not  permit  anyone  so  commit- 
ted to  go  out  of  jail,  on  bail  or  otherwise,  without  authority 
of  law  for  so  doing  ;'  and  for  neglect  or  refusal  so  to  receive 
a  person  duly  committed^  he  is  guilty  of  a  misdemeanor.* 
And  a  sheriff  or  other  officer  who  allows  a  prisoner,  law- 
fully in  any  prison  under  his  charge  or  control,  in  any  action 

'  Code  Crim.  Pro.,  §§  935,  934,  931,  933. 

»  Penal  Code,  §§  103,  103. 

2  3  R.  B.  (5th  ed.),  1061;  3  id.  (Gth  ed.),  1063;  3  id.  (7tli  ed.),  2589. 

"  Penal  Code,  §  116. 


Care  and  CtrsTODy  of  Peisoneks.  167 

or  proceeding,  civil  or  criminal,  to  escape  or  go  at  large,  ex- 
cept as  permitted  by  law,  or  connives  at  or  assists  such  escape, 
or  omits  an  act  or  duty  whereby  such  escape  is  occasioned, 
or  contributed  to  or  assisted,  is  guilty  of  a  misdemeanor, 
and  if  he  willfully  allows,  connives  at,  or  assists  the  escape, 
he  is  guilty  of  a  felony,  and  forfeits  his  office,  and  is  ever 
disqualified  to  hold  any  office,  or  place  of  trust,  honor  or 
profit,  under  the  constitution  or  laws  of  this  State/ 

2.  Examination  and  Record  of  Qommitments,  and  Entry 

of  Discharge. 

The  commitment  being  the  authority  for  receiving  and 
confining  a  prisoner,  it  should  be  examined  before  receiving 
the  prisoner  into  custody,  and  should  appear  regular  on  its 
face,  including  the  signature  of  a  magistrate  or  other  officer 
having  authority  and  jurisdiction. 

This  examination  of  the  commitment  will  not  only  enable 
the  officer  to  determine  whether  he  is-  justified  in  receiving 
the  prisoner,  but  will  show  how  the  prisoner  is  to  be  dealt 
with  while  confined.  The  keeper  of  each  coiinty  prison 
must  keep  a  daily  record  of  commitments  and  discharges 
of  all  prisoners  delivered  to  his  charge,  in  which  must  be 
entered  the  following  facts,  viz :  the  date  of  entrance,  name, 
offense,  term  of  sentence)  fine,  age,  sex,  county,  color,  social 
relations,  parents  and  habits  of  life  of  the  prisoner, 
whether  prisoner  can  or  cannot  read,  whether  pris- 
oner can  read  only,  or  can  read  and  write,  if  well  edu- 
cated, if  classically  educated,  what,  if  any,  religious  instruc- 
tions have  been,  how  committed,  by  whom  committed,  state 
of  health  when  committed,  how  discharged,  trade  or  occu- 
pation, whether  so  employed  when  arrested,  number  of  pre- 
vious convictions,  if  any,  and  value,  of  articles  stolen,  if 
any.' 

3.  How  Confined. 
All  the  prisoners  must  be  kept  separate  and  distinct 
from    each    other,    and    all    conversation    between    them 
must  be  prevented,  as  far  as  may  be  practicable;  and 

\ '. . 

•  Penal  Code,  §  89. 
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male  and  female  prisoners  (except  husband  and  wife^, 
shall  not  be  kept  in  ihe  same  room.  Prisoners  de- 
tained for  trial,  and  those  under  sentence,  shall  be  provided 
with  a  sufficient  quantity  of  inferior  but  wholesome  food, 
at  the  county  expense.' 

Conmcts. — A  distinction  is  made  in  the  treatment  of  pris- 
oners, committed  on  sentence  in  the  execution  of  criminal 
judgment,  and  those  committed  to  await  trial,  or  on 
civil  process  for  contempt,  or  for  detention  as  witnesses,  the 
former  having  been  convicted  are  denominated  convicts,  and 
should  not  be  permitted  to  hold  any  conversation  with  any 
person,  except  the  keepers  or  inspectors  of  the  prison,  unless 
in  the  presence  of  a  keeper  or  inspector."  The  governor 
and  lieutenant  governor,  secretary  of  state,  controller  and 
attorney  general,  members  of  the  legislature,  judges  of  the 
Court  of  Appeals,  Supreme  Court  and  county  judges,  dist- 
rict attorneys,  and  every  minister  of  the  gospel,  having 
charge  of  a  congregation  in  the  town  wherein  the  prison 
is  situated,  are  authorized  to  visit  at  pleasure  all  county 
and  State  prisons,  and  no  other  person  not  otherwdse  au- 
thorized by  law  shall  be  permitted  to  enter  the  rooms  of  a 
county  prison  in  which  convicts  are  confined,  unless  ui^der 
such  regulations  as  the  sheriff  of  the  county  shall  prescribe.' 
Convicts  should  be,  unless  under  sentence  of  death,  kept 
constantly  employed  at  hard  labor  when  practicable,  during 
every  day  except  Sunday,  and  it  is  the  duty  of  the  county 
judge,  or  of  the  inspectors  appointed  by  him,  to  prescribe 
the  kind  of  labor,  and  of  the  keeper  to  account  at  least  an- 
nually, with  the  board  of  supervisors  of  the  county,  for  the 
proceeds  of  such  labor ;  and  he  shall  have  power,  with  the 
consent  of  the  supervisors  of  the  county,  from  time  to  time, 
to  cause  such  convicts  as  are  able,  to  be  employed  upon  any 
of  the  public  avenues,  highways,  streets  or  other  works,  in 
the  county  where  they  are  confined,  or  in  any  of  the  adjoin- 
ing counties,  upon  such  terms  as  shall  be  agreed  upon,  be- 
tween said  keeper  and  the  officer  or  other  person,  under 
whose  direction  such  convicts  shall  be  placed,  and  when  so 

'  3  R.  S.  (Sth  ed.),  1061;  id.  (6th  ed.),  1063,  1064;  id.  (7th  ed.),  3589. 
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employed  they  Shall  be  well  chained  and  secured,  and  shall 
be  subject  to  such  regulations,  as  the  keeper  legally  charged 
with  their  custody,  shall,  from  time  to  time,  prescribe.'  A 
person  sentenced,  on  conviction,  to  imprisonment  in  a  county 
jail,  maybe  sentenced  to  imprisonment  in -a  solitary  cell 
therein,  for  a  period  not  to  exceed  thirty  days,  provided 
such  cell  be  erected.  ° 

Disorderly  Persons. — Disorderly  persons  are,  in  pursu- 
ance of  their  conviction  and  sentence,  to  be  kept  at  hard 
labor ;°  and  the  keeper  of  every  prison  shall  return  to  the 
court  of  sessions  of  every  county,  on  the  first  day  of  each 
term,  a  list  of  the  persons  so  committed  and  then  incus- 
tody,  with  the  nature  of  the  offense  of  each,  the  name  of 
the  magistrate  by  whom  he  was  committed,  and  the  term 
of  his  imprisonment.*  The  court  of  sessions,  after  inquiry 
and  examination,  may,  if  no  other  disposition  be  made  of 
the  case,  order  such  person  to  be  kept  in  the  county  jail, 
or,  in  the  city  of  New  York,  in  the  city  prison  or  peniten- 
tiary of  that  city  for  not  more  than  six  months  at  hard 
labor."  The  Eevised  Statutes  add  to  this,  authority  to  di- 
rect that  not  more  thian  thirty  days  of  the  time  such  offender 
be  kept  on  bread  and  water  only,  but  this  is  not  included 
in  the  provisions  of  the  Code,  and  it  is  fair  to  presume  that 
it  is  abrogated."  If  there  be  no  means  provided  in  the 
prison  for  employing  the  offender  at  hard  labor,  the  court 
may  direct  the  keeper  to  furnish  him  such  employment  as 
it  may  specify,  and  for  that  purpose  to  purchase  materials 
and  implements,  not  exceeding  a  prescribed  value,  and  to- 
compel  the  offender  to  perform  the  work  allotted  to  him. 
The  expense  incurred  in  carrying  the  ^rder  into  effect  must 
be  paid  to  the  keeper  by  the  county  treasurer,  upon  the  de- 
livery to  him  of  the  order  of  the  court,  and  an  account 
under  the  oath  of  the  keeper  of  the  materials  and  imple- 
ments furnished  ;  and  the  keeper  must  sell  the  produce  of 
the  labor  of  the  offender,  and  must  account  for  the  cost  of 

1  3  R.  S.  (5th  ed.),  1062;  id.  (6th  ed.),  1064;  id.  (7th  ed.),  2590. 

^  8  R.  S.  (5th  ed.),  980;  id.  (6th  ed  ),  983;  id.  (7th  ed.),  2521. 

3  Code  Crim.  Proc,  §  908. 

*  Code  Crim.  Proc,  §  908. 

s  Code  Crim.  Proc,  §  911. 
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the  materials  or  implements  purchased,  and  for  one-half 
of  the  surplus,  to  the  board  of  supervisors,  and  pay  it  into 
the  county  treasury,  and  pay  the  other  half  of  the  surplus 
to  the  person  by  whom  it  was  earned  on  his  discharge  froln 
imprisonment.  He  must  also  account  to  the  court,  when 
required,  for  the  materials  and  implements  purchased,  or 
for  the  disposition  of  the  proceeds  of  the  labor  of  the^ 
offender.'  No  person  who,  by  reason  of  lunacy  or  other- 
wise, is  furiously  mad,  or  so  far  disordered  in  his  mind  as 
to  be  dangerous  if  permitted  to  go  at  large,  shall  be  com- 
mitted as  a  disorderly  person,  to  any  prison,  Jail,  house  of 
■correction,  or  confined  therein,  unless  an  agreement  shall 
have  been  made  for  that  purpose  with  the  keepers  thereof ; 
and  shall  not  be  confined  in  the  same  room  with  any  per- 
son charged  with  or  convicted  of  a  crime.  Such  person 
shall  not  be  confined  in  any  jail  more  than  ten  days  ;  and, 
if  continuing  to  be  insane  at  the  expiration  of  ten  days, 
shall  be  sent  to  a  lunatic  asylum.  It  is  a  misdemeanor, 
punishable  with  fine  not  exceeding  $250,  or  imprisonment 
not  exceeding  one  year,  or  both,  to  confine  any  lunatic  in 
any  other  place  than  above  prescribed." 

Other  Prisoners. — Prisoners  committed  on  criminal  pro- 
cess, and  detained  for  trial,  and  persons  committed  for  con- 
<  tempts,  or  upon  civil  process,  shall  be  kept  in  rooms  sepa- 
rate and  distinct  from  those  in  which  convicts  are  confined, 
and  shall,  on  no  pretense  whatever,  be  kept 'in  the  same 
room  with  convicts.  °  Prisoners  detained  for  trial  are  per- 
mitted to  converse  with  their  counsel,  and  such  others  as 
the  keeper  may  allow,*  and  may,  at  their  own  expense, 
under  direction  of  the  keeper,  be  supplied  with  other  proper 
articles  of  food  than  are  supplied  by  the  county.'  These 
provisions,  in  regard  to  all  persons  charged  with  offenses 
and  ht'ld  for  trial,  apply  to  county  jails  where  no  house  of 
•detention  is  provided  under  the  Laws  of  1875,  chapter  464. 
Where  such  places  are  provided  as  authorized  by  said  act, 

1  Code  Crim.  Pro.,  §§  913,  913. 

2  Laws  1874,  chap.  416;  3  R.  S.  (6th  ed.),  843,  et  seq. ;  3  id  (7th  ed.),  1899, 
1900,  1903,  1903. 

'  3  R.  S.  (5th  ed.),  1063;  id.  (6th  ed.),  1083;  id.  (7th  ed.),  2589. 
«  3  R.  S.  (5th  ed.),  1062;  id.  (6th  ed.),  1063;  id.  (7th  ed.),  358a.  ' 
6  3  R.  S.  (5th  ed.),  1062;  id.  (6th  ed.),  1064;  id.  (7th  ed.),  2590. 
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except  in  the  counties  of  Kings  and  New  York,  all  such 
prisoners,  if  women  or  girls,  or  boys  under  sixteen,  are 
committed  and  detained  in  such  house  of  detention,  instead 
of  the  jail,  unless  the  crime  charged  is  punishable  by  death 
or  imprisonment  in  a  State  prison  for  a  term  exceeding  five 
years,  or  where  charged  with  the  second  offense.  And 
where  such  houses  of  detention  are  provided,  all  persons 
detained  as  witnesses  are  to  be  confined  therein  ;  where  no 
such  places  are  provided,  witnesses  are  detained  in  the  jail, 
but  should  be  confined  in  separate  rooms  from  persons 
charged  with  or  convicted  of  crime.'  All  persons  commit- 
ted on  a  conviction  for  profane  cursing  or  swearing  must  be 
confined  in  a  room  separate  from  all  other  prisoners." 

Basfardy. — Although,  from  general  provisions,  it  would 
seem  unnecessary,  it  is  especially  provided  that  the  father 
of  a  bastard,  committed  to  prison  in  default  of  an  under- 
taking, shall  be  actually  confined  therein." 

4.  Escape. 

A  prisoner  in  custody,  under  sentence  of  imprisonment 
for  any  crime,  who  escapes  from  custody,  may  be  recap- 
tured and  imprisoned  for  a  term  equal  to  that  portion  of 
his  original  term  of  imprisonment  which  remained  unex 
pired  upon  the  day  of  his  escape." 

5.  Insane. 

When  a  defendant  pleads  insanity,  or,  if  a  defendant  in 
confinement,  under  indictment,  appears  to  be  at  any  time, 
before  or  after  conviction,  insane,  the  court  in  which  the 
indictment  is  pending,  unless  the  defendant  is  under  sen- 
tence of  death,  °  may  appoint  a  commission  of  not  more 
than  three  disinterested  persons,  to  examine  him  and  report 
to  the  court  as  to  his  sanity  at  the  time  of  the  commission 

'  3  R.  S.  (Sth  ed.),  1061;  id.  (6tli  ed.),  1063;  id.  (7th  ed  ),  2589. 

2  2  R.  S.  (otli  ed.),  934;  id.  (6tli  ed.),  9i6;  3  id.  (7tli  ed.),  1973. 

3  CodeCrim.  Pro.,  §858. 

0  Penal  Code,  §  84;  See  3  R.  S.  (7tli  ed.),  2508;  Haggarty  v.  People,  53  N. 
Y.,  476;  Nail  v.  State,  31  Ala.,  262;  Riley  «.  State,  16  Conn.,  47. 

^  [This  i8  the  language  of  the  Code  of  Criminal  Procedure,  although  it  would 
appear  that,  after  conviction,  or  after  sentence  of  death,  the  defendant  cannot 
be  properly  described  as  "  under  indictment,"  or  an  indictment  be  said  to  be 
"pending"  in  any  court.] 
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of  the  crime."  If  the  commission  find  the  defendant  in- 
sane, the  trial  or  judgment  must  be  suspended  until  he 
becomes  sane;  and  the  court,  if  it  deems  his  discharge- 
dangerous  to  the  public  peace  or  safety,  must  order  that  he 
be,  in  the  meantime,  committed  by  the  sheriff  to  a  State 
lunatic  asylum,  and  that,  upon  his  becoming  sane,  he  be 
redelivered  by  the  superintendent  of  the  asylum  to  the 
sheriff.'  If  received  into  the  asylum,  the  defendant  is  con- 
fined there  until  sane.  When  notice  is  given  of  that  fact  to 
a  judge  of  the  Supreme  Court  of  the  district  in  vs^hich  the  asy- 
lum is  situated,  whereupon  the  judge  must  require  the  sheriff, 
without  delay,  to  bring  the  defendant  from  the  asylum  and 
place  him  in  the  proper  custody  until  he  be  brought  to  trial, 
judgment,  or  execution  as  the  case  may  be,  or  be  legally 
discharged.'  It  is  also  provided  by  statute  that  if  any  pris- 
oner in  a  county  jail  not  committed  for  contempt  or  on  civil 
process,  including  a  witness  detained  therein  for  appearance, 
shall  appear  to  be  insane,  the  county  judge  of  the  county 
where  he  is  confined  shall  institute  a  careful  investigation,, 
by  calling  two  respectable  physicians  and  other  credible 
witnesses,  and  inviting  the  district  attorney  to  assist  in  the 
examination,  and,  if  he  deems  it  necessary,  calling  a  jury 
for  the  purpose  ;  and,  if  it  be  satisfactorily  proven  that  he 
is  insane,  he  may  discharge  him  from  imprisonment  and 
order  his  removal  to  a  State  asylum,  where  he  shall  remain 
until  restored  to  his  right  mind,  when  the  superintendent 
of  the  asylum  shall  inform  said  judge  and  district  attorney 
of  the  fact,  so  that  the  prisoner  may  be,  within  sixty  days 
thereafter,  remanded  to  prison  and  criminal  proceedings  be 
resumed,  or,  if  the  term  of  imprisonment  has  expired,  he 
shaU  be  discharged.^  A  person  so  far  disordered  in  his 
senses  as  to  endanger  his  own  ;^erson,  or  the  person  and 
property  of  others,  may  be,  by  any  two  justices  of  the  peace 
of  the  city  or  town  where  he  may  be  found,  upon  the  appli- 
cation of  the  overseer  of  the  poor  of  such  city  or  town,  or 
county  superintendent  of  the  poor,  or  npon  their  ovra  view, 

•CodeCrim.  Pro.,  §658. 
=  CodeCrim.  Pro.,  §659. 

3  Code  Crim.  Pro.,  §  661;  see  Laws  1874,  chap.  446,  §  20. 

4  2R.  S.  (Stlied.),  893;  id.  (6th  ed.),  846;  3  id.  (7th  ed.),  1906;  Laws  1814, 
chap.  446. 
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or  on  the  information  or  oath  of  others,  by  warrant,  direct 
the  confinement  of  such  person  in  such  secure  place  as  may 
be  provided  by  said  overseers  of  the  poor,  which  place  may 
be  the  jail,  where  such  person  may  be  confined  not  more 
than  ten  days.' 

6.    United  States  Prisoners. 

The  keeper  of  each  county  prison  shall  receive  therein 
every  person  duly  committed  thereto  for  any  offense  against 
the  United  States,  by  any  court  or  officer  of  the  United 
States,  and  confine  such  person  in  the  prison  until  he  shall 
be  duly  discharged,  and  shall  also  receive  therein  and  safely 
keep,  any  criminal  convicted  of  any  offense  against  the 
United  States,  sentenced  to  imprisonment  therein,  by  any 
court  of  the  United  States  sitting  in  this  State." 

7.  Discharge. 

The  commitment  in  each  case  should  show  the  period 
during  which  the  prisoner  should  be  confined,  and  the  con- 
ditions, if  any,  upon  which  he  should  be  released,  and  this, 
with  what  has  already  been  said  in  regard  to  commitments, 
together  with  what  has  been  said  in  regard  to  bail,  will  in- 
dicate sufficiently  when  a  prisoner  should  be  discharged, 
either  upon  compliance  with  some  requirement,  named  in 
the  commitment,  upon  expiration  of  this  term  of  sentence, 
or  upon  giving  bail.  A  prisoner  may,  however,  in  certain 
■cases  be  discharged  on  habeas  corpus,  which  will  be  spoken 
of  in  another  place.  And  it  is  also  provided  by  statute,  that 
within  twenty-four  hours  after  the  discharge  of  any  grand 
jury,  by  any  Court  of  Oyer  and  Terminer,  or  court  of  gen- 
eral sessions  of  the  peace,  it  shall  be  the  duty  of  such  court 
to  cause  every  person  confined  in  any  jail  or  other  county 
prison,  penitentiary  or  house  of  detention,  in  the  county, 
upon  any  criminal  charge,  and  not  indicted,  to  be  discharged 
without  bail,  unless  satisfactory  cause  shall  be  shown  to 
such  court,  for  detaining  such  person  in  custody,  or  upon 

'  3  R.  S.  (5th  ed.),  883,  884;  3  R.  8.  (6th  ed.),  842,  845;  3  id.  (7th  ed.), 
1899,  1901. 
2  8  R.  S.  (5th  ed.),  1099;  id.  (6th  ed.),  1105;  id.  (7th  ed.),  3590,  3591,  3633. 
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bail,  as  the  case  may  require,  until  the  meeting  of  the  next 
grand  jury  in  such  county.' 

8.  Grand  Jury  s  Inquiry  and  Inspection 

It  is  made  the  duty  of  grand  juries  to  inquire  into  the 

case  of  every  person  imprisoned  in  the  jail  of  the  county  on 

a  criminal  charge,  and  not  indicted,  and  to  also  inquire  into 

the  condition  and  management  of  the  public  prisons  in  the 

county,  and  they  are  entitled  to  free  access  thereto,  at  all 

reasonable  times." 

« 
9.  Returning  List  of  Prisoners,  etc. 

The  keeper  of  every  jail  or  other  county  prison,  peniten- 
riary,  or  house  of  detention,  shall  present  to  every  Court  of 
Oyer  and  Terminer,  and  to  every  court  of  sessions  held  in 
the  county,  at  the  opening  of  such  court,  a  calendar,  stating : 

1.  The  name  of  every  person  then  detained  in  such  prison, 

2.  The  time  when  such  prisoner  was  committed,  and  by 
virtue  of  what  process  or  precept ;  and,  3.  The  cause  of  the 
detention  of  every  such  person."  Mr.  Crocker,  in  his  ex- 
cellent work  on  sheriffs,  says  that  this  list  need  not  contain 
the  names  of  prisoners  then  in  jail  under  sentence,^  and  al- 
though this  may  be  the  intent  of  the  statute,  it  certainly 
does  not  come  within  the  letter,  and  a  strict  and  full  com- 
pliance is  advised. 

10.  Stay  on  Appeal. 

Where  an  appeal  is  taken  from  a  judgment  of  conviction, 
and  the  defendant  be  in  the  custody  of  the  sheriff,  he  must, 
if  "the  requisite  certificate  be  given  upon  such  appeal,  upon 
being  served  with  a  copy  of  the  order,  directing  a  stay  of 
execution,  keep  the  defendant  in  his  custody,  without  exe- 
cuting the  judgment,  and  detain  him  to  abide  the  judgment 
upon  the  appeal, '  provided,  of  course,  he  is  not  discharged 
upon  bail,  pursuant  to  law  ;  and  where,  on  appeal  and  stay 

I  3  K.  S.  (5th  ed.),  1066;  id.  (6th  ed.),  1067;  id.  (7th  ed.),  3593. 

«  Code  Crim.  Pro.,  §§  260,  261. 

3  3  R.  S.  (5th  ed.),  1066;  id.  (6th  ed.),  1066;  id.  (7th  ed.),  2593. 

^  Crocker  on  SherifEs,  §  262. 

«  Code  Crim.  Pro.,  §  f  30. 
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thereon,  execution  of  the  judgment  have  commenced,  the 
further  execution  is  suspended,  and  the  defendant  must  be 
restored  to  his  original  custody." 


SECTION  YII. 


THE  DEATH  PENALTY. 


1.  The  Warrant. 

When  a  defendant  is  sentenced  to  the  punishment  of 
death,  the  judge  or  judges  holding  the  court  at  which  the 
conviction  takes  place,  or  a  majority  of  them,  of  whom  the 
judge  presiding  must  be  one,  must  make  out,  sign  and  de- 
liver to  the  sheriff  of  the  county,  a  warrant,  stating  the  con- 
viction and  sentence,  and  appointing  the  day  upon  which 
the  sentence  must  be  executed."  The  day  so  appointed  must 
be  not  less  than  four  weeks,  and  not  more  than  eight  weeks 
after  the  sentence.' 

When  New  Bay  Fixed. — Whenever,  for  any  reason, 
other  than  insanity  and  pregnancy,  a  defendant,  sentenced 
to  the  punishment  of  death,  has  not  been  executed  pursuant 
to  the  sentence,  at  the  time  specified  thereby,  and  the  sen- 
tence or  the  judgment  inflicting  the  punishment  stands  in 
full  force,  the  Supreme  Court,  or  a  justice  thereof,  upon  ap- 
plication by  the  attorney  general,  or  of  the  district  attorney 
of  the  county  where  the  conviction  was  had,  must  make  an 
order,  directed  to  the  sheriff,  commanding  him  to  bring  the 
convict  before  a  general  term  of  the  Supreme  Court  in  the 
department,  or  a  term  of  a  Court  of  Oyer  and  Terminer  in 
the  county  where  the  conviction  was  had.  If  the  defendant 
be  at  large,  a  warrant  may  be  issued  by  the  Supreme  Court, 
or  a  justice  thereof,  directing  any  sheriff  or  other  officer  to 
bring  the  defendant  before  such  court  at  general  term,  or 
Oyer  and  Terminer  aforesaid;  and  upon  the  defendant  being 
brought  before  the  court,  it  must  inquirn  into  the  circum- 
stances, and  if  no  legal  reason  exists  against  the  execution 

1  Code  Crim.  Pro.,  §  531.  '  Code  Crim.  Pro.,  §  492. 

2  Code  Crim.  Pro.,  §  491. 
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of  the  sentence,  it  must  issue  its  warrant  to  the  sheriff  of 
the  proper  county,  under  the  hands  of  the  judge  or  judges, 
or  of  a  majority  of  them,  of  whom  the  judge  presiding  must 
be  one,  commanding  the  sheriff  to  do  execution  of  the  sen- 
tence, upon  a  day  appointed  therein.  The  warrant  must  be 
obeyed  by  the  sheriff  accordingly.' 


2.  Reprieve;  or  Suspension  of  Execution. 

By  Oomrnor. — The  governor  may  pardon  a  defendant 
sentenced  to  the  punishment  of  death,  or  reprieve  or  com- 
mute such  sentence,  except  in  case  of  treason,''  and  such 
power,  or  the  power  to  reprieve  or  suspend  the  execution, 
exists  no  where  else,  except  in  case  of  a  stay  of  proceedings 
upon  an  appeal  or  writ  of  en  or,  and  where  the  sheriff  is 
authorized  to  suspend  execution  as  hereinafter  specified.'' 
Where  a  pardon  is  granted  by  the  governor,  it  takes  effect 
so  that  the  recipient  of  executive  clemency  cannot  be  de- 
prived-of  its  benefit,  when  such  pardon  is  signed  by  the  ex- 
ecutive, properly  attested,  and  authenticated  by  the  State 
seal,  and  delivered  either  to  the  recipient  or  to  some  one  in 
liis  behalf  ;*  and  such  pardon  is  valid,  when  granted  by  one 
de  facto  governor,  without  regard  to  his  legal  title  to  the 
office.'  The  governor  may  suspend  execution  of  sentence 
for  treason  until  the  next  session  of  the  legislature,  when 
the  legislature  may  pardon,  commute,  direct  execution  of 
sentence  or  grant  further  reprieve. ' 

Appeal  or  Writ  of  JError.  —  Upon  an  appeal  to  the 
Supreme  Court  from  a  judgment  of  conviction,  the  execution 
of  the  judgment  of  death  is  stayed,  of  course.'  And  upon 
an  appeal  to  the  Court  of  Appeals,  from  a  judgment  of  the 
Supreme  Court,  affirming  a  conviction,  the  execution  of  the 
judgment  of  death  is  stayed,  of  course,  by  such  appeal.' 

When  Defendant  Insane. — If  there  is  reasonable  ground 
to  believe  that  the  defendant  has  become  insane,  the  sheriff 
of  the  county  in  which  he  was  convicted,  with  the  concur- 
rence of  a  justice  of  the  Supreme  Court,  or  the  county  judge 


'  Code  Crim.  Pro.,  §§  503,  504. 
^  Code  Crim.  Pro.,  §  692. 
3  Code  Crim.  Pro.,  §  495. 
-•  Ex  parte,  Reno,  66  Mo.,  366. 


5  Ex  parte,  Morris,  8  S.  C,  403. 
"  Code  Crim.  Pro.,  §  693. 
'  Code  Crim.  Pro.,  §  537. 
8  Code  Crim.  Pro.,  §  538. 
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of  the  county,  who  mj^y  make  an  order  to  that  effect,  must 
impanel  a  jury  of  twelve  persons  of  that  county,  qualified) 
to  serve  as  jurors  in  a  court  of  record,  to  examine  the  ques- 
tion of  the  sanity  of  the  defendant.  The  sheriff  must  give 
at  least  seven  days  notice  of  the  time  and  place  of  the  meet- 
ing of  the  jury  to  the  district  attorney  of  the  county.  The 
impaneling  of  the  jury,  and  the  proceedings  upon  the  in- 
quisition,, are  regulated  by  section  108  of  the  Code  of  Civil 
Procedure,  under  which  the  title  to  property  seized  by  a 
sheriff,  and  claimed  by  a  third  person,  is  tried,  and  which/ 
is  spoken  of  elsewhere.'  This  inquiry  must  be  attended  by 
the  district  attorney,  who  may  produce  witnesses,  and  for 
that  purpose  has  the  same  power  to  issue  subpoenas  as  for 
witnesses  to  attend  a  grand  jury."  The  finding  of  the  jury 
must  be  in  the  form  of  an  inquisition,  signed  by  them  and 
by  the  sheriff ;  and  if  it  be  found  thereby  that  the  defend- 
ant is  insane,  the  sheriff  must  suspend  execution  of  the 
warrant  iintil  he  receives  the  governor's  warrant  directing 
that  the  defendant  bfe  executed.'  The  sheriff  must  imme- 
diately transmit  the  inquisition  to  the  governor,  who,  as 
soon  as  he  is  satisfied  of  the  sanity  of  the  defendant,  or  of 
his  restoration  to  sanity,  must  issue  his  warrant,  appointing 
a  time  and  place  for  the  defendant's  execution,  pursuant  to 
his  sentence,  unless  the  sentence  is  commuted  or  the  convict 
pardoned,  and  may,  in  the  meantime,  give  directions  for  the 
disposition  and  custody  of  the  defendant. ' 

When  Pregnant. — If  there  is  reasonable  ground  to  be- 
lieve that  a  female  defendant  is  pregnant,  the  sheriff  of  the 
county  where  the  conviction  took  place  must  impanel  a  jury 
of  six  physicians  to  inquire  into  her  pregnancy,  and  the 
proceedings  thereon  and  regulating  the  impaneling  of  the 
jury  are  the.  same  as  in  the  case  of  the  supposed  insanity 
of  defendant,  except  that  the  sheriff  may  require  one  or 
more  of  the  physicians  composing  the  jury  to  attend  from 
an  adjoining  county,  and  a  physician  acting  as  such  juror 
need  not  be  qualified  to  serve  as  a  juror  in  a  court  of  record.' 
The  finding  of  the  jury  must  be  by  inquisition,  signed  by 

'  Code  Crim.  Pro.,  §  496.  ■•  Code  Crlm.  Pro.,  §  499. 

»  Code  Grim,  Pro.,  §  497.  '  Code  Crim.  Pro.,  §  500. 

3  Code  Crim.  Pro.,  §  498. 
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them  and  by  the  sheriff,  and  if  such  incLuisition  find  that 
the  defendant  is  quick  with  child,  the  sheriff  must  suspend 
the  execution  of  the  warrant  until  he  receives  the  govern- 
or's warrant  directing  its  execution ;'  and  must  immedi- 
ately transmit  the  inquisition  to  the  governor,  who,  as  soon 
as  he  is  satisfied  that  the  defendant  is  no  longer  quick  with 
child,  may  issue  his  warraht,  appointing  a  time  and  place 
for  her  execution,  pursuant  to  her  sentence,  or  may  com- 
mute her  punishment  to  imprisonment  for  life." 

3.  How  Executed. 
The  punishment  of  death  must,  in  every  case,  be  inflicted  . 
by  hanging  the  convict  by  the  neck  until  he  is  dead  ;'  and 
this  must  be  done  within  the  walls  of  the  prison  of  the 
county  in  which  the  conviction  took  place,  or  within  a  yard 
or  inclosure  adjoining  thereto,  and  by  the  sheriff  of  such 
county,  unless,  in  any  county,  there  is  not  a  county  jail  for 
the  confinement  of  criminal  prisoners,  or  the  jail  has  be- 
come unfit  or  unsafe  for  the  confinement  of  prisoners,  or  is 
destroyed  by  fire  or  otherwise,  and  the  county  judge  of  the 
county  has,  according  to  -law,  designated  the  jail  of  a  con- 
tiguous county  for  the  confinement  of  the  prisoners  of  the 
county  ;  when  the  sheriff  of  the  county,  where  the  convict 
is  confined,  must  attend,  upon  the  day  appointed  for .  the 
execution  of  the  sentence,  at  the  jail  of  his  county,  and 
there  conduct  the  proceedings  and  execute  the  sentence,  in 
all  respects,  as  if  the  jail  were  situated  in  the  county  where 
the  conviction  took  place."  The  prison  here  spoken  of  is 
the  jail  appointed  by  law  for  the  confinement  of  convicts 
awaiting  execution  of  their  sentence. ' 

Who  to  he  Present. — It  is  the  duty  of  the  sheriff  or  under 
sheriff  of  the  county  to  be  present  at  jthe  execution,  and  to 
invite  the  presence,  by  at  least  three  days  previous  notice, 
of  the  county  judge,  district  attorney,  clerk  and  surrogate 
of  the  county,  together  with  two  physicians,  and  twelve 
reputable  citizens  of  full  age,  to  be  selected  by  the  sheriff 
or  under  sheriff.  The  sheriff  or  under  sheriff  must,  at  the- 
request  of  the  criminal,  permit  such  ministers  of  the  gospel, 

1  Code  Crim.  Pro.,  §  501.  "  Code  Crim.  Pro.,  §§  506,  509. 

2  Code  Crim.  Pro.,  §  602.  <•  Code  Crim.  Ptc,  §  506. 

3  Code  Crim.  Pro.,  §  505. 
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priests  or  clergymen  of  any  denomination,  not  exceeding 
iiwo,  and  such  of  the  immediate  relatives  of  the  convict  as 
he  desires,  being  of  full  age,  to  be  present  at  the  execution  ; 
and  such  officers  of  the  prison,  deputy  sheriffs  and  consta- 
bles and  marshals  must  attend,  as  the  sheriff  or  under 
sheriff  deems  expedient  to  have  present.  Besides  the  per- 
sons above  designated,  no  one  shall  be  permitted  to  be  pres- 
ent at  the  execution.' 

Certificate  of  Execution. — After  the  execution  of  sen- 
tence, the  sheriff  or  under  sheriff  attending,  must  prepare 
and  sign  a  certificate,  setting  forth  the  time  and  place  of 
the  execution,  and  that  the  convict  was  then  and  there  exe- 
•cuted  in  conformity  to  the  sentence  of  the  court  and  the 
provisions  of  the  Oode  of  Criminal  Procedure,  which  certificate 
must  also  be  signed  by  the  county  judge,  surrogate  and  dis- 
trict attorney,  if  they  were  present,  and  by  the  physicians 
and  citizens  selected  by  the  sheriff  who  witnessed  the  exe- 
■cution ;  and  must  cause  such  certificate  to  be  filed  in  the 
-office  of  the  clerk  of  the  county.'' 


SECTION  IX. 

rSUBP(ENAS   IN   CRIMINAL  ACTIONS   AND   IN  PROCEEDINGS  OP 
A  CRIMINAL  NATURE. 

1.  Preliminary  to  Warrant,  and  on  Examination  Before 

Magistrate. 
Upon  the  information  before  a  magistrate,  and  after  the 
•examination  of  the  informant,  such  magistrate  may  issue  a 
■subpoena  for  witnesses  in  support  of  the  charge  made,  before 
he  issues  a  warrant ;'  and,  after  the  arrest,  upon  the  exam- 
ination, the  magistrate  may  issue  subpoenas  either  on  the 
part  of  the  people,  or  of  the  defendant ;  and,  if  the  defend- 
ant requests  it,  must  issue  a  subpoena  for  the  witnesses  ex- 
amined on  the  taking  of  the  information,  for  cross-examina- 
tion, if  they  be  in  the  county.  Such  subpoenas  must  be 
.subscribed  by  the  magistrate." 

'CodeCrim.  Pro.,  §507. 
i'Code  Crlm.  Pro.,§  508. 
■     3  The  People  «.  Hicks,  15  Barb.,  153;  Blodgett  ».  Race,  18  Hun,  133. 
^  Code  Grim.  Pro.,  §§  194,  608. 
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2.  On  Trials  other  than  on  Indictment,  and  in  Speeial 
Proceedings  of  a  Criminal  nature. 
On  trials  without  the  intervention  of  a  grand  jury,  by- 
police  courts  or  courts  of  special  sessions,  or  other  courts  of 
inferior  or  local  jurisdiction,  having  authority  to  try,  suck 
court  may  issue  subpoenas  for  witnesses  on  the  part  of  the- 
people  or  the  defendant,  subscribed  by  the  officer  presiding- 
or  holding  the  court ;'  and  in  all  special  proceedings  of  a 
criminal  nature,  all  courts  and  magistrates  having  before 
them  such  proceedings,  may  issue  subpoenas  in  the  same 
manner,  for  -witnesses  for  or  against  the  defendant." 

3.  By  District  Attorney. 

The  district  attorney  of  the  county  may  issue  subpa3nas, 
subscribed  by  him,  for  witnesses  within  the  State,  in  sup- 
port of  the  prosecution  or  for  such  other  -witnesses  as  the 
grand  jury  may  direct,  to  appear  before  the  grand  jury  upon, 
an  investigation  pending  before  them  ;'  and  may  also  issue 
such  subpoenas,  in  support  of  an  indictment,  for  witnesses 
within  the  State,  to  appear  before  the  court  at  whjch  it  is  to 
be  tried.' 

He  may  also,  whenever  it  is  necessary  to  send  subpcenasi 
into  a  foreign  county  for  witnesses  on  criminal  process,  send 
them  to  the  sheriff  of  the  county  where  the  witnesses  re- 
side, when  it  shall  be  the  duty  of  such  sheriff  to  serve  the 
same,  and  make  his  return  to  such  district  attorney  without 
delay.' 

4.  By  Clerk  of  Court. 
The  clerk  of  a  court  at  which  an  indictment  is  to  be  tried, 
must,  at  all  times,  upon  the  application  of  the  defendant, 
and  without  charge,  issue  as  manj'-  blank  subpoenas,  under 
the  seal  of  the  court,  and  subscribed  by  him  as  clerk,  for 
witnesses  within  the  State,  as  may  be  required  by  the  de- 
fendant." 

'  Code  Crim.  Pro.,  §  729. 

2  Code  Grim.  Pro.,, §953. 

8  Code  Crim.  Pro.,  §  609. 

«  Code  Crim.  Pro.,  §  610. 

'  La-ws  1836,  chap.  506,  §  4;  3  K.  S.  (7th  ed.),  2580, 

«  Code  Crim.  Pro.,  §  611. 
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5.  Form  of  Subpoena. 

It  is  provided  by  the  Code  of  Criminal  Procedure,  that- 
such  subpoenas  must  be  in  substantially  the  following  form: 

' '  In  the  name  of  the  people  of  the  State  of  New  York  : 

To  A.  B. 

"  You  are  commanded  to  appear  before  C.  C,  a  justice 
■of  the  peace  of  the  town  of  ,  (or  '  the  grand  jury  of  the 

•county  of  ,'  or  'the  court  of  sessions  of  the  county 

of  ,'  or  as  the  case  may  be),  at  (naming  the  place),  on 

(stating  the  day  and  hour),  as  a  witness  in  a  criminal  action, 
prosecuted  by  the  people  of  the  State  of  New  York,  against 
E.  F. 

' '  Dated  at  the  town  of  (as  the  case  may  be),  the 

day  of  ,  18    . 

"  '  G.  H.,  justice  of  the  peace,"  (or  'I.  K.,  district  attor- 
ney,' or  'by  order  of  the  court.' 

"L.  M.,  clerk  (as  the  case  may  be)."  ' 

In  a  special  proceeding  of  a  criminal  nature,  instead  of 
the  words  in  this  form,  "in  a  criminal  action  prosecuted," 
the  words  "in  a  special  proceeding  instituted,"  or  words 
to  that  effect  may  be  substituted. 

If  books,  papers  or  documents  be  required,  a  direction  to 
the  following  effect  must  be  contained  in  the  subpoena : 
^' And  you  are  required,  also,  to  bring  with  you  the  follow- 
ing (describing  intelligibly  the  books,  papers  or  documents 
required)." " 

6.  When  and  How  to  he  indorsed. 
Whenever  any  magistrate  shall  issue  any  subpoena,  in  any 
•criminal  proceeding  or  trial,  he  shall  indorse  upon  the  back 
thereof,  a  memorandum,  showing  whether  the  same  was 
issued  for  the  people,  or  for  the  prisoner ;  although  this  in- 
dorsement or  its  omission  does  not  affect  the  subpoena,  so  far 
as  the  officer  is  concerned,  it  is  a  requirement  of  the  statute 
that  should  be  known.' 

7.  On  Examination  of  Witnesses  Conditionally. 
On  the  examination  of  witnesses  conditionally,  as  pre- 

'  Code  Crim.  Pro.,  §  612. 
=  Code  Crim.  Pro.,  §  613 
•3  Laws  1845,  chap.  180,  §  18;  3  P.  S.  (7th  ed.),  2548. 
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scribed  by  the  Code  of  Criminal  Procedure,  tlie  attendance- 
of  the  witness  may  be  enforced,  by  a  subpcena  subscribed 
by  the  officer  taking  the  examination,  or  issued  under  the- 
seal  of  the  court,"  the  form  of  which  would  be  substantially 
as  before  given. 

8.  By  Whom  and  how  Served — Proof  of. 

A  peace  officer  must  serve,  in  his  county,  city,  town  or 
village,  as  the  case  may  be,  any  subpoena  delivered  to  him 
for  service,  either  on  the  part  of  the  people  or  of  the  de- 
fendant, and  must  make  a  written  return  of  the  service,  sub- 
scribed by  him,  stating  the  time  and  place  of  service,  without 
delay.  A  subpoena  may,  however,  be  served  by  any  other 
person.''  ,  If  served  by  any  other  person  other  than  a  peace- 
officer,  it  must  be  a  person  of  suitable  age  and  discretion. 

'1  he  service  of  the  subpoena  is  made  by  delivering  it,  or 
by  showing  it,  and  delivering  a  copy  thereof  to  the  witness, 
personally.'  The  witness  is  entitled  to  no  fees  upon  the- 
service. 

The  proof  of  service,  if  by  a  peace  officer,  is  a  written  re- 
turn as  just  stated,  which  may  be  in  the  form  of  a  certifi- 
cate; in  the  case  of  any  other  person  the  proof  should  be  by 
affidavit. 

It  is  gathered  from  these  provisions,  that  there  may  be  in 
any  action  or  proceeding,  either  one  original  subpoena,  con- 
taining the  names  of  all  the  witnesses,  in  which  case  service^ 
is  made  by  showing  this  original  to  each  witness,  and  de- 
livering a  copy,  and  the  return  or  proof  of  service  is  made 
on  the  original ;  or  an  original  subpoena  and  a  copy  for  each» 
witness,  in  which  case  service  is  made  by  delivering  th& 
original  to  the  witness,  and  the  return  or  proof  is  made  odj 
the  copy. 

9.    Witriesses  out  of  the  County. 
No  person  is  obliged  to  attend  as  a  witness,  before  a 
court  or  magistrate  out  of  the  county  where  the  witness  re- 
sides, or  is  served  with  the  subpoena,  unless  the  judge  of 

'  Code  Crim.  Pro.,  §  634. 
2  Code  Crim.  Pro,,  §  614. 
s  Code  Crim.  Pro.,  §  615. 
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the  court,  in  whicli  tlie  crime  is  triable,  or  a  judge  of  tlie 
Supreme  Court,  or  a  county  judge,  or  in  the  city  of  New 
York,  the  recorder  or  city  judge,  or  judge  of  the  general 
sessions  of  that  city,  upon  an  affidavit  of  the  prosecutor  or 
district  attorney,  or  of  the  defendant  or  his  counsel,  stating 
that  he  believes  that  the  evidence  of  the  witness  is  material, 
and  his  attendance  at  the  examination  or  trial  necessary, 
shall  indorse  on  the  subpoena  an  order  for  the  attendance  of 
the  witness." 

J  Code  Crlm.  Pro.,  §  618. 
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CHAPTER  IV. 


OF  THE  SERVICE  AND  RETURN  OF  PROCESS  IN  A  CIVIL  ACTION, 
AND  HEREIN  OF  EXECUTIONS  AND  LEVY  AND  SALE  THERE- 
LTSTDER. 


SECTION  I. 


OF  THE  SERVICE  AND  EETUEN  GENERALLY;  AND  ESPECIALLY 
OF  THE  SUMMONS,  SUBPOENA,  ETC. 

1.  Duties  and  Responsibilities  as  to  Service. 

Generally. — The  law  imposes  various  duties  upon  sheriffs 
and  other  ministerial  oflBcers,  on  delivering  to  them  the  pro- 
cess of  courts  of  general  or  limited  jurisdiction,  or  the  war- 
rants of  ofiicers,  to  the  discharge  of  which  they  are  abso- 
lutely bound  provided  there  is  jurisdiction ;  and  though 
there  be  a  total  want,  of  such  jurisdiction,  if  it  be  not 
apparent  on  the  face-  of  the  process,  the  law  will  not  put 
them  to  inquire  and  judge  of  the  case.  In  general,  they 
ought  not  to  look  beyond  the  process,  and  in  no  case  need 
they  do  so.  Process  in  due  form,  issued  by  a  competent 
tribunal,  or  officer  authorized  to  act  in  that  regard,  will  af- 
ford complete  protection  to  the  officer  charged  with  its  exe- 
cution, if  he  act  under  it  according  to  law  ;  and  so,  too,  as 
to  those  who  act  in  aid  of  the  officer.  The  taking  of  indem-. 
nity  does  not  deprive  him  of  the  protection  which  his  process 
affords,  nor  would  knowledge  by  him  of  a  want  of  juris- 
diction, deprive  him  of  its  protection,  so  be  it  that  the  pro- 
cess is  fair  on  its  face.  He  must  be  governed  and  he  is 
protected  by  the  process ;   and  he  cannot  be  affected  by 
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any  thing  which  he  has  heard  or  learned  ontside  of  it.'  He 
may  not,  however,  build  up  for  himself  a  title  under  process, 
unless  it  be  well  and  properly  issued  in  law."  If  an  execu- 
tion, duly  directed  and  fair  on  its  face,  is  delivered  to  him, 
whereby  he  js  commanded  to  take  the  body  of  defendant, 
if  ^e  can  find  no  property,  his  duty  is  to  proceed  at  once  as 
directed  ;  he  need  not  inquire  whether  such  execution  was 
proper  to  be  used  in  that  particular  case.  If  the  court  has 
erroneously  issued  it,  still  it  protects  him,  however  it  may 
affect  the  court  or  the  plaintiff  in  the  execution.'  ^  But  he 
should,  before  proceeding  to  execute  the  same,  ascertain  if 
such  process  is  in  due  form,  and  is  regular  upon  its  face  ;  if 
the  process  is  void  upon  its  face,  if  it  contain  anything, 
showing  any  defect  of  jurisdiction  in  the  court  or  officer 
issuing  it,  either  of  the  subject  matter  or  of  the  person,  the 
officer,  if  he  attempts  to  execute  it,  will  be  a  trespasser. 

Whether  the  sheriff  is  'bound  to  execute  an  erroneous 
writ  delivered  to  him,  depends  upon  the  question  whether 
it  is  absolutely  void,  or  only  voidable ;  and  whether  void  or 
voidable,  depends  upon  the  fact  whether  it  is  amendable.  A 
process  is  absolutely  void  for  want  of  jiirisdiction  in  issuing 
it ;  ^nd  although  the  sheriff  has  the  riglit  to  execute  it  if 
fair  on  its  face,  he  is  under  no  legal  obligation  to  do  so,  and 
its  invalidity  is  always  a  good  answer  to  an  action  brought 
against  him  for  refusing  to  execute  it.  A  process  is  voida- 
ble from  an  irregularity  in  the  manner  of  issuing  it,  or  in 
the  manner  of  entering  the  judgment  upon  which  it  was 
issued,  or  from  any  other  irregularity.  Such  process  is 
Talid  until  it  is  set  aside,  and  its  voidability  is  never  a  good 
answer  to  an  action  brought  against  him  for  refusing  to  exe- 


'  Arrex  v.  Brodhead,  19  Hun,  269;  Earl  v.  Camp,  16  Wend.,  563;  People  <o. 
Warren,  5  Hill,  440;  Hudler  v.  Golden,  36  N.  Y.,  446;  The  Troy  etc.  R.  R. 
Co.  5).  Kane,  72  id.,  614;  Shaw  ?).jDavis,  55  Barb.,  389;  Doolittle  «.  Doolittle, 
31  Barb.,  313;  Laudt  «.  Hilts,  19  id.,  3S3;  Elder  ■«.  Morrison,  10  Wend.,  128; 
'Webber  ».  Gay,  24  id.,  485;  Savacool  v.  Boughton,  5  id.,  117;  Watson  «.  Wat 
son,  9  Conn.,  440;  Horton  v.  Hcndershot,  1  Hill,  118.  But  see  Grace  «. 
Mitchell,  31  Wis.,  533. 

2  Arrex  v.  Brodhead,  19  Hun.,  269;  Dunlap  «.  Hunting,  2  Denio,  643;  Earl 
V.  Camp,  16  Wend.,  563;  Horton  r.  Hendershot,  1  Hill,  118. 

'  Savacool  ®.  Boughton,  5  Wend.,  171. 
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cute  it.'  If  the  defects  are  amendable — and  all  but  juris- 
dictional defects  are  amendable — it  matters  not  wbetlier  the 
defects  are  apparent  on  the  face  of  the  process  or  not,  the 
officer  is  protected  by  and  must  execute  the  process.''  Bat 
in  an  action  for  damages  against  a  sheriff  for  his  acts  done 
under  an  unconstitutional  or  void  enactment,  he  cannot  jus- 
tify under  such  enactment. ' 

A  sheriff  is  bound  to  use  all  reasonable  endeavors  to  exe- 
cute process,  and,  if  it  require  him  to  arrest  a  party,  he 
should  go  to  his  house  to  ascertain  if  he  is  at  home,  and,  if 
not,  to  learn  where  he  is — particularly  where  he  lives  in  his 
immediate  neighborhood  ;  and  if,  instead  of  pursuing  that 
course,  he  rely  upon  the  vague  information  obtained  from 
casual  inquiries  in  the  street  that  the  party  is  not  at  home, 
he  does  it  at  his  peril."  He  is  not  bound,  however,  to  start 
on  the  instant  of  receiving  process,  to  execute  it,  without 
regard  to  anything  else."  When  he  seizes  property,  he 
must  exercise  ordinary  diligence  in  taking  care  of  the  prop- 
erty he  has  in  trust,  which  is  the  care  that  every  person  of 
common  prudence,  and  capable  of  governing  a  family,  takes 
of  its  own  concerns.  He  is  liable  otherwise."  The  party  in 
whose  favor  process  issues,  may  give  such  express  instruc- 
tions to  the  sheriff  as  will  not  only  excuse  him  from  his 
general  duty,  but  bind  him.  Both  the  process  and  the  law 
which  convey  authority  under  it,  are  for  the  benefit  of  the 
party  in  whose  behalf  it  is  issued  ;  and  it  is  a  general  rule 
that  a  man  may  dispense  with  an  entire  law  which  is  in- 
tended for  his  aid  or  protection.  It  follows  that  he  may 
qualify  it,  to  a  greater  or  less  extent,  according  to  his  discre- 
tion. These  instructions  the  sheriff  is  hound  to  obey,  so 
long  as  they  are  within  his  general  powers  and  duties.' 

. c 

'  Bacon  v.  Cropsey,  7  N.  Y.,  195;  Cornell  ».  Barnes,  7  Hill,  35;  Parmelee  v. 
Hitchco'ck,  13  Wend.,  96;  Elliot  ».  Cronk,  13  id.,  35;  German  v.  Swart wout,  3 
id.,  283;  Housh  ».  People,  75  111.,  487;  Richards  ».  Nye,  5  Oreg.,  383. 

^Dominick  «.  Backer,  3  Barb.,  17;  Foster  v.  Wiley,  37  Mich.,  344;  Pall 
Creek,  etc.,  Co.  v.  Smith,  71  Penn.  St.,  330. 

'  Sumner  «.  Beeler,  50  Ind.,  841. 

"  Hinman  v.  Borden,  10  Wend.,  367. 

"  Whitney  ®.  Butterfield,  13  Cal.,  335. 

«  Moore  b.  Westervelt,  37  N.  Y.,  334;  S.  C,  21  id.,  103. 

'  Root  ».  Wagner,  30  N.  Y.,  9;  Walters  %  Sykes,  33  Wend.,  566;  Godfrey  «. 
Gibbons,  id.,  569. 
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Thus  the  owner  of  a  judgment  against  two  or  more  defend- 
ants may  direct  the  amount  on  execution,  or  anything  less 
than  the  amount,  to  be  made  out  of  the  property  of  any  or 
either  of  the  defendants.  But,  in  the  absence  of  express 
instructions,  the  authority  to  be  implied  from  the  fact  that 
a  party  causes  process  to  be  issued,  and  sets  the  proper  offi- 
cers in  motion  in  the  execution  thereof,  is  simply  an  author- 
ity co-extensive  with  that  conferred  by  the  process ;  i.  e., 
to  do  lawful  acts  pursuant  thereto."  Thus,  if  an  officer  to 
whom  a  warrant  is  issued,  directing  him  to  seize  the  goods 
of  A.,  take  the  goods  of  B.  an  authority  so  to  do  from  the 
principal  in  the  proceedings,  will  not  be  implied,  and  he 
cannot  be  made  liable  therefor.  If,  however,  the  party  in 
whose  name  and  for  whose  benefit  a  trespass  is  committed, 
with  full  knowledge  of  the  facts  sanction  the  act,  and  ap- 
propriate the  proceeds  of  the  trespass,  it  is  evidence  for  the 
jury,  from  which  they  may  infer  a  previous  command  or* 
authority.' 

To  give  Minute  of  Mandate,  and  Copy. — A  sheriff,  to 
whom  a  mandate  of  any  description  is  delivered  to  be  exe- 
cuted, must,  without  compensation,  give  to  the  person  de- 
livering the  same,  if  required,  a  minute  in  writing,  signed 
by  the  sheriff,  specifying  the  names  of  the  parties,  the  gen- 
eral nature  of  the  mandate,  and  the  day  and  hour  of  receiving 
the  same. '  And  a  sheriff  or  other  officer,  serving  a  mandate, 
must,  upon  the  request  of  the  person  served,  deliver  to  him 
a  copy  thereof,  without  compensation,  unless  he  is  expressly 
allowed  by  law  to  charge  a  fee  therefor."  His  willful  omis- 
sion to  do  either  is  punishable  as  a  misdemeanor. '  And  if 
it  be  a  process  upon  which  he  may  detain  the  person  served, 
and  he  refuses  to  deliver  a  copy  thereof  if  one  is  demanded, 
and  the  fee  tendered  therefor,  he  shall  forfeit  $200  to  the 
person  so  detained." 

A  sheriff,  or  other  officer,  to  whom  is  delivered  for  service 

'  Welsh  V.  Cochran,  63  N.  Y.,  811. 

'  Welsh  V.  Cochran,  63  N.  Y.,  181;  Vanderbilt  v.  Richmond  Turnpike  Co., 
2  id.,  479;  Brainerd  ■».  Dunning,  80  id.,  211;  Fox  «.  Jackson,  8  Barb.,  355. 
3  Code  Civ.  Pro.,  §  100. 
«  Code  Civ.  Pro.,  §  101. 
«  Penal  Code,  §  154. 
«  3  R.  S.  (5th  ed.),  893,  §  88;  id.  (0th  ed.),  883,  §  88. 
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or  execution  a  maiidate,  authorizedyby  law  to  be  issued,  by 
a  judge  or  other  officer,  in  a  special  proceeding,  -who  will- 
fully neglects  to  execute  the  same,  may  be  fined  by  the 
Judge,  in  a  sum  not  exceeding  twenty -five  dollars,,  and  is 
liable  to  the  party  aggrieved  for  his  damages  sustained 
thereby.' 

Process,  Tiow  Executed. — A  sheriff,  or  other  officer,  to 
whom  a  mandate  is  directed  and  delivered,  must  execute 
the  same  according  to  the  command  thereof,  and  make  re- 
turn thereon  of  his  proceedings,  under  his  hand.'  For  a 
violation  of  this  provision,  he  is  liable  to  the  party  ag- 
grieved, for  the  damages  sustained  by  him,  in  addition  to 
any  fine,  or  other  punishment  or  proceeding,  authorized  by 
law. "" 

Omitting  or  Delaying  Duty. — A  sheriff  may  not  ask  or 
receive  any  emolument,  gratuity  or  reward,  or  any  promise 
^of  any  emolumeht,  gratuity  or  reward,  for  omitting  or  de- 
ferring the  performance  of  any  official  duty.  If  he  do,  he 
is  guilty  of  a  misdemeanor.'  And  where  any  duty  is  or 
shall  be  enjoined  by  law  upon  him,  every  willful  omission 
to  perform  such  duty,  wherei  no  special  provision  shall  have 
been  made  for  the  punishment  of  such  delinquency,  is  pun- 
ishable as  a  misdemeanor."  And  if  he,  or  any  other  officer,  • 
under  the  pretense  or  color  of  any  process  or  other  legal 
authority,  arrest  any  person,  or  detain  him  against  his  wiU, 
or  seize  or  levy  upon  any  property,  or  dispossess  anyone  of 
any  lands  or  tenemencs,  or  does  any  other  act,  whereby 
another  person  is  injured  in  his  person,  property  or  rights, 
without  a  regular  process  or  other  lawful  authority  therefor, 
he  is  guilty  of  a  misdemeanor. ' 

Process,  When  Executed. — All  service  of  legal  process  of 
any  kind  whatever,  upon  the  first  day  of  the  week,  is  pro- ' 
h'ibited,  except  in  cases  of  a  breach  of  the  peace,  or  appre- 
hended breach  of  the  peace,    or  when  sued  out  for  the 
apprehension  of  a  person  charged  with  crime,  or  except 

•  Code  Civ.  Pro.,  §  103. 

s  Code  Civ.  Pro.,  103;  People  «.  Bernal,  43  Cal.,  385. 

3  Penal  Code,  §§  49,  58. 

•»  Penal  Code,  §§  154,  116,  117. 

5  Penal  Code,  §§  119,  556. 
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where  such  service  is  specially  authorized  by  statute.'  All 
the  time  from  midnight  unto  midnight  is  included  in  the 
term  day,  as  employed  in  the  phrase  ' "  first  day  of  the  week. ' ' " 
And  whoever  maliciously  procures  any  process  in  a  civil 
action  to  be  served  on  Saturday,  upon  any  person  who  keeps 
Saturday  as  holy  time,'  and  does  not  labor  on  that  day,  or 
serves  upon  him  any  process  returnable  on  that  day,  or 
maliciously  procures  any  civil  action,  to  which  such  person 
is  a  party,  to  be  adjourned  to  that  day  for  trial,  is  guilty  of 
a  misdemeanor.  °  But  a  judgment  rendered  on  that  day  in 
such  action  would  not  be  void,  and  the  sherifll:  would  not  be 
excused  from  executing  process  on  such  judgment,  if  it  be 
valid  otherwise."  Whenever  any  general  or  town  e'ection 
shall  be  held  in  any  city  or  town,  other  than  for  militia 
ofl&cers,  no  declaration,  by  which  a  suit  shall  be  commenced, 
or  any  civil  process,  or  proceeding  in  the  nature  of  civil 
process,  shall  be  served  on  any  elector  entitled  to  vote  in 
such  city  or  town,  on  the  day  on  which  such  election  or 
town  meeting  shall  be  held."  Otherwise,  than  above  stated, 
in  any  civil  or  criminal  action-  or  proceeding,  process  may 
be  served  on  any  day,  and  at  any  time  of  day  or  night  ;" 
and  anywhere  within  the  territory,  within  which  the  officer 
has  jurisdiction.  No  particular  place  will  protect  a  man 
from  having  process  served  upon  him.  His  own  house  is 
not  his  sanctuary,  if  the  officer  can  obtain  peaceable  and 
forceless  entrance.  Civil  process  may  be  served  on  a  convict 
in  States  prison.'  However  the  mere  opening  of  the  door 
of  defendant's  dwelling  house,  if  without  his  consent,  is 

1  Penal  Code,  §§  2G3,  268;  Butlers.  Kelsey,  15  Johns..  177;  Field  v.  Park, 
20  id.,  140;  Van  Vechten  v.  Paddock,  13  id.,  178;  Hotailing  v.  Osborn,  15  id., 
119;  Story  «.  Elliot,  8  Cow.,  37. 

2  Penal  Code,  §  2(51. 

3  Penal  Code,  §  371. 

*  Maxson  v.  Annas,  1  Denio,  201. 

n  -R.  S.  (5th  ed.),  418,  §  3;  id.  (6th  ed.),  427,  §4;  1  R.  S.  (5th  ed.),  819, 
§  32;, id.  (6th  ed.),  837,  §  31. 

'Allen  on  Sheriffs,  118;  Horn  v.  Perry,  11  W.  Va.,  694;  but  see  for  Ken- 
tucky, Paul  V.  Bruce,  9  Bush  (Ky,),  317;  for  Penn.,  Blacks.  John,  68  Penn. 
St.,  83;  Eby's  Appeal,  70  Penn.  St.,  311;  for  S.  C,  States.  Thockam,  1  Bay, 
358. 

'  Davis  V.  Duffle,  8  Keyes,  606;  S.  C;  1  Abb.  App.  Dec,  486;  8  Bosw.,  617; 
18  Abb.  Pr.,  360. 
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forceful,  and  process  served  thereby  is  irregular.'  The  ser- 
vice on  every  defendant  is  a  several  service  ;  and  on  a  writ 
against  two,  the  body  of  one  may  be  arrested,  and  the  pro- 
perty of  the  other  attached.''  If  a  person  declines  to  receive 
from  an  officer,  a  paper  presented  for  service,  the  officer  may 
deposit  it  in  any  convenient  place,  in  the  presence  of  the 
party,  and  the  service  will  be  good." 

A  sheriff  is  not  bound  to  obey  or  to  notice  any  injunction 
or  other  order  restraining  him,  or  commanding  him  not  to 
execute  process  duly  directed  and  delivered  to  him,  unless 
such  order  is  regularly  served  upon  him.  Then  he  must 
obey  it,  and  he  will  be  protected  in  his  obedience  to  it,  as  in 
acting  under  any  other  court  process.  If  he  has,  before  such 
service,  under  and  by  virtue  of  his  process,  seized  either 
person  or  property,  neither  are  by  such  service  released,  but 
he  may,  if  the  case  be  proper  therefor,  take  bail  for  the  per- 
son ;  and  an  inventory  of  and  a  receipt  for  the  property, 
or  he  may  retain  it  in  his  possession  ;  but  he  cannot  sell  or 
otherwise  finally  dispose  of  the  property,  until  an  order, 
dissolving  or  vacating  the  stay,  is  duly  entered.  And  he 
need  not  proceed  under  the  process,  until  the  order,  vacating 
or  dissolving  the  stay,  is  regularly  served  upon  him. 

To  Command  Power  of  County. — If  a  sheriff,  to  whom  a 
mandate  is  directed  and  delivered,  finds,  or  has  reason  to 
apprehend,  that  resistance  will  be  made  to  the  execution 
thereof,  he  may  command  all  the  male  persons  in  his  county, 
or  as  many  as  he  thinks  proper,  and  with  such  arms  as  he 
directs,  including  any  military  organization  armed  and 
equipped,  to  assist  him  in  overcoming  the  resistance,  and, 
if  necessary,  in  arresting  and  confining  the  resisters,  their 
aiders  and  abettors,  to  be  dealt  with  according  to  law. " 

The  sheriff  must  certify  to  the  court,  from  which  or  by 
whose  authority  the  mandate  was  issued,  the  names  of  the 
resisters,  their  aiders  and  abettors,  as  far  as  he  can  ascer- 
tain the  same,  to  the  end  that  they  may  be  punished  for 

'Mason  ».  Libbey,  51  How.  Pr.,  436;  1  Abb.  N.  C,  354;  Snydacker  v. 
Brosse,  51  111.,  357. 

2  Connor  v.  Madden,  57  Me.,  410. 

'  Norton  v.  Meader,  4  Sawyer,  (U.  S.),  603. 

"  Code  Civ.  Pro.,  §  104;  Coyles  v.  Hurtin,  10  Johns,  85;  State  b.  Moore,  39 
Conn.,  244. 
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their  contempt  of  the  court.'  Any  person  thus  commanded 
by  the  sheriff,  to  assist  him,  who,  without  lawful  cause,  re- 
fuses or  neglects  to  obey  the  command,  is  guilty  of  a  misde- 
meanor." If  a  constable  to  whom  a  mandate,  issued  by  a 
justice  of  the  peace,  is  directed  and  delivered,  finds,  or  has 
reason  to  apprehend,  that  resistance  will  be  made  to  the 
execution  thereof,  he  may  deliver  it  to  the  sheriff  of  the 
county,  with  a  written  certificate,  stating  the  facts,  and  re- 
CLuiriug  the  sheriff  to  execute  it.  Thereupon  the  sheriff 
must  execute  the  mandate,  and  he  is  subject  to  all  the  lia- 
bilities attaching  to  a  constable  in  executing  it.  Sections 
104,  105  and  106  of  the  Code  of  Civil  Procedure  apply  to  a 
mandate  thus  delivered  to  the  sheriff.'  The  authority  of 
the  sheriff  is  a  justification  for  those  who  assist  him  when 
commanded.  If  he  act,  without  authority,  they,  assisting 
him,  become  trespassers  as  well  as  himself.  But  if  a  per- 
son come  in  aid  of  a  sheriff  in  doing  a  lawful  act,  and  the 
officer,  by  reason  of  some  subsequent  improper  act,  becomes 
a  trespasser  ab  initio,  the  one  aiding  does  not  thereby  be- 
come a  trespasser.  Whenever  a  sheriff  has  power  to  exe- 
cute process  in  a  particular  manner,  his  authority  is  a  justi- 
fication to  himself,  and  to  all  who  come  to  his  aid ;  but  if 
his  authority  is  not  sufficient  to  justify  him,  neither  can  it 
justify  those  who  aid  him.  He  has  no  power  to  command 
others  to  do  an  unlawful  act,  they  are  not  bound  to  obey, 
either  by  the  common  law  or  by  the  statute,  and  if  they 
do  obey,  it  is  at  their  peril.  They  are  bound  to  obey  when 
his  commands  are  lawful,  otherwise  not.  The  only  hard- 
ship in  the  case  is,  that  they  are  bound  to  know  the  law. 
But  that  obligation  is  universal ;  ignorance  is  no  excuse  for 
any  one.*  If  it  appears  to  the  governor,  that  the  power  of 
a  county  will  not  be  sufficient  to  enable  the  sheriff  thereof 
to  serve  or  execute  the  process  or  other  mandates,  deliv- 
ered to  him,  he  must,  on  the  application  of  the  sheriff,  order 


1  Code  Civ.  Pro  ,  §  105. 

2  Code  Civ.  Pro.,  §  106. 

'  Code  Civ.  Pro.,  §  3158. 

^  Elder  «.  Morrison,  10  Wend.,  138;  Cro.  Eliz.,  181;  Cro.  Car.,  446;  Oystead 
«.  Shed,  13  Mass.,  511;  Leonard  «.  Stacey,  6  Mod.,  140. 
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such  a  military  force,  from  another  county  or  counties,  as  is 
necessary.' 

Where  the  governor  is  satisfied  that  the  execution  of  civil 
or  criminal  process  has  been  forcibly  resisted  in  any  county, 
by  bodies  of  men,  or  that  combinations  to  resist  the 
execution  of  process  by  force  exist  in  any  county,  and  that 
the  power  of  the  county  has  been  exerted,  and  has  not  been 
sufficient  to  enable  the  officer  having  the  process  to  execute 
it,  he  may,  on  the  application  of  the  officer,  or  of  the  dis- 
trict attorney  or  county  judge  of  the  county,  by  proclama- 
tion, to  be  published  in  the  State  paper,  and  in  such  papers 
in  the  county  as  he  may  direct,  declare  the  county  to  be  in 
a  state  of  insurrection."  After  such  proclamation  the  gov- 
ernor may  order,  into  the  service  of  the  State,  such  number 
and  description  of  volunteer  or  uniform  companies,  or  other 
militia  of  the  State,  as  he  deems  necessary,  to  serve  for  such 
term,  and  under  the  command  of  such  officer  or  officers  as 
he  may  direct. '  And,  when  he  thinks  proper,  he  may  re- 
voke such  proclamation,  or  declare  that  it  shall  cease,  at  the 
time  and  in  the  manner  directed  by  him.* 

In  the  service  of  process,  with  few  exceptions,  which  will 
be  pointed  out  in  this  work  in  their  proper  places,  the  pow- 
ers of  a  sheriff,  as  such,  are  confined  within  the  limits  of  his 
county.  When  process  is  delivered  him,  which  does  not  re- 
quire the  arrest  of  the  defendant  or  the  seizure  of  his  prop- 
erty, he  should  execute  it  according  to  the  command  thereof, 
whether  regular  or  not. 

2.  Of  the  Service  of  the  Summons. 

Who  may  Serve. — -The  summons  may  be  served  by  any 
person,  other  than  a  party  to  the  action,  except  where  it  is 
otherwise  specially  prescribed  by  law.  The  plaintiff' s  at- 
torney may,  by  an  indorsement  on  the  summons,  fix  a  time 
within  which  the  service  thereof  must  be  made  ;  in  that  case, 
the  service  cannot  be  made  afterwards.  Where  a  summons 
is  delivered  for  service  to  the  sheriff  of  the  county,  wherein 
the  defendant  is  found,  the  sheriff  must  serve  it,  and  return 

1  Code  Civ.  Pro.,  §  107.  '  Code  Criin.  Pro.,  §  116. 

2  Code  Crim.  Pro.,  §  115.  *  Code  Grim.  Pro.,  §  117. 
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it,  with  proof  of  service,  to  tlie  plaintiff's  attorney,  with 
reasonable  diligence.' 

As  any  person  may  serve  a  summons,  the  sheriff  may 
serve  it  at  any  place  within  the  State.  But  when  he  makes 
the  service  without  his  county,  he  does  it,  not  in  his  official 
capacity,  but  as  a  private  individual. 

How  Serxied  upon  Indimduals. — Personal  service  of  the 
summons  upon  a  defendant,  being  a  natural  person,  must 
be  made  by  delivering  a  copy  thereof,  within  the  State,  as 
follows : 

1.  If  the  defendant  is  an  infant,  under  the  age  of  fourteen 
years,  to  the  infant  in  person,  and  also  to  his  father,  mother 
or  guardian  ;  or,  if  there  is  none  within  the  State,  to  the 
person  having  the  oare  and  control  of  him,  or  with  whom  he 
resides,  or  in  whose  service  he  is  eniployed. 

2.  If  the  defendant  is  a  person  judicially  declared  to  be 
incompetent  to  manage  his  affairs,  in  consequence  of  lunacy, 
idiocy  or  habitual  drunkenness,  and  for  whom  a  committee 
has  been  appointed,  to  the  committee,  and  also  to  the  de- 
fendant in  person. 

3.  If  the  action  is  against  a  sheriff,  for  a  cause  specified 
in  section  15»  of  the  Code  of  Civil  Procedure,  by  delivering 
it  to  the  defendant  in  person,  or  to  his  under  sheriff  in  per- 
son, or  at  the  office  of  the  sheriff,  during  the  hours  when  it 
is  required  by  law  to  be  kept  open,  to  a  deputy  sheriff  or  a 
clerk  in  the  employment  of  the  sheriff,  or  other  person  in 
charge  of  the  office. 

4.  In  any  other  case,  to  the  defendant  in  person." 
Infants  and  Lunatics. — H  the  defendant  is  an  infant  of 

the  age  of  fourteen  years  or  upwards,  or  if  the  court  has,  in 
its  opinion,  reasonable  ground  to  believe  that  the  defendant, 
by  reason  of  habitual  drunkenness,  or  for  any  other  cause, 
is  mentally  incapable  adequately  to  protect  his  rights,  al- 
though not  judicially  declared  to  be  incompetent  to  manage 
his  affairs,  the  court  may,  in  its  discretion,  with  or  without 
an  application  therefoi',  and  in  the  defendant's  interest, 
make  an  order,  requiring  a  copy  of  the  summons  to  be  also 
delivered,  in  behalf  of  the  defendant,  to  a  person  designated 

1  Code  Civ.  Pro.,  §  425. 

*  Code  Civ.  Pro.,  §  436,  as  amended  (Laws  1879;  chap.  542,  p.  601). 
13 
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in  the  order,  and  that  service  of  summons  shall  not  be 
deemed  complete  until  it  is  so  delivered.' 

In  a  case  specified  in  subdivision  first  or  second  of  section 
426,  Code  of  Civil  Procedure,  where  the  court  has,  in  its 
opinion,  reasonable  ground  to  believe,  that  the  interest  of 
the  person,  other  than  the  defendant,  to  whom  a  copy  of  the 
summons  has  been  delivered,  is  adverse  to  that  of  the  de- 
fendant, or  that,  for  any  reason,  he  is  not  a  fit  person  to 
protect  the  rights  of  the  defendant,  it  may  likewise  make 
an  order,  as  prescribed  in  the  last  section.  In  a  case  speci- 
fied in  subdivision  second,  the  court  may,  as  a  part  of  the 
same  order,  or  by  a  separate  order,  made,  in  like  manner 
and  upon  like  ground,  at  any  stage  of  the  action,  appoint  a 
special  guardian  ad  litem  to  conduct  the  defense  for  the  in- 
competent defendant,  to  the  exclusion  of  the  committee, 
and  with  the  same  powers,  and  subject  to  the  same  liabili- 
ties, as  a  committee  of  the  property.' 

Where  the  defendant  has  been  judicially  declared  to  be 
incompetent  to  manage  his  aflEairs,  in  consecLuence  of  lunacy, 
and  it  appears  satisfactorily  to  the  court,  by  affidavit,  that 
the  delivery  of  a  copy  of  the  summons  to  him,  in  person, 
will  tend  to  aggravate  his  disorder,  or  to  lessen^the  proba- 
bility of  his  recovery,  the  court  may  make  an  order,  dis- 
pensing with  such  delivery.  In  that  case,  a  delivery  of  a 
copy  of  the  summons,  to  a  committee  duly  appointed  for 
him,  is  sufficient  personal  service  upon  the  defendant." 

Where  an  infant  defendant  resides  within  the  State,  and 
is  temporarily  absent  therefrom,  the  court  may,  in  its  dis- 
cretion, make  an  order  designating  a  person  to  be  his  guar- 
dian ad  litem,  uiiless  he,  or  some  one  in  his  behalf,  procured 
such  guardian  to  be  appointed,  as  prescribed  in  sections  471 
and  472  of  the  Code  of  Civil  Procedure,  within  a  specified 
time  after  service  of  a  copy  of  the  order.  The  court  must 
give  special  directions  in  the  order,  respecting  the  service 
thereof,  which  may  be  upon  the  infant.  The  summons  may 
be  served  by  delivering  a  copy  to  the  guardian  so  appointed, 
vdth  like  effect  as  where  a  summons  is  served  without  the 
State  upon  an  adult  defendant,  pursuant  to  an  order  for 

1  Code  Civ.  Pro.,  §  437.  '  Code  Civ.  Pro.,  §  439. 

2  Code  Civ.  Pro.,  §  438. 
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tliat  purpose,  granted  as  prescribed  in  section  438  of  said 
Oode,  except  that  the  time  to  appear  or  answer  is  twenty 
■days  after  the  service  of  the  summons,  exclusive  of  the  day 
of  service.' 

A  summons  must  be  served  upon  a  minor  precisely  as  on 
an  adult.  But  a  minor  cannot  make  an  acknowledgment  of 
the  service,  nor  can  his  guardian,  or  the  one  with  whom 
he  resides,  do  so  for  him."  Process  may  be. served  on  two 
minor  defendants  by  serving  them  as  an  adult  would  be 
served,  and  by  leaving  a  copy  with  their  mother,  as  a  mem- 
ber of  the  family  of  each." 

Designation  hy  Adults. — A  resident  of  the  State,  of  full 
age,  may  execute,  under  his  hand,  and  acknowledge,  in  the 
manner  required  by  law,  to  entitle  a  deed  to  be  recorded,  a 
written  designation  of  another  resident  of  the  State,  as  a 
person  upon  whom  to  serve  a  summons,  or  any  process  or 
other  paper  for  the  commencement  of  a  civU  special  pro- 
ceeding, in  any  court,  or  before  any  officer,  during  the  ab- 
sence from  the  United  States  of  the  person  making  the 
designation;  and  may  file  the  same  with  the  written  consent 
of  the  person  so  designated,  executed  and  acknowledged,  in 
the  same  manner,  in  the  ofiice  of  the  clerk  of  the  county 
where  the  person  making  the  designation  resides.  ^  The 
-designation  must  specify  the  occupation,  or  other  proper 
addition,  and  the  residence  of  the  person  making  it,  and 
also  of  the  person  designated :  and  it  remains  in  force  dur- 
ing the  period  specified  therein,  if  any  ;  or,  if  no  period  is 
ispecified  for  that  purpose,  for  three  years  after  the  filing 
thereof.  But  it  is  revoked,  earlier  by  the  death  or  legal  in- 
-competency  of  either  of  the  parties  thereto,  or  by  the  filing 
of  a  revocation  thereof,  or  of  the  consent,  executed  and  ac- 
knowledged in  like  manner.  The  clerk  must  file  and  record 
such  a  designation,  consent  or  revocation,  and  must  note, 
upon  the  record  of  the  original  designation,  the  filing  and 
recording  of  a  revocation.  While  the  designation  remains 
in  force,  as  prescribed  herein,  a  summons,  or  any  process  or 
other  paper  for  the  commencement  of  a  civil  special  pro- 

1  (5ode  of  Civ.  Pro.,  §  473. 

2  Kansas  City,  etc  ,  R.  R.  Co.  v.  Campbell,  63  Mo.,  585;  De  La  Hunt  v.  Hol- 
tderbaugli,  58  Ind.,  385. 

^  Weber  v.  Weber,  49  Mo.,  45. 
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ceeding,  against  the  person  making  it,  in  any  conrt,  or  be^ 
fore  any  officer,,  may  be  served  upon  the  person  so  desig- 
nated, in  like  manner  and  with  like  effect  as  if  it  was  served 
personally  upon  the  person  making  the  designation,  not- 
withstanding the  return  of  the  latter  to  the  United  States." 

In  all  legal  proceedings  against  the  board  of  supervisors, 
the  first  process,  and  all  other  proceedings  required  to  be- 
served,  shall  be  served  on  the  chairman  or  clerk  ,of  the 
board  of  supervisors." 

Personal  Service. — The  service  of '  a  summons  is  sufficient 
if  it  "be  by  delivering  a  copy  of  the  summons  to  the  defend- 
ant personally; "  and  the  copy  summons  is  sufficient,  if  said 
copy  contain  everything  put  in  the  sunimons,  or  on  it,  by 
the  clerk.  It  is  not  necessary,  in  such  a  case,  that  the  copy 
should  be  certified,  or  that  it  should  contain  any  indorsement 
put  on  the  summons  by  the  sheriff.'  And  if  he  is  actually 
and  voluntarily  within  the  State  at  the  time  of  service,  it  is 
indifferent  where  his  permanent  residence  is." 

Time  and  Manner  of  Service.  In  making  service  of  a 
summons,  the  provisions  of  the  statute  must  be  substanti- 
ally observed  and  followed  by  the  officer. '  A  mere  manual 
delivery  of  the  summons  is  not  a  good  service,  if  the  defend- 
ant hand  back  the  papers,  and  they  are  received,  without 
informing  him  of  his  rights."  And  service -made  by  vio- 
lently thrusting  the  process  upon  the  person  of  the  defend- 
ant, is  void,  although  the  officer  making  the  service,  may 
have  stated  the  ^nature  of  the  process,  and  the  person  on 
whom  they  were  intended  to  be  served,  may  have  refused  to 
receive  them.  Service  should  be  effected  in  all  cases  without 
persona]  violence  or  incivility  ;  and  this  is  demanded  by  the 
dignity  of  the  court,  issuing  the  process,  as  well  as  by  the 
high  privilege  of  personal  immunity,  which  every  individual 
has  the  right  to  insist  upon.     If  a  party  refuse  to  accept 

■>  Code  Civ.  Pro.,  §  430. 

MRS.  (5th  ed.),  901,  §  3;  3  id.  (Tth  ed.),  977,  §  3. 

2  Dresser  «.  Wood,  15  Kan.,  844;  Buck  v.  Buck,  60  III.,  105:  Hammond  «. 
Olive,  44  Miss.,  543;  Grosvenor  v.  Henry,  27  lovra,  S69. 

^Peabody  ».  Hamilton,  106  Mass.,  317;  Reeder  i>.  Holcomb,  105  Mass.,  98; 
Carter  «.  Daisy,  42  Miss.,  501. 

5  People  V.  Bernal,  43  Cal.,  885;  Crary  v.  Barber,  1  Col.  T.,  172;  Black  «. 
Johns,  68  Penn  St.,  83. 

"  Beekman  v.  Cutler,  2  Code  R.,  51. 
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papers,  when  decorously  offered  him,  after  being  distinctly- 
informed  what  they  are,  he  should  be,  and  will  be  held,  to 
the  consequbnces  of  his  own  perverseness.  Then  the  officer 
may  deposit  the  process  or  other  paper  in  any  convenient 
place  in  the  presence  of  the  party;  and  this  will  be  in  legal 
effect,  a  delivery  of  the  papers  to  the  party,  and  leaving 
them  with  him.'  The  service  may  be  made  anywhere  within 
the  jurisdiction  of  the  court  issuing  the  process,  which  is 
■confined-for  courts  of  record  within  the  limits  of  this  State.' 
And  it  is  no  objection  to  the  service  of  process  ia  a  civil 
action,  that  it  was  made  upon  the  defendant  while  he  was 
still  on  board  a  British  mail  steam  vessel,  after  her  arrival 
at  the  dock,  but  before  being  moored. '  Service  of  process 
in  this  State  may  be  made  within  any  reasonable  time  after 
the  delivery  thereof  to  the  sheriff  or  other  officer  or  person, 
unless  the  plaintiff"' s  attorney,  by  an  indorsement  upon  the 
process,  has  fixed  a  return  day  therefor.  In  such  case,  if 
service  be  made  after  the  return  day,  it  is  a  nullity." 

While  service  upon  one  member  of  a  firm  gives  the  court 
jurisdiction  over  all  the  members,  in  an  action  against  the 
firm,  yet  service  upon  an  alleged  partner,  the  fact  of  the 
partnership  not  being  established,  does  not  confer  jurisdic- 
tion upon  another  alleged  partner. ' 

Fraudulent  Service.- — Where  a  party  has  been  inveigled 
within  the  jurisdiction  of  the  court  by  a  trick,  for  the  pur- 
pose of  effecting  service  of  a  summons  upon  him,  the  service 
will  be  set  aside."  But  so  brought  within  the  jurisdiction  he 
may  be  served  with  process,  at  the  suit  of  other  creditors  who 


'  Davidson  «.  Baker,  24  How.  Pr.,  39;  Norton  v.  Meader,  4  Sawyer  (TJ.  S.), 
«03. 
•     2  Code  Civ.  Pro.,  §§  426,  431,  432. 

3  Peabody  v.  Hamilton,  106  Mass.,  217. 

<  Code  Civ.  Pro.,  §  425;  see  Snell  v.  Scott,  2  Mich.  N.  P.,  108;  Draper  «. 
Draper,  59  111.,  119;  Baxley  v.  Bennett,  33  Ga.,  146,  Town  of  Peacham  v 
Weekes,  48  Vt.,  73. 

*  Nixon  V.  Downey,  43  Iowa,  78;  Weaver  v.  Carpenter,  id.,  343;  Anderson®. 
Arnette,  27  La.  Ann.,  237. 

«  Metcalf  V.  Clark,  41  Barb.,  45;  Carpenter  v.  Spooner,  2  Sand.,  717;  Baker 
«.  Wales,  3  J.  and  Sp.,  403;  S.  f'.,  45  How.  Pr.,  137;  ex  •parte  Lagrave,  id.,  301 ; 
Goupil  v.  Simmonson,  3  Abb.  Pr.,  474;  Hevener  «.  Heist,  9  Phil,  (Penn),  274. 


198  Of  Sheriffs. 

did  not  participate  in  the  fraud.'  And  where  criminal  process; 
is  used  for  the  fraudulent  purpose  of  detaining  the  defend- 
ant, until  he  can  be  arrested  in  a  civil  suit,  he' will  be  dis- 
charged with  costs.  ^  But  one  indicted  in  this  State,  and 
brought  here  by  process  of  extradition,  may  be  served  with 
civil  process,  at  the  suit  of  a  creditor  who  was  not  instru- 
mental in  procuring  the  extradion  ;  °  or  he  may  be  arrested! 
in  a  civil  action  at  the  suit  of  the  prosecutor,  if  acquitted 
on  the  indictment,  and  in  the  absence  of  bad  faith  in  procur- 
ing the  extra^dition: ' 

Service  of  summons  upon  a  defendant,  without  arrest,, 
while  attendi|ig  court  as  a  party  or  witness  in  another  cause, 
will  not  be  set  aside  on  the  ground  that  he  is  privileged  from 
such  service." 

Sheriff  a  Party. — Where  the  sheriff  is  a  party  defendant, 
the  process  may  be  executed  by  the  coroner,  who  may  call 
to  his  aid  the  power  of  the  county  in  executing  an  order  of 
arrest." 

Domestic  Corporation. — Personal  service  of  the  summons- 
upon  a  defendant,  being  a  domestic  corporation,  must  be 
made  by  delivering  a  copy  thereof,  within  the  State,  as- 
follows : 

1.  If  the  action  is  against  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New  York,  to  the  mayor,  comptrol- 
ler, or  counsel  to  the  corporation. 

2.  If  the  action  is  against  any  other  city,  to  the  mayor, 
treasurer,  counsel,  attorney  or  clerk ;  or,  if  the  city  lacks 
either  of  those  officers,  to  the  officer  performing  correspond- 
ing functions,  under  another  name. 

3.  In  any  other  case,  to  the  president  or  other  head  of  the 

1  Adriance  v.  Lagrave,'  59  N.  Y..  110;  reversing  S.  C,  1  Hun,  689;  4  S.  C, 
N.  Y.,  415;  S.  C.  47  How.  Pr.,  71;  15  Abb.  Pr.,  273;  Baker  v.  Wales,  45 How. 
Pr.,  137;  S,  C,  14  Abb.  Pr.  (N.  S.),  331;  Averill  v.  Lagi-ave,  14  Abb.  Pr.  (N.. 
S.),  343;  see  Juneau  Bank  ».  McSpedan,  5Biss.  (Ohio),  64. 

2  Benninghoff  v.  Oswell,  37  How.  Pr.,  235;  Smith  v.  Meyers,  1  S.  C.(N.  Y.), 
665. 

3  Slade  ».  Joseph,  5  Daly,  187. 

*  Browning  v.  Abrams,  51  How.  Pr.,  172. 

5  Pollard  ®.  Union  Pacific  R.  R.  Co.,  7  Abb.  Pr.  (N.  S.),  70. 

«  Holbrook  v.  Brennan,  48  How.  Pr.,  519;  Slater  «.  "Wood,  9  Bosw.,  15; 
Avery  ».  "Warren,  12  Heisk.  (Tenn.),  559;  Robinson  v.  Schmidt,  48  Tex.,  13;;. 
TurnbuU  v.  Thompson,  27  Gratt.  (Va.),  306. 
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corporation,  the  secretary  or  clerk  to  the  corporation,  the 
cashier,  the  treasurer,  or  a  director  or  managing  agent.' 

Where  the  trustees  of  a  religious  corporation,  and  the 
officers  appointed  by  them,  were  elected  and  appointed  in 
conformity  with  the  provisions  of  the  statute,  and  are  act- 
ing as  such,  they  are,  at  least,  officers  de  facto,  upon  whom 
alone  a  v^lid  service  of  process  can  be  made." 

The  officers  upon  whom  service  may  be  made  for  a  domes- 
tic corporation,  are  pointed  out  by  the  Code  beyond  mis- 
take, unless  it  be  that  it  is  difficult  for  the  officer  serving 
to  tell  who  is  a  "managing  agent."  Under  "Foreign  Cor- 
porations," "managing  agents"  will  be  treated  of  at  large. 

Foreign  Corporations. — Personal  service  of  the  sum- 
mons upon  a  defendant,  being  a  foreign  corporation,  must 
be  made  by  delivering  a  copy  thereof,  within  that  State,  as 
follows : 

1.  To  the  president,  treasurer  or  secretary ;  or,  if  the  cor- 
poration lacks  either  of  those  officers,  to  the  officer  per- 
forming corresponding  functions,  under  another  name. 

2.  To  a  person  designated  for  the  purpose  by  a  writing, 
under  the  seal  of  the  corporation,  and  the  signature  of  its 
president,  vice-president,  or  other  acting  head,  accompanied 
with  the  written  consent  of  the  person  designated,  and'filed 
in  the  office  of  the  secretary  of  state.  The  designation  must 
specify  a  place,  within  the  State,  as  the  office  or  residence 
of  the  person  designated ;  and,  if  it  is  within  a  city,  the 
street,  and  street  number,  if  any,  or  "other  suitable  designa- 
tion of  the  particular  locality.  It  remains  in  force,  until 
the  filing  in  the  same  office  of  a  written  revocation  thereof, 
or  of  the  consent,  executed  in  like  manner ;  but  the  person 
designated  may,  from  time  to  time,  change  the  place  speci- 
fied as  his  office  or  residence,  to  some  other  place  within 

1  Code  Civ.  Pro.,  §  431 ;  see  Hoen  «.  Atlantic,  etc.,  R.  R.  Co.,  64  Mo,,  561 ; 
Grubb  «.  Lancaster  Manuf.  Co.,  10  Pliil.  (Penn.),  al6;  King  «.  Mobile  Harbor 
Bd.,  57  Ala.,  135;  Cherry  v.  North  and  South  R.R.Co.,  59  Ga.,  446:  St.  Louis, 
etc.,  R.  R,  Co.  «.  Dawson,  3  111.  App.,  118;  Farmers'  Ins.  Co.  v.  Highsmitli, 
44  Iowa,  330;  Chambers  v.  King  Wrought-Iron  Bridge  Co.,  16  Kan.,  270; 
Ruthe  6.  Green  Bay,  etc.,  R  R.  Co.,  37  Wis.,  344;  Reed  e.  Tyler,  50  111.,  288; 
R.  R.  Co.  V,  Crowe,  9  Kan  ,  496;  Middoagh  v.  St.  Joseph,  etc.,  R.  R.  Co.,  31 
Mo.,  520;  State  i).  Hannibal,  etc.,  R.  R.  Co.,  id.,  532;  R,  R.  Co.  v.  Brown,  17 
Wall.  (U.  S.),  445;  City  of  Sacramento  i).  Fowle,  21  id.,  119. 

2  Berrian  «.  Methodist  Society,  6  Duer,  682;  S.  C,  4  Abb.  Pr.,  424. 
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the  State,  by  a  wriiing,  executed  by  Mm,  and  filed  in  like 
manner.  Tht^  secretary  of  state  may  require  the  execution 
of  any  instrument,  specified  in  this  section,  to  be  authenti- 
cated as  he  deems  proper,  and  he  may  refuse  to  file  it  with- 
out such  an 'authentication.  An  exemplified  copy  of  a 
designation  so  filed,  accompanied  with  a  certificate  that  it 
has  not  been  revoked,  is  presumptive  evidence  of  the  exe- 
cution thereof,  and  conclusive  evidence  of  the  authority  of 
the  ofiicer  executing  it. 

3.  If  such  a  designation  is  not  in  force,  or  if  neither  the 
person  designated,  nor  an  ofiicer  specified  in  subdivision 
first  of  this  section,  can  be  found  with  due  diligence,  and 
the  corporation  has  property  within  the  State,  or  the  cause 
of  action  arose  therein ;  to  the  cashier,  a  director,  or  a  man- 
aging agent  of  the  corporation  within  the  State.' 

The  service  of  a  summons  On  the  president  of  a  foreign 
corporation  is  a  good  service,  although  made  within  the 
State  while  he  was  passing  through  it — not  in  any  official 
capacity — with  his '  family  to  a  watering-place  in  another 
State."  But  a  summons  served  upon  the  president  of  a  for- 
eign corporation  after  he  had  resigned  his  office,  though 
he  did  so  to  avoid  such  service,  is  irregular,  and  wiU  be 
set  aside. ' 

The  "managing  agent"  of  a  corporation,  upon  whom 
process  can  be  served,  is  one  Avhose  agency  extends  to  all  the 
transactions  of  the  corporation ;  one  who  is  invested  with 
general  power,  involving  the  exercise  of  judgment  and  dis- 
cretion, as  distinguished  from  an  ordinary  agent  or  employee, 
who  acts  in  an  inferior  capacity,  and  under  the  direction 
and  control  of  superior  authority,  both  in  regard  to  the  ex- 
tent of  the  work,  and  the  manner  of  executing  the  same." 

'  Code  Civ.  Pro.,  §  432;  see  Grover,  etc.,  Machine  Co.  ?).Butler,  53  Ind.,  454; 
Weymouth  v.  Washington  G.  and  A.  R.  R.  Co.,  1  McArthur  (D.  C),  19; 
Weight  1).  Liverpool,  etc.,  Ins.  Co.,  30  La.  Ann  ,  part  3,  1186;  Union  Pacific 
K.  E.  Co.  V.  Miller,  87  111.,  45;  Michigan  St.  Ins.  Co.  ».  Abens,  3  111.  App., 
488;  Ins.  Co.  v.  Mansfield,  43  Miss.,  311;  Cunningham  v.  Southern  Ex.  Co., 
67  N.  C,  435. 

2  Pope  V.  Terre  Haute,  etc.,  Co.,  34  Hun,  338;  Code  Civ.  Pro.,  §  1780. 

"  Ervin  i>.  Oregon  Steam  Nav.  Co.,  32  Hun.,  598. 

■*  Brewster  ».  Michigan  Central  R.  R.,  Co.,  5  How.  Pr.,  183;  Reddington  ». 
Mariposa  L.  and  M.  Co.,  19  Hun,  405;  Flynn  v.  The  H.  R.  E.  R.  Co.,  6  How. 
Pr  ,  308;  Bank  of  Commerce  v.  Rutland  and  W.  R.  R.  Co.,  10  How.  Pr.,  1. 
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So  one  wlio  is  employed  to  take  charge  of  a  branch  office, 
and  to  transfer  stock  and  receive  and  transmit  assessments, 
as  directed  by  the  corporation  officers,  is  not  a  "  managing 
agent ;"  '  nor  is  the  superintendent  of  a  street  railway,  em- 
ployed by  a  steam  railroad  company,  to  superintend  the 
running  of  horse  cars  on  a  portion  of  the  steam  road  not  yet 
completed,  a  managing  agent  of  such  steam  railroad  com- 
pany,' nor  is  an  assistant  secretary  of  a  foreign  railroad 
company,  whose  duty  consists  in  making  such  records  as  he 
may  be  expressly  directed  to  make,  a  "managing  agent,'" 

A  service  of  a  writ  against  a  town,  made  upon  an  assis- 
tant town  clerk,  is  not  efEectual." 

In  all  legal  proceedings  against  the  board  of  supervisors, 
the  first  process  and  all  other  proceedings,  required  to  be 
served,  shall  be  served  on  the  chairman  or  clerk  of  theboafd 
of  supervisors. ' 

Special  Proceedings. — The  foregoing  provisions  relating 
to  the  mode  of  service  of  a  summons,  apply  likewise  to  the 
service  of  any  process  or  other  paper,  whereby  a  special  pro- 
ceeding is  commenced  in  a  court,  or  before  an  officer,  except 
a  proceeding  to  punish  for  contempt,  and  except  where 
special  provision  for  the  service  thereof  is  otherwise  made 
by  law. " 

Supplemental  Summons. — Where  the  court  directs  a  new 
defendant  to  be  brought  in,  and  the  order  is  not  made  upon 
his  own  application,  a  supplemental  summons  must  be  is- 
sued, directed  to  him,  and  in  the  same  form  as  an  original 
summons  ;  except  that  in  the  body  thereof,  it  must  require 
the  defendant  to  answer  the  original  or  the  amended  com- 
plaint, and  the  supplemental  complaint,  or  either  of  them, 
as  the  case  requires.  And  each  provision  of  this  chapter, 
relating  to  personal  service,  or  a  substitute  for  personal  ser- 
vice of  an  original  summons,  applies  to  such  a  supplemental 
summons.' 

■  Eeddington  v.  Mariposa  L.  and  M.  Co.,  19  Hun,  405. 

^  Emerson  v.  Auburn  and  O.  Lake  R.  K.,  13  Hun,  150. 

2  Sterett  v.  Denver  and  Rio  Grande  Ry.  Co.,  17  Hun,  316. 

*  Fairfield  «.  King,  41  Vt.,  611. 

M  R.  S.  (5tli  ed.),  901,  §  3;  id.  (6tli  ed.),  926,  §  3;  3  id.  (7th  ed.),  977,  §  3. 

«  Code  Civ.  Pro.,  §  488. 

'  Code  Civ.  Pro.,  §  453;  see  Hancock  v.  Pruess,  40  Cal.,  573. 
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Summons  in  an  Action  for  a  Penalty. — The  summons  iu 
an  action,  brought  by  any  person  in  his  own  name,  to  recover 
a  penalty  or  forfeiture  given  by  statute,  can  be  served  only 
by  an  officer,  authorized  by  law  to  collect  an  execution,  is- 
sued out  of  the  same  court.  The  summons  when  issued 
cannot  be  countermanded  by  the  plaintiflE  before  the  service 
thereof,  and  immediately  after  it  has  been  served,  the 
officer,  who  served  it,  must  file  it,  with  his  certificate  of  ser- 
vice, in  the  office  of  the  clerk,  or  deliver  it  with  a  like  cer- 
tificate, to  the  magistrate  by  whom  it  was  issued,  as  the  case 
requires.'  In  such  action,  if  a  copy  of  the  complaint  is  not 
delivered  to  the  defendant  with  a  copy  of  the  summons,  a 
general  reference  to  the  statute  must  be  indorsed  upon  the 
copy  of  the  summons  so  delivered  in  the  following  form  : 
"  According  to  the  provisions  of,"  etc.;  adding  such  a  de- 
scription of  the  statute  as  will  identify  it  with  reasonable 
certainty,  and  also  specifying  the  section,  if  penalties  or  for- 
feitures are  given,  in  different  sections  thereof,  for  different 
acts  or  omissions."  A  like  indorsement  in  a  like  manner 
must  be  made,  if  a  copy  of  the  complaint  be  not  delivered 
to  the  defendant  with  a  copy  of  the  summons,  in  an  action 
brought  by  the  attorney  general,  or  by  the  district  attorney 
of  the  county,  wherein  the  action  is  triable,  to  recover  real 
or  personal  property  that  has  been  forfeited,  or  a  penalty 
incurred,  to  the  people  of  the  State,  or  to  an  officer  for  their 
use,  pursuant  to  a  provision  of  law . ' 

New  Torli  Marine  Court. — An  order  directing  the  service 
of  a  summons  therein  issued,  either  without  the  city  of 
New  York,  or  by  publication,  may  be  granted  by  the 
marine  court,  or  by  a  jiTstice  thereof.  So  granted,  service 
of  the  summons  without  that  city  may  be  made  as  directed 
in  the  order,  either  within  or  without  the  State." 

Yonkers  City  Court. — The  summons  in  an  action  brought 
in  the  city  court  of  Yonkers,  may  be  served  at  any  place 
witnin  the  county  of  Westchester,  but  not  elsewhere." 

,         3.  Duties  of  Sheriff  as  to  Substituted  Service. 
Order  for. — "  Where  a  summons  is  issued  from  the  Su- 

1  Code  Civ.  Pro.,  §§  1894,  1895.         ^  Code  Civ.  Pro.,  §  3170. 
••'  Code  Civ.  Pro.,  §  1897.  '  Code  Civ.  Pro.,  §  3305. 

3  Code  Civ.  Pro.,  §§  1963,  1964. 
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preme  Court,  an  order  for  the  service  thereof,  as  prescribed 
in  the  next  section,  upon  a  defendant  residing  within  the 
.  State,  may  be  made  by  the  court,  or  a  judge  thereof,  or  the 
county  judge  of  the  county  where  the  action  is  triable,  upon 
satisfactory  proof,  by  the  affidavit  of  a  person,  not  a  party 
to  the  action,  or  by  the  return  of  the  sheriff  of  the  county 
where  the  defendant  resides,  that  proper  and  diligent  effort 
has  been  made  to  serve  the  summons  upon  the  defendant, 
and  that  the  place  of  his  sojourn  caunot  be  ascertained. ;  or, 
if  he  is  within  the  State,  that  he  avoids  service,  so  that  per- 
sonal service  cannot  be  made." 

"The  order  must  direct  that  the  service  of  the  summons 
be  made,  by  leaving  a  copy  thereof,  and  of  the  order,  at 
the  residence  of  the  defendant,  with  a  person  of  proper  age, 
if,  upon  reasonable  application,  admittance  can.be  obtained, 
and  such  a  person  found  who  will  receive  it ;  or,  if  admit- 
tance cannot  be  so  obtained,  or  such  a  person  found,  by 
affixing  the  same  to  the  outer  or  other  door  of  the  defend- 
ant's residence,  and  by  depositing  another  copy  thereof, 
properly  inclosed  in  a  post-paid  wrapper,  addressed  to  him 
a;t  his  place  of  residence,  in  the  post-office  at  the  place 
where  he  resides." 

"The  order  and  the  papers  upon  which  it  was  granted, 
must  be  filed,  and  the  service  must  be  made,  within  ten 
days  after  the  order  is  granted,  otherwise  the  order  becomes 
inoperative.  On  filing  an  affidavit,  showing  service  accord- 
ing to  the  order,  the  summons  is  deemed  served."  ' 

Where  a  constructive  service  is  relied  upon,  there  must 
be  a  strict  compliance  with  some  of  the  modes  prescribed 
by  the  Statute  for  obtaining  such  service.'' 

An  order  for  substituted  service  can  be  made  in  a  case 
where,  defendant  being  sick  and  confined  to  bed  at  his  resi- 
dence, the  persons  in  charge  of  him  refuse  to  admit  the  offi- 
cer to  make  service. ' 

>  Code  Civ.  Pro.,  §§  435-437;  Settlemier  v.  Sullivan,  97  U.  S.  (7  Otto),  444;  _ 
Hughes  V.  Osborn,  42  Ind.,  450;  Hyslop  »  Hoppock,  5  Ben.  (U.  S.),  533;  Clay- ' 
pole  B.  Houston,  13  Kan.,  334;  MuUins  v.  Sparks,  43  Miss.,  139. 

'  Bardsley  v.  Hines,  33  Iowa,  157;  Merrill  v.  Montgomery,  35  Mioli.,  73; 
Scorpion's.  M.  Co.  i).  Marsauv,  10  Nev.,  370;  Brownfield  v.  Dyer,  7  Bush. 
(Ky.),  505  ;  Campbell  «  Evans,  54  Barb.,  506. 

3  Carter  ii.  Youngs,  43  N.  Y.  Supr.  Ct.,  169;  McCarthy  «.  McCarthy,  16 
Hun,  516. 
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An  affidavit  of  the  sheriff  of  the  county  where  a  defend-" 
ant  resided,  that  he  had  made  diligent  and  proper  efforts  to 
serve  the  summons  upon  defendant  by  going  to  his  resi- 
dence and  place  of  business,  but  that  he  could  not  be  found 
in  this"  State,  is  sufficient  to  warrant  an  order  for  substi- 
tuted service.' 

4.  As  to  Service  of  Subpcena. 
How  Served. — A  subpoena,  issued  out  of  the  court,  to 
compel  the  attendance  of  a  witness,  and,  where  the  sub- 
pcBna  so  requires,  to  compel  him  to  bring  with  him  a  book 
or  paper,  must  be  served  as  follows  : 

1.  The  original  subpoena  must  be  exhibited  to  the  witness. 

2.  A  copy  of  the  subpoena,  or  a  ticket  containing  its  sub- 
stance, must  be  delivered  to  him. 

3.  The  fees,  allowed  by  law,  for  traveling  to,  and  return- 
ing from,  the  place  where  he  is  required  to  attend,  and  for 
one  day's  attendance,  must  be  paid  or  tendered  to  him.  " 

A  witness  in  an  action  or  a  special  proceeding,  attending 
before  a  court  of  record,  or  a  judge  thereof,  is  entitled,  ex 
cept  where  another  fee  is  especially  prescribed  by  law,  to 
fifty  cents  for  each  day's  attendance ;  and,  if  he  resides 
more  than  three  miles  from  the  place  of  attendance,  to  eight 
cents  for  each  mile,  going  to  the  place  of  attendance." 

A  witness  attending  before  a  commissioner  or  an  officer, 
authorized  to  take  his  deposition,  to  be  used  without  the 
State,  in  a  case  other  than  one  specified  in  section  3327  of 
the  Code  of  Civil  Procedure,  is  entitled  to  two  dollars  a  day 
for  each  day's  actual  attendance,  and  to  eight  cents  for 
each  mile,  going  to  the  place  of  attendance.* 

A  witness  is  entitled  to  twenty -five  cents  for  each  day's 
actual  attendance,  before  a  justice  of  the  peace,  in  an  ac- 
tion or  a  special  proceeding,  or  before  a  commissioner  ap- 
pointed by  a  justice  of  the  peace,  or  before  a  justice  of  the 
peace  taking  a  deposition  to  be  used  in  a  court,  not  of  record, 
of  another  State,  or  a  territory  of  the  United  States.  ^ 

'  Simpson  ®.  Burch,  6  T.  &  C.  (N.  Y.;,  500;  S.  C,  4  Hun,  315. 

2  Code  Civ.  Pro.,  §  853. 

3  Code  Civ.  Pro.,  §  3318. 
»  Code  Civ.  Pro.,  §  3319. 
=  Code  Civ.  Pro.,  §3327. 
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A  subpoena,  issued  out  of  a  court  of  record,  except  the 
marine  court  of  New  York  city,  may  be  served  in  any  place 
•  within  the  State,  and  at  any  time  of  the  day  or  night,  ex- 
cept that  it  cannot  be  served  upon  Sunday.'  The  officer  or 
person  having  it  to  serve,  to  perform  his  duty,  may  not 
enter  a  dwelling  against  the  known  wishes  of  the  occupant, 
and  doors  cannot  be  broken  open  to  make  the  service."  A 
license  to  enter  the  house/ of  the  party  to  be  served,  is 
always  implied,  if  the  officer  find  the  door  open.  Once  in, 
he  is  not  a  trespasser  though  the  wife  of  the  occupant  order 
him  out,  and  he  may  use  force  necessary  to  overcome  the 
wife's  resistance,  to  the  service  of  the  subpoena  upon  her 
husband.'  A  subpoena  of  the  marine  court  of  New  York 
city,  can  only  be  served  within  either  of  the  counties  of 
Richmond,  Kings,  Queens  or  Westchester.' 

A  person  so  subpoenaed,  who  fails,  without  reasonable 
excuse,  to  obey  the  subpoena,  or  a  person  who  fails,  with- 
out reasonable  excuse,  to  obey  an  order  duly  served  upon 
him,  made  by  the  court  or  a  judge  in  an  action,  before  or 
after  final  judgment  therein,  requiring  him  to  attend  and  be 
examined,  or  so  to  attend  and  bring  with  him  a  book  or  a 
paper,  is  liable,  in  addition  to  punishment  for  contempt, 
for  the  damages  sustained  by  the  party  aggrieved  in  conse- 
quence of  the  failure,  and  fifty  dollars  in  addition  thereto. 
Those  sums  may  be  recovered  in  one  action,  or  in  separate 
actions.  If  he  is  a  party  to  the  action  in  which  he  was  sub- 
poenaed, the  court  may,  as  an  additional  punishment,  strike 
out  his  pleading. " 

Where  a  judge  or  an  arbitrator,  referee  or  other  person, 
or  a  board  or  committee,  has  been  heretofore,  or  is  hereafter 
expressly  authorized  by  law,  to  hear,  try  or  determine  a 
matter  ;  or  to  do  any  other  act  in  an  official  capacity,  in  re- 
lation to  which  proofs  may  be  taken,  or  the  attendance  of  a 
person  as  a  witnsss  may  be  required  ;  or  to  require  a  person 
to  attend,  either  before  him  or  it,  or  before  another  judge, 

1  Penal  Code,  §  368;  Code  Civ.  Pro.,  §§  378,  3301. 

2  Hager  v.  Danfortli,  20  Barb.,  16;  S.  C,  8  How.  Pr.,  435;  Mason  ®.  Libbey, 
51  How.  Pr.,  486;  S. C,  1  Abb.  N.  C,  354. 

^  Hager  v.  Danfortb,  supra. 
*  Code  Civ.  Pro.,  §  338,  subd.  3. 
^  Code  Civ.  Pro.,  §  853. 
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or  officer,  or  a  person  designated  in  a  commission  issued  by 
a  court  of  another  State  or  country,  to  give  testimony  or  to 
have  his  deposition  taken,  or  to  be  examined  ;  a  subpcena 
may  be  issued,  by  and  under  the  hand  of  the  judge,  arbi- 
trator, referee  or  other  person,  or  the  chairman,  or  a  major- 
ity of  the  board  or  committee,  requiring  the  person  to  attend; 
and  also,  in  a  proper  case,  to  bring  with  him  a^book  or  a 
paper.  The  subpoena  must  be  served  as  prescribed  in  sec- 
tion 852  Code  Civil  Procedure.  This  section  does  not  apply 
to  a  matter  arising,  or  an  act  to  be  done,  in  an  action  in  a 
court  of  record." 

A  person  who  is  duly  subpoenaed,  as  prescribed  in  section 
854,  of  the  Code  of  Civil  Procedure,  must  obey  the  subpoena. 
If  he  fails  so  to  do  without  a  reasonable  excuse,  he  is  liable,  in 
addition  to  any  other  punishment  which  may  be  lawfully 
inflicted  therefor,  for  the  damages  sustained  by  the  person 
'aggrieved,  in  consequence  of  the  failure,  and  fifty  dollars  in 
addition  thereto,  to  be  recovered  as  prescribed  in  section 
853  of  the  Code  of  Civil  Procedure.  If  he  fails  to  attend, 
the  person  issuing  the  subpoena,  if  he  is  a  judge  of  a  court' 
of  record,  or  not  of  record  ;  or  if  not  then  any  judge  of  such  a 
court,  upon  proof  by  affidavit  of  the  failure  to  attend,  must 
issue  a  warrant  to  the  sheriflE  of  the  county,  commanding 
him  to  apprehend  the  defaulting  witness,  and  bring  him 
before  the  officer,  person  or  body,  before  whom  or  which 
his  attendance  was  required.  This  warrant  can  be  executed 
in  any  part  of  the  State." 

If  the  person  subpoenaed,  and  attending,  or  brought  as  pre- 
scribed in  section  855  of  the  Code  of  Civil  Procedure,  before 
an  officer  or  other  person,  or  a  body,  refuses  without  reason- 
able cause  to  be  examined,  or  to  answer  a  legal  and  perti- 
nent question,  or  to  produce  a  book  or  paper,  which  he  was 
directed  to  bring  by  the  terms  of  the  subpoena,  or  to  sub- 
scribe his  deposition  after  it  has  been  correctly  reduced  to 
writing,  the  person  issuing  the  subpoena,  if  he  is  a  judge  of 
a  court  of  record,  or  not  of  record,  niay  forthwith,  or  if  he 
is  not,  then  any  judge  of  such  court  may,  upon  proof  by 
affidavit  of  the  facts  by  warrant,  commit  the  offender  to 

1  Code  Civ.  Pro.,  §  854. 

^  Code  Civ.  Pro.,  §  855,  as  amended  by  chap.  543,  Laws  of  1879,  §  8201. 
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jail,  there  to  remain  until  he  submits  to  do  the  act  which  he 
was  so  required  to  do,  or  is  discharged  according  to  law/ 

A  warra,nt  of  commitment,  issued  as  thus  prescribed, 
must  specify  particularly  the  cause  of  the  commitment; 
and,  if  the  witness  is  committed  for  refusing  to  answer  a 
question,  the  question  must  be  inserted  in  the  warrant.' 

A  warrant  to  apprehend  or  commit  a  person,  issued  as 
thus  prescribed,  must  be  directed  to  the  sheriff  of  the 
county  where  the  person  is,  and  must  be  executed,  by  him, 
in  the  same  manner,  as  a  similar  mandate  issued,  by  a  court 
of  record,  in  an  action.' 

The  foregoing  provisions  do  not  apply  to  a  subpoena 
issued  by  a  Justice  of  the  peace  ;  or  to  a  witness  subpoenaed 
to  attend  a  court  held  by  a  justice  of  the  peace  ;  or  to  a  case 
where  special  provision  is  otherwise  made  by  law,  for  com- 
pelling the  attendance  of  a  witness." 

A  person  duly  and  in  good  faith  subpoenaed  or  ordered 
to  attend,  for  the  purpose  of  being  examined,  in  a  case 
where  his  attendance  may  lawfully  be  enforced  by  attach- 
ment, or  by  commitment,  is  privileged  from  arrest  in  a  civil 
action  or  special  proceeding,  while  going  to,  remaining 
at,  and  returning  from,  the  place  where  he  is  required  to 
attend. ' 

The  court,  from  which  a  subpoena,  served  in  good  faith, 
was  issued,  or  by  which  an  order  was  made,  requiring  a  per- 
son to  attend,  for  the  purpose  of  being  examined ;  or  a 
judge  thereof,  upon  proof,  by  affidavit,  of  the  facts,  must 
make  an  order,  directing  the  discharge  of  a  witness  or  other 
person,  from  an  arrest  made  in  violation  of  the  last  section." 

A  justice  of  the  Supreme  Court,  in  any  part  of  the  State, 
or  a  county  judge,  or  a  judge  of  a  superior  city  court,  within 
his  district,  has  the  like  authority  as  a  judge  of  the  court, 
to  make  an  order  for  a  discharge,  in  a  case  specified  in  sec- 
tion 861  of  the  Code  of'  Civil  Procedure.  Upon  satisfac- 
tory proof,  by  affidavit,  of  the  facts,  he  must  also  make  an 

■  Code  Civ.  Pro.,  §  856,  as  amended  by  chap.  543,  Laws  of  1879.  , 

2  Code  Civ.  Pro.,  §  857. 

3  Code  Civ.  Pro.,  §858. 
"Code  Civ.  Pro.,  §859. 
"Code  Civ.  Pro.,  §860. 
6  Code  Civ.  Pro.,  §  861. 
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order,  directing  the  discharge  of  a  person  arrested,  in  viola- 
tion of  section  860  of  the  Code  of  Civil  Procedure,  vrhere  a 
subpoena,  served  in  good  faith  upon  the  person  arrested, 
vras  issued  as  prescribed  in  section  854  of  the  Code  of  Civil 
Procedure.' 

An  arrest,  made  contrary  to  the  foregoing  provisions  of 
this  title,  is  absolutely  void,  and  is  a  contempt  of  the  court, 
if  any,  from  which  the  subpoena  was  issued,  or  by  which 
the  witness  was  directed  to  attend.  An  action  may  be 
maintained,  by  the  person  arrested,  against  the  officer  or 
other  person  making  such  an  arrest,  in  which  the  plaintiff 
is  entitled  to  recover  treble  damages.  A  similar  action  may 
also  be  maintained,  in  a  like  case,  by  the  party  in  whose 
behalf  the  witness  was  subpoenaed,  or  the  order  procured, 
to  recover  the  damages  sustained  by  him,  in  consequence  of 
the  arrest." 

But  a  sheriff  or  other  officer,  or  person",  is  not  so  liable, 
unless  the  person  claiming  an  exemption  from  arrest  makes, 
if  required,  an  affid^it,  to  the  effect  that  he  was  legally 
subpoenaed  or  ordered  to  attend,  and  that  he  was  not  so 
subpoenaed  or  ordered  by  his  own  procurement,  with  the 
intent  of  avoiding  arrest.  In  his  affidavit  he  must  specify 
the  court  or  officer,  the  place  of  attendance,  and  the  cause  in 
which  he  was  so  subpoenaed  or  ordered.  The  affidavit  may 
be  taken  before  the  officer  arresting  him,  and  exonerates  the 
officer  from  liability  for  not  making  the  arrest." 

The  foregoing  provisions,  relating  to  a  person  required  by 
an  order  of  a  court  to  attend,  apply  where  such  an  attend- 
ance is  required  by  the  terms  of  a  judgment." 

A  resident  of  another  State  cannot  be  served  with  process 
in  an  action  against  him,  ,while  attending  in  this  State  as  a 
witness,  before  one  of  the  courts  therein.  It  can  make  no 
difference  that  the  claim  against  him  is  barred,  in  the  State 
where  he  lives,  by  the  statute  of  limitations." 

A  person  shall  not  be  compelled  to  produce  upon  a  trial, 
or  hearing,  a  book  of  account,  otherwise  than  by  an  order 

>  Code  Civ.  Pro.,  §  863. 
!i  Code  Civ.  Pro.,  §863. 

3  Code  Civ.  Pro.,  §  864. 

4  Code  Civ.  Pro.,  §  865. 

^  Grafton  c.  Weeks,  7  Daly,  523;  Person  v.  Grier,  66  N.  Y.  (21  Sick.),  124. 
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requiring  him  to  produce  it,  or  a  subpoena,  duces  tecum. 
SucIl  a  subpoena  must  be  served  at  least  five  days  before  the 
day  vrhen  he  is  required  to  attend.'  Under  the  laws  of  this 
State,  a  witness,  subpoenaed  under  a  duces  teoum,  is  enti- 
tled only  to  a  fifty  cents  fee  like  other  witnesses.' 

5.  As  to  Service  of  Injunction  and  Other  Orders. 
Where  an  injunction  order  is  granted  by  the  court,  it  must 
be  served  by  delivering  a  certified  copy  thereof  ;  where  it  is 
granted  by  a  judge,  it  must  be  served  by  showing  the  origi- 
nal order,  and  delivering  a  copy  thereof.  Service  of  the 
order  upon  a  corporation,  may  be  made  as  the  personal  ser- 
vice of  a  summons  upon  a  corporation  is  directed  to  be  made 
(see  ante).  Copies  of  the  papers  upon  which  the  order  was 
granted,  mtist  be  delivered  with  a  copy  of  the  order.  °  And 
the  better  practice  in  the  service  of  all  orders  in  a  civil  action, 
is,  to  foUow  the  rules  prescribed  for  the  service  of  injunction 
orders. 

6.  Return  and  Proof  of  Service. 
Notwithstanding  the  election  or  appointment  of  a  new 
sherifl',  the  former  sheriff  must  return,  in  his  own  name,  each 
mandate  which  he  has  fully  executed.  *  In  such  case  he 
makes  the  return  and  signs  it  as  the  late  sheriff.  A  sheriff, 
or  other  officer,  to  whom  a  mandate  is  directed  and  delivered, 
must  execute  the  same  according  to  the  command  thereof, 
and  make  return  thereon  of  his  proceedings,  under  his  hand. 
For  a  violation  of  this  provision  he  is  liable  to  the  party  ag- 
grieved, for  the  damages  sustained  by  him,  in  addition  to 
any  fine,  or  other  punishment  or  proceeding,  authorized  by 
law.  A  mandate  directed  and  delivered  to  a  sheriff  may  be 
returned  by  depositing  the  same  in  the  post-office,  properly 
inclosed  in  a  post  paid  wrapper,  addressed  to  the  clerk  at 
the  place  where  his  office  is  situated  ;  unless  the  officer 
making  the  return  resides  in  the  place  where  the  clerk's 
office  is  situated. "    If  the  process  is  returned  by  mail,  the 


'  Code  Civ.  Pro.,  §  867,  as  amended  by  chap.  542,  Laws  of  1879. 
« Re  Corwin,  6  Abb.  (N.  C),  437;  Code  Civ.  Pro.,  §  3318. 
3  Code  Civ.  Pro.,  §  610. 
^  Code  Civ.  Pro.,  §186. 
5  Code  Civ.  Pro.,  §  102. 
14 
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sheriff  or  other  officer  returning  it  must  pay  the  postage 
thereon.' 

The  return  should  be  in  the  form  of  a  certificate,  signed 
by  the  officer  making  it,  and  attached  to  or  indorsed  upon 
the  process  returned,  unless  the  statute  requires  the  return 
to  be  on  oath." 

The  sheriff  may  personally  make  the  return,  whether  the 
service  was  made  by  himself  or  by  one  of  his  deputies.  If 
a  deputy  make  the  service,  it  is  better  that  he  should  make 
the  return  thereof ;  and  he  must  make  it  in  the  name  of  the 
sheriff,  as  "John  Doe,  sheriff,  by  Richard  Roe,  his  deputy 
(or  under  sheriff)."  In  law,  the  sheriff  must  make  the  re- 
turn ;  and  a  return  by  the  deputy  sheriff,  in  his  own  name, 
as  deputy,  is  not  a  return  by  the  sheriff.'  But  that  a  pro- 
cess was  returned  to  a  wrong  office,  is  not  a  ground  for  set- 
ting aside  the  proceedings."  If  the  deputy  who  made  the 
service  is  dead,  or  has  gone  out  of  office  from  any  other 
reason,  the  sheriff  must  make  the  return,  if  he  can  do  so, 
of  facts  of  his  own  knowledge.  If  he  cannot,  in  case  of 
the  deputy's  death  he  may  make  the  certificate  in  accord- 
ance with  affidavits,  showing  statements  made  by  the  deputy 
during  his  sickness,  to  the  affiants,  as  to  the  time  and  place 
of  service  ;*  or,  if  the  statements  were  made  by  the  deputy 
directly  to  the  sheriff,  the  latter' s  affidavit  of  such  state- 
ments may  be  sufficient  proof  of  the  service. 

A  sheriff's  return  upon  a  writ  should  be  sufficiently  full 
to  inform  the  court  what  his  proceedings  under  the  writ 
were,  and  how  they  were  conducted,  in  order  that  the  court 
may  judge  of  their  sufficiency  under  the  statute.  There- 
fore a  return  which  merely  states  in  general  terms  ' '  exe- 

'  Jenkins  v.  McGill,  4  How.  Pr.,  305. 

»  Code  Civ.  Pro.,  434.  ' 

'  Bolard  v.  Mason,  66  Penn.  St.,  138;  Simonds  v.  Catlin,  Col.  &  Caines,  346; 
S.  C,  3  Caines,  61;  Eyan  v.  Eards,  Breese  (111.),  163;  Rowley  «.  Howard,  33 
Cal.,  401;  State  v.  Johnson,  1  Hay  (N.  0.),  393;  Miller  v.  Alexander,  13  Tex., 
497;  Eastman  ».  Curtis,  4  Vt.,  616;  Calendar  v.  Olcott,  1  Mich.,  344.  In  Illi- 
nois it  has  been  held  that  where  the  summons  is  served  by  a  special  deptlty,  by 
appointment,  indorsed  thereon,  the  statute  does  not  require  the  return,  which 
is  to  be  made  under  oath,  to  be  in  the  name  of  the  sheriff.  Village  of  Glen- 
coe  V.  People,  78  111.,  383. 

■>  Ontario  Bank  v.  Garlock,  1  Wend.,  388. 

^  Barber  v.  Goodell,  56  How.  Pr.,  864. 
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■cuted  by  personal  service,"  or  "executed  in  person"  or  the 
like  is,  wholly  insufficient."  So  a  sheriff's  return  which 
merely  states  that  the  process  was  served  on  the  firm  of 
"M.  &  Bro.,"  is  defective,  in  not  showing  who  composed 
that  firm."  But  a  sheriff's  return  that  he  served  the  sum- 
mons upon  "James  Mayberry,"  and  delivered  to  the  said 
'  'James  May' '  a  certified  copy  of  the  complaint,  has  been  held 
to  be  sufficient.'  So  where  the  return  of  service,  indorsed 
upon  a  declaration,  recited  that  the  sheriff  "served  the 
declaration,  of  which  the  within  is  a  true  copy,"  by  deliv- 
ering "  a  true  copy  thereof,'  and  of  the  foregoing  complaint, 
and  the  notice  relating  thereto,"  it  was  held  that  the  use  of 
the  word  "complaint"  was  an  immaterial  error,  and  did 
not  affect  the  showing  of  due  service.  So,  too,  of  the  word 
"defendant"  instead  of  "defendants,"  where  it  can  be 
seen  the  latter  was  clearly  intended.*  Where  a  sheriff's 
return  recites  the  service  of  the  writ  upon  "the  within 
named"  persons,  naming  three  defendants,  and  charges 
fees  for  service  of  three  copies,  it  sufficiently  appears  that 
.each  of  the  defendants  was  served  with  a  copy  of  the  writ. ' 
And  where  a  sheriff  made  two  certificates  of  service  of  a 
■copy  of  summons  and  certified  copy  of  complaint,  accord- 
ing to  one  of  which  he  served  "a  true  of  this  writ 
attached  to  a  certified  copy  of  complaint,"  and,  according 
to  the  other,  he  served  "a  true  of  the  complaint  at- 
tached to  a  true  copy  of  the  summons,"  it  was  held  that 
.the  certificate  of  service  was  good,  and  that  the  omission  in 
tone  certificate  was  cured  by  the  statement  in  the  other." 

A  return  to  a  summons,  by  the  sheriff,  that  he  has  served 
the  defendant  personally  therewith,  is  sufficient,  without 
stating  thar  the  service  was  made  in  his  county.  This  will 
he  presumed.'    But  in  an  action  on  a  judgment  rendered  in 

'  Kankin  v.  Dulaney,  43  Miss.,  197;  Moore  ®.  Coats,  id.,  225;  Botsford  v. 
O'Connor,  57  111.,  72;  Narou  v.  Guin,  id.,  346;  and  see  Williams  «.  Downes, 
-30  Tex.,  51;  Hakes  «.  Shupe,  37  Iowa,  465;  Johnson  v.  Murphy,  42  Vt.,  645; 
Charles  v.  Marney,  1  Mo.,  537;  Wilson  v.  Greathouse,  1  Scam.  (Ill ),  175. 

2  Mitchell  V.  Greenwald,  43  Miss.,  167. 

"  Allen  V.  Mayberry,  14  Nev.,  115;  and  see  Johnson  i).  Jones,  2  Neb.,  126. 

"  Hammond  v.  Baker,  39  Mich.,  472. 

*  Martin  v  Hargardine,  46  111.,  332. 

<  Norton  «.  Meader,  4  Sawyer  (U.  S.),  603. 

1  Knowles  v.  Gas-light.and  Coke  Co.,  19  Wall.  (U.  S.),  59;  Gilbert  v.  Brown, 
49  Neb.,  90. 
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another  State,  the  defendant,  notwithstanding  the  record 
shows  a  return  of  the  sheriff  that  he  was  personally  served 
with  process,  may  show  the  contrary,  namely,  that  he  was 
not  served." 

Proof  of  Service. — Proof  of  service  of  a  summons  must 
be  made  by  alSdavit,  except  as  follows  : 

1.  If  the  service  was  made  by  the  sheriff,  it  may  be  proved 
by  his  certificate  thereof. 

2.  If  the  defendant  served  is  an  adult,  who  has  not  be-en 
judicially  declare^  to  be  incompetent  to  manage  his  affairs, 
the  service  may  be  proved  by  a  written  admission,  signed 
by  him,  and  either  acknowledged  by  him,  and  certified  in 
like  manner  as  a  deed  to  be  recorded  in  the  county,  or  ac- 
companied with  the  affidavit  of  a  person,  other  than  the  plain- 
tiff, showing  that  the  signature  is  genuine. 

A  certificate,  admission,  or  afiidavit  of  service  of  a  sum- 
mons, must  state  the  time  and  place  of  service.  A  written 
admission  of  the  service  of  a  summons,  or  of  a  paper  accom- 
panying the  same,  imports,  unless  otherwise  expressly  stated 
therein,  or  otherwise  plainly  to  be  inferred  from  its  contents, 
that  a  copy  of  the  paper  was  delivered  to  the  person  signing 
the  admission." 

As  is  seen  the  statute  is  imperative.  The  proof  must  state 
the  time  and  place  of  service.  In  Greorgia,  however,  it  has 
been  lately  held  that  where  the  return  of  service  by  an  officer 
is  not  dated,  the  presumption  is  that  service  was  perfected 
within  the  time  prescribed  by  law. '  Under  the  New  York 
statute  no  such  presumption  would  arise.  Proof  of  service 
without  the  date  would  be  no  proof.  Undoubtedly  a  return 
of  service  in  the  following  form  would  sufficiently  show  the 
date  of  service :  "January  18,  1881.  I  have  served  the  writ- 
ten summons  upon  the  defendant,  John  Doe,  by  delivering 
to  and  leaving  with  said  defendant  a  copy  thereof."  It  has 
been  held  in  Iowa  that  failure  to  incorporate  in  the.  return 

'  Knowleso.  Gas-light  and  Coke  Co.,  19  Wall.  (IT.S.),  59;  Webster  ».  Hunter, 
50  Iowa,  215. 

2  Code  Civ.  Pro.,  §  434. 

3  Reid  v.  Jordan,  56  Ga.,  283. 

*  See  Marlow  v.  Kuhlenbeck,  2  Col.  T.,  603;  and  see  to  the  contrary,  Phila. 
delphia  v.  Cathcart,  10  Phil.  (Penn.),  103. 


Service  and  Eetuen  Generally.  213 

the  date  of  service  of  the  summons,  will  not-  render  the 
Judgment  liable  to  collateral  attack.' 

Although  the  statute  requires  that  an  admissioii  of  service 
shall  state  the  time  of  service  ;  yet,  if  such  time  is  stated  as 
of  a  date  prior  to  the  day  of  actual  service,  and  judgment  is 
■entered  within  twenty  days  from  the  time  of  actual  service, 
but  after  twenty  days  from  the  date  in  the  admission,  this 
will  not  render  the  judgment  fraudulejit  as  against  the  credi- 
tor of  the  defendant." 

A  return  by  the  sheriff,  that  he  served  the  defendant  with 
a  copy  of  the  summons,  will  be  held  equivalent  to  saying 
that  he  served  the  summons  by  delivering  a  copy  thereof  to 
the  defendant,  and  will  be  a  substantial  compliance  with 
the  statute. "  But  under  the  statute  requiring  the  delivery  of 
a  copy,  a  return  of  the  service,  "by  reading  it  to  the  de- 
fendant," is  clearly  insufficient.'' 

A  return  of  service  upon  a  corporation,  shoiald  state  the 
name  of  the  man  to  whom  the  copy  was  delivered,  and 
should  state  he  was  the  president,  secretary  or  clerk  to  the 
corporation,  as  the  fact  maybe.  If  the  service  is  stated  to 
be  on  "J.  as  secretary,"  it  is  invalid.  It  should  state  that 
he  was  secretary  to  the  corporation.  ° 

The  statute  requiring  the  return  of  service  of  a  summons, 
when  made  by  a  special  deputy,  to  be  verified  by  oath,  is 
complied  with,  if  the  return  is  verified  by  the  affidavit  of 
the  person  making  the  service.  The  matter  may  be  reduced 
to  the  form  of  an  affidavit,  signed  and  sworn  to  by  the  person 
or  officer  making  it.°  The  directions  in  the  process  as  to  the 
person  to  whom,  and  the  place  where  the  return  should  be 
made,  whether  service  is  made  by  sheriff,  deputy  or  special 
deputy,  should  be  strictly  followed.  Ordinarily  the  process 
is  returnable  in  civil  actions  to  the  court,  attorney  or  other 

'  Wilson  V.  Call,  49  Iowa,  463. 

2  Peck  V.  Eichardson,  9  Hun,  567 ;  but  see  Trolan  v.  Fagan,  48  How.  Pr  ,  240 ; 
Brown  ».  Marrigold,  Id.,  348. 

'  Central  Bank  v.  Wright,  13  Wend.,  190;  Hedges  «.  Mace,  73.111.,  473;  Tur- 
ner ti.  Jenkins,  79  111.,  338;  but  see  York  v.  Crawford,  43  Miss.,  508;  Davis  v. 
•Patty,  id.,  509. 

■'  Noleman  v.  Weil,  72111.,  503;  Cairo,  etc.  E.  R.  Co.  v.  Joiner,  id.,  520;  New- 
iove  V.  Woodward,  9  Neb. ,  503. 

5  Chicago  Plaining  Mill  Co.  v.  Merchant's  Bank,  86  111.,  587;  Merriden  ». 
Trussell,  53  Miss.,  711;  Cairo  and  St.  Louis  R.  R.  Co.  v.  Holbrook,  93  111.,  297. 

«  Edwards  v.  McKay,  73  111.,  570. 
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officer  issuing  it.  A  summons,  subpoena,  citation  and  an 
order,  should  be  returned  always  to  the  attorney  issuing  it, 
unless  specific  directions  to  the  contrary  are  given.  Jury 
process  should  be  returned  to  the  court  or  officer  before 
whom  such  jury  is  to  appear.  Executions  in  courts  of  record 
must  be  returned  to  the  office  of  the  clerk  of  the  court  out 
of  which  they  are  issued. 

When  substituted  service,  by  order  of  the  court,  is  di- 
rected to  be  made,  a  return  proper  and  regular  in  other  re- 
spects, except  that  it  stated  service  to  be  "by  copy  left  at 
the  residence,"  was  held  sufficient.'  So  it  has  been  held 
that  a  return  of  such  process,  as  served,  by  leaving  the 
summons  with  a  member  of  defendant's  family  over  sixteen 
years  of  age,  is  not  fatally  defective  although  it  does  not 
give  the  name  of  such  person  " 

Until  process  with  the  return  thereon  is  actually  filed  in 
the  proper  office,  the  return  is  under  the  control  of  the  offi- 
cer making  it,  and  may  be  amended  by  him  so  as  to  state 
the  facts. '  After  the  filing,  the  process  and  the  return  are 
in  the  custody  and  control  of  the  court,  and  thereafter  he 
may  amend  it  by  leave  of  the  court,  on  proper  terms  and 
on  due  notice,  even  after  the  commencement  of  an  action 
against  him  for  an  insufficient  and  a  false  return.*  And  the 
return,  thus  amended,  will  relate  back  and  take  the  place 
of  the  original.  °  So  where  a  writ  was  filed  without  any  in- 
dorsement, the  court  has  allowed  a  return  to  be  made  nune 
pro  tunc,  on  payment  of  costs."  A  notice  of  an  application  to 
the  court  for  leave  to  amend  a  return,  need  not  be  given  unless; 
some  one  has  acquired  rights  on  the  faith  of  the  return. 

'  Pigg  v.  Pigg,  43  Ind.,  117. 

'  Robinson  ».  Miller,  57  Miss.,  237. 

»  Spoor  V.  Holland,  8  Wend.,  445;  Nelson  v.  Cook,  19  111.,  440. 

*  People  V.  Ames,  85  N.  Y.  (8  Tiff ),  483;  Higgins  v.  Bullock,  66  111.,  37; 
Primrose  «.  Browning,  59  Ga.,  69;  Golden  Paper  Co.  v.  Clark,  3  Col.,  321; 
National  Ins.  Co.  v.  Chamber  of  Commerce,  69  lU,  22;  Kirkwood  «.  Reedy, 
10  Kan.,  458;  Toledo,  etc.,  R.  R.  Co.  v.  Butler,  58  111.,  323;  McCure  ®.  Wells, 
46  Mo  ,  311;  Corby,  etc.,  v.  Burns,  36  Mo.,  194;  Northrup  v.  Shephard,  2  Wis., 
513;  Nelson  v.  Cook,  19  111.,  440,  455;  Barker  v.  Binninger,  14  N.  Y.  (4  Kern.>, 
370. 

=  People  V.  Ames,  35  N.  Y.  (8  Tiff.),  482;  Capehart  ».  Cunningham,  12  W. 
Va.,  750;  Armstrongs.  Garrow,  6" Cow.,  465. 

<■  Hale  V.  Ayer,  19  How.,  91;  Nelson  v.  Brown,  23  Mo.,  13. 
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And  the  court  possesses,  and  may  exercise,  the  power  to 
reinvigorate  an  execution  upon  application  of  the  sheriff, 
without  notice,  to  the  defendant  therein,  by  erasing  the  re- 
turn of  nulla  bona.'  But  no  amendment  of  the  officer's 
return  should  be  permitted,  when  such  amendment  would 
destroy  or  lessen  the  rights  of  third  persons  acquired  bona 
flde,  and  without  notice  by  the  record  or  otherwise.  Yet, 
if  the  return  contain  sufficient  to  indicate  that  all  the  re- 
quirements of  the  statute  have  been  complied  with,  an 
amendment  may  be  made,  notwithstanding  any  intervening 
interest  of  a  subsequent  purchaser  or  creditor."  So  where  a 
sheriff,  under  an  execution,  had  sold  three  parcels  of  land 
belonging  to  the  defendant  in  the  execution,  but  in  the  cer- 
tificate of  sale  which  he  had  made  and  filed,  by  mistake, 
had  omitted  to  mention  one  of  these  parcels,  the  court,  on 
motion  of  the  purchaser,  ordered  the  sheriff  to  amend  his 
certificate,  by  inserting  therein  that  he  had  also  sold  the 
parcel  omitted.' 

The  report,  or  certificate  of  an  officer,  is  evidence  only  of 
facts  which,  by  law,  hf  is  required  or  authorized  to  certify.* 
And  the  return  of  a  sheriff  as  to  those  acts  and  doings, 
which  have  respect  to  his  official  duties  arising  under  the 
mandatory  part  of  hiis  process  is  prima  facie  evidence  in 
his  own  favor ;  but  it  is  no  evidence  at  all  of  facts  excusing 
the  non-performance  of  those  duties."  And  this  is  so  even 
in  an  action  between  third  parties,  and  where  the  facts 
stated  in  the  return  come  collaterally  in  question. '  It  is  so, 
because  it  is  the  official  act  of  a  man  acting  under  oath.' 
There  are  cases  in  which  such  a  return  is  held  to  be  not  only 

>  Barker  v.  Binninger,  14  N.  Y.  (4  Kern.),  370. 

^  Glldden  i.  Philbrick,  56  Me.,  223. 

3  Smith  V.  Hudson,  1  Cow.,  430. 

■*  Water  Comm's  v.  Lansing,  45  N.  Y.  (6  Hand),  19. 

*  Browning  ».  Hanford,  5  Denio,  .586;  Cornell  v.  Cook,  7  Cow.,  310;  Spoor 
«.  Holland,  8  Wend.,  445;  Earl  ».  Camp,  16  Wend.,  563;  Splahn  v.  'Gillespie, 
48  Ind.,  397;  affl'g,  1  Wils.,  328;  Joyner  «.  Miller,  65  Miss.,  208;  Owens  v. 
Ranstead,  22111.,  161.       ^ 

6  Russell  V.  Gray,  11  Barb.,  541 ;  1  Phil.  Ev.,  391 ;  Baker  i>.  McDuffle,  L>3 
Wend.,  239;  BuUis  v.  Montgomery.  50  N.  Y.,  353;  rev'g  in  part  S.  C,  3  Lans., 
255;  Case«.  Redfleld,  7  Wend.,  398;  K,etc.,  R.  R.  Co.  ■».  Purdy,  18  Barb., 
574;  Hubbaid  v.  Chapin.  28  How.  Pr  ,  407.  , 

'  Hyskell  v.  Given,  7  Serg.  &  R.  (Penn.),  371 ;  Dutton  v.  Tracy,  4  Conn.,  79. 
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prima  facie  hvit  conclusive  evidence  against  those  wlio  were 
neither  parties  nor  privies  to  the  process  npon  which  it  was 
made ;  but  generally  such  persons,  when  affected  by  it,  are 
at  liberty  to  contradict  or  vary  its  effect  by  other  proof." 
As  against  the  officer,  and  those  claiming  in  privity  with 
him,  his  return  is  conclusive  as  to  his  acts  stated  in  it,  within 
the  scope  of  his  duty,  as  evidence  in  favor  of  parties  who 
claim  an  interest  or  a  right  under  the  return  ;  and  when  thus 
conclusive,  not  even  the  officer  or  his  deputy  can  testify 
in  contradiction  to  it."  And  although  the  return  be  made 
by  a  deputy  in  the  sheriff's  name,  it  is  the  act  of  the  sheriff,  / 
and  when  the  question  comes  up  directly  between  one  of  the 
parties  to  the  process,  and  the  sheriff,  the  latter  is  not  per- 
mitted to  gainsay  it. "  The  return  of  a  sheriff  is  prima  facie 
evidence  in  favor  of  the  officer  making  it,  notwithstanding  it 
was  made  after  the  commencement  of  the  action.  *  A  sheriff' s 
return  to  process  is  but  a  statement  of  what  has  been  done 
in  obedience  to  its  command.  Every  act  done  by  him  in  the 
course  of  the  execution  of  the  writ,  every  step  taken,  may 
be  indorsed  as  they  occur.  Upon  an  execution,  for  exam- 
ple, first  the  levy,  next  the  advertisement,  and  then  the  sale — 
each  in  its  order  is  an  official  act,  and  each  may  thus  be  in- 
dorsed as  they  are  successively  performed.  In  the  aggre-' 
gate  these  statements  will  furnish  a  complete  response  by 
the  officer,  and  a  full  return  to  the  writ.  In  practice  it  is 
certainly  true,  that  sheriffs  are  not  particular  to  note  each 
step  taken  in  the  course  of  executing  the  writ.  A  general 
return  at  the  close  is  usually  made,  and  that  is  all  which 
may  be  material  between  the  parties  to  the  process,  and 
ordinarily  all  which  is  material  to  anyone.     Still  it  would 

'  Russell  V.  Gray,  11  Barb.,  541;  and  see  Johnson  v.  Jones,  S  Neb.,  126; 
Mueller  «.  Bates,  3  Disney  (Ohio),  S18. 

«  Sheldon  v.  Payne,  7  N.  Y.  (3  Seld.),  453;  Baker  v.  McDuffle,  33  Wend., 
289;  Watson,  73;  1  Lord  Raym,  184;  Rowell  v.  Kl^n,  44  Ind.,  290;  Davant  «. 
Carlton,  57  Ga.,  489;  State  «.  O'Neil,  4  Mo.  App.,  221;  Elder  v.  Cozart,  59  Ga., 
199;  Fitzgerald  v.  Kimball,  86  111.,  396. 

^  Sheldon  v.  Payne,  supra;  Townsend  v.  Olin,  5  Wend.,  207;  Gardner  ». 
Hosmer,  6  Mass.,  327;  Haynes  v.  Small,  23  Me.,  14;  Purrington  v.  Loring,  7 
Mass.,  393;  Doty  v.  Turner,  8  Johns.,  20;  Barrett  v.  Copeland,  18  Vt.,  69; 
Paxtou  V.  Steckel,  3  Barr  ,  93. 

iBechstein  v.  Sammis,  111  Hun,  585;  Henderson  v.  Cairns,  14  Barb.,  15; 
Gloverri).  Whittenhall,  2  Denio,  633;  Birkbeck  v.  Stafford,  14  Abb.  Pr.,  285. 
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be  strictly  within  the  limits  of  the  official  duty  of  the  sheriff, 
to  note  each  step  as  taken  in  the  execution  of  process  in  his 
hands  ;  and  as  each  is  an  official  act,  done  in  obedience  to  a 
lawful  command,  the  law  makes  his  official  statement  of 
what  he  so  does,  evidence  in  his  favor.  The  evidence  is  not 
conclusive  in  his  favor,  but  no  rale  is  better  settled  than 
that  it  is  admissible.'  And  the  rule  is  not  limited  to  such 
returns  as  haveheenfiled,  andtTiushecome  matter  s  of  record. 
The  statement  is  evidence  because  it  is  a  return,  so  far,  of 
what  the  officer  has  done  under  the  command  of  the  writ, 
and  not  because  it  is  such  a  statement  placed  on  the  files  of 
the  court." 

'i"he  plaintiff  suing  on  a  return  may  contradict  it,  by  de- 
nying that  acts  returned  as  having  been  done,  were  done  by 
his  special  direction.  °  And  it  has  been  held  that  even  the 
sheriff  when  sued,  and  when  the  return  is  used  against  him  as 
evid  ence,  is  no  t  estopped  from  showing  that  property  returned , 
as  taken  as  the  goods  of  A.  was  not  in  fact  A.'s  property, 
or  that  plaintiff  was  not  entitled  to  the  proceeds."  '  When 
the  return  is  used  as  evidence  against  the  officer  making  it, 
the  whole  return,  so  far  as  the  same  is  a  legal  and  proper 
return,  must  be  taken  together."  A  sheriff's  indorsement 
of  the  time  of  receiving  an  execution,  is  conclusive  evidSSce 
against  him  that  it  was  then  in  his  hands."  But  his  indorse- 
ment of  the  time  of  receiving  a  summons,  is  not  evidence  of 
the  time  of  the  commencement  of  the  action.'  His  certifi- 
cate of  the  sale  of  real  estate,  is  presumptive  evidence  of  the 
facts  therein  necessarily  contained.  But  not  of  a  fact  un- 
necessarily recited  therein,  as  of  the  existence  of  the  exe- 

>  Glover  ».  Whittenhall,  3  Denio,  633,  635,  referring  to  Cowen  and  Hill's 
notes  to  Phil.  Ev.,  157,  1083-1085, 1093,  1093,  and  authorities  ttere  cited,  and 
see  Dasher  ii.  Dasher,  47  Ga.,  320;  Bond  ii.  Wilson,  8  Kan.,  8i 9;  Whitehead  v. 
Keyes,  3  Allen,  495;  S.  C,  1  Am.  L.  Eeg.  (N.  S.),  471,  and  note  by  Redfleld. 

^  Glover  «.  Whittenhall,  2  Denio,  633,  636. 

3  Townsend  v.  Olin,  5  Wend.,  208. 

*  Hopkins  «.  Chandler,  17  N.  J.  L.  (3  Harr.),  399;  and  see  Fuller  v.  Holden, 
4  Mass.,  498;  Leonard  v.  Bryant,  13  Mass.,  334;  Whiting  ».  Bradley,  3  N.  H., 
83. 

5  Cowen  and  Hill's  Notes  to  Phil.  Ev.,  328. 

«  Williams  v.  Lowndes,  1  Hall,  579. 

'  Warden  v.  Patrick,  1  Bosw.,  406. 
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cution.'  So  a  return  to  an  execution,  that  goods  levied  on 
had  been  casually  destroyed  by  fire  after  the  levy,  will  not 
be  competent  evidence  for  the  sheriff,  in  an  action  against 
him  for  not  collecting  such  execution/ 

When  the  return  of  "summoned"  by  a  sheriff  is  dis- 
puted, the  burden  of  proof  is  upon  the  party  assailing  such 
return,  and  it  is  incumbent  upen  him  to  show  by  evidence 
of  the  most  satisfactory  character  that  he  was  not  sum- 
jnoned."  But  the  official  certificate  of  a  sheriff  of  another 
State,  is  not  evidence  of  service  ;  his  affidavit  must  be  pro- 
cured.* 

An  officer's  return  in  a  proceeding  in  chancery  may  be 
impeached;'  and  a  sheriff's  return,  with  respect  to  service 
of  original  process,  may  be  impeached  so  far  as  it  states 
facts  upon  which  jurisdiction  depends,  where  the  facts 
stated  do  not  come  within  the  personal  knowledge  of  the 
sheriff,  but  must  be  ascertained  by  him  from  inquiry."  So 
the  date  of  his  return  of  an  execution  for  possession,  under 
a  vmt  of  entry,  is  not  conclusive  as  to  the  actual  date  of 
possession.' 


SECTION  II. 

AND    PROCEEDINGS    THERE 
UPON. 

When  Allowed. — A  person  shall  not  be  arrested  in  a  civil 
action  or  special  proceeding,  except  as  prescribed  by  statute. 
The  writ  of  ne  exeat  is  abolished.' 

'  Anderson  e.  James,  4  Kob.,  35;  afl'diy  the  Court  of  Appeals,  6  Alb.  L.  J., 
166. 

'  Browning  u.  Hanford,  5  Denio,  586. 

3  Abell  ».  Simon,  49  Md.,  318;  and  see  Hunter  «.  Stoneburner,  93  111.,  75; 
Zimmerman  ».  Merchants'  Nat'l  Bank,  1  Mich.  (N.  P. ),  14. 

*  Thurston  v.  King,  1  Abb.  Pr.,  126;  Morrell  v.  Kimball,  4  id.,  352;  and  see 
Webster  ».  Hunter,  50  Iowa,  315. 

»  Leftwick  n.  Hamilton,  9  Heisk.  (Tenn.),  310. 

«  Chambers  v.  King  Wrought-Iron  Bridge  Manuf.,  16  Kan.,  370. 

'  Worthy  «.  Warner,  119  Mass.,  560;  and  see  Stewart  v.  Camden,  etc.,  R.  R. 
Co.,  33  N.J.  L.  (4  Vr.),  115. 

8  Code  Civ.  Pro.,  §  548. 
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A  defendant  may  be  arrested  in  an  action,  where  the 
action  is  brought  for  either  of  the  following  causes  : 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury  ;  an  injury 
to  property  including  the  wrongful  taking,  detention  or 
conversion  of  personal  property ;  breach  of  a  promjpe  to 
marry  ;  misconduct  or  neglect  in  oflSice,  or  in  a  professional 
employment ;  fraud ;  or  deceit.  But  this  subdivision  does 
not  apply  to  a  claim  for  damages  in  an  action  to  recover  a 
chattel. 

3.  To  recover  money,  funds,  credits  or  property,  held  or 
owned  by  the  State,  or  held  or  owned,  officially  or  other- 
wise, for  or  in  behalf  of  a  public  or  governmental  interest, 
by  a  municipal  or  other  public  corporation,  board,  officer, 
custodian,  agency  or  agent  of  the  State,  or  of  a  city,  county, 
town,  village  or  other  division,  subdivision,  department  or 
portion  of  the  State,  which  the  defendant  has,  without 
right,  obtained,  received,  converted  or  disposed  of ;  or  to 
recover  damages  for  so  obtaining,  receiving,  paying,  con- 
verting or  disposing  of  ]^ the  same. 

4.  In  an  action  upon  contract  express  or  implied,  other 
than  a  promise  to  marry,  where  it  is  alleged  in  the  com- 
plaint that  the  defendant  was  guUty  of  a  fraud  in  contract- 
ing or  incurring  the  liability.  Where  such  an  allegation  is 
made  the  plaintJiff  cannot  recover,  unless  she  proves  the 
fraud,  and  a  judgment  for  the  defendant  is  not  a  bar  to  a 
new  action  to  recover  upon  the  contract  only.  ' 

A  defendant  may  also  be  arrested  in  either  of  the  follow 
ing  cases : 

1.  In  an  action  to  recover  a  chattel,  where  the  chattel,  or 
a  part  thereof,  has  been  concealed,  removed  or  disposed  of, 
so  that  it  cannot  be  found  or  taken  by  the  sheriff,  and  with 
intent  that  it  should  not  be  so  found  or  taken,  or  to  deprive 
the  plaintiff  of  the  benefit  thereof. 

2.  In  an  action  upon  contract,  express  or  implied,  other 
than  a  >  promise  to  marry,  where  the  defendant  han,  since 
the  making  of  the  contract,  or  in  contemplation  of  making 
the  same,  removed  or  disposed  of  his  property,  with  intent 
to  defraud  his  creditors,  or  is  a,bout  to  remove  or  dis- 
pose of  the  same,  with  like  intent. 

>  Code  Civ.  Pro.,  §  549,  as  amended  by  Laws  of  1879,  chap.  542,  §  1,  p.  605. 
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3.  In  an  action  to  recover  for  money  received,  or  to  re- 
cover property,  or  damages  for  the  conversion  or  misappli- 
cation of  property ;  where  the  money  vras  received,  or  the 
property  was  embezzled  or  fraudulently  misapplied  by  a 
public  officer,  or  by  an  attorney,  solicitor,  or  counsellor,  or 
by  an  officer  or  agent  of  a  corporation  or  banking  associa- 
tion, in  the  course  of  his  employment,  or  by  a  factor,  agent, 
broker,  or  other  person  in  a  fiduciary  capacity.  But  this 
subdivision  does  not  apply  to  an  action  to  recover  a  chattel. 

4.  In  an  action  wherein  the  judgment  demanded  requires 
the  performance  of  an  act,  the  neglect  or  refusal  to  perform 
which  would  be  punishable  by  the  court  as  a  contempt ; 
where  the  defendant  is  not  a  resident  of  the  State,  or,  be- 
ing a  resident,  is  about  to  depart  therefrom,  by  reason  of 
which  non-residence  or  departure,  there  is  danger,  that  a 
judgment  or  an  order,  requiring  the  performance  of  the  act, 
will  be  rendered  ineffectual.' 

The  recovery  of  judgment  in  a  court,  not  of  the  State,  for 
the  same  cause  of  action  ;  or,  where  the  action  is  founded 
upon  fraud  or  deceit,  for  the  price  or  value  of  the  property- 
obtained  thereby,  does  not  affect  the  right  of  the  plaintiff 
to  arrest  the  defendant.' 

Where  the  action  is  brought  in  this  State  upon  a  foreign 
judgment,  an  order  of  arrest  may  be  granted  if  such  order 
would  have  been  proper,  in  an  action  upon  the  original 
cause  of  action.' 

Where  the  defendant  interposes  a  counter-claim,  and  there- 
upon demands  an  affirmative  judgment  against  the  plaintiff, 
his  right  to  an  aiTest  is  the  same  as  in  an  action  brought  by 
him  against  the  plaintiff,  for  the  cause  of  action  .stated  in 
the  counter-claim,  and  demanding  the  same  judgment.  And 
for  the  purpose  of  applying  to  such  a  case  the  provisions  of 
the  Code,  the  defendant  is  deemed  the  plaintiff,  the  plaint- 
iff is  deemed  the  defendant,  and  the  counter-claim  so  set  forth 
in  the  answer  is  deemed  the  complaint." 

When  not  Allowed. — An  order  of  arrest  cannot  be  granted 
in  the  case  of  the  submission  of  a  controversy,  upon  facts 

1  Code  Civ.  Pro.,  §  550;  Boucicault  v.  Boucicault,  21  Hun,  431. 

2  Code  Civ.  Pro.,  §  553. 

3  Baxter  i:  Drake,  85  N.  Y.,  502;  afl'g  S.  C,  33  Hun,  565. 

*  Code  Civ,  Pro.,  §  720,  as  amended  by  the  Laws  of  1879,  cliap.  543,  p.  606. 
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admitted  as  prescribed  by  section  1279  of  tlie  Code  of  Civil 
Procedure. '  It  may  be  granted  in  an  action  by  the  attorney 
general,  in  behalf  of  the  people  against  one  usurping,  in- 
truding into,  unlawfully  holding,  or  exercising. an  oiRce, 
where  the  complaint  sets  forth  the  name  of  the  person  right- 
fully entitled  to  the  office,  and  the  facts  showing  his  right 
thereto  ;  and  it  appears  by  affidavit,  that  the  defendant,  by 
means  of  his  usurpation  or  intrusion,  has  received  fees  or 
emoluments  belonging  to  the  office.' 

2.  Primlegefrom  Arrest. 

Non-Payment  of  Costs. — A  person  shall  not  be  arrested 
or  imprisoned  for  the  non-payment  of  costs,  awarded  other- 
wise than  by  a  final  judgment,  or  a  final  order  made  in  a 
special  proceeding,  instituted  by  State  writ,  except  where 
an  attorney,  counsellor,  or  other  officer  of  the  court,  is 
ordered  to  pay  costs  for  misconduct  as  such,  or  a  witness  is 
ordered  to  pay  costs  on  an  attachment  for  non-attendance. ° 

Disobedience  to  Judgment  or  Order. — Except  in  a  case 
^  where  it  is  otherwise  specially  prescribed  by  law,  a  person 
shall  not  be  arrested  or  imprisoned  for  disobedience  to  a 
judgment  or  order,  requiring  the  payment  of  money  due 
upon  a  contract,  express  or  implied,  or  as  damages  for  non- 
performance of  a  contract.' 

Females,  Lunatics.,  etc. — A  woman  cannot  be  arrested  in 
a  civil  action  or  proceeding,  except  in  a  case  where  the  order 
can  be  granted  only  by  the  court ;  or  where  it  appears  that 
the  action  is  to  recover  damages  for  a  willful  injury  to  per- 
son, character  or  property. " 

A  lunatic,  an  idiot,  or  an  infant  under  the  age  of  fourteen 
years,  if  arrested,  may  be  discharged  from  arrest  as  a  privi- 
leged person,  in  the  discretion  of  the  court.  The  application 
for  his  discharge  may  be  made  in  his  behalf,  by  a  relative, 
or  hy  any  other  person  whom  the  court  or  judge  permits  to 
represent  him,  for  the  purpose.  ° 

'  Code  Civ.  Pro.,  §  1381. 

2  Code  Civ.  Pro.,  §  1949. 

3  Code  Civ.  Pro.,  §  15. 
*  Code  Civ.  Pro.,  §  16. 

5  Code  Civ.  Pro.,  §  553;  see  Clark  «.  Grant,  3S  N.  J.  L.,  257. 

6  Code  Civ.  Pro.,  §  554. 
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A  person  prosecuted  in  a  representative  capacity,  as  heir, 
executor,  administrator,  legatee,  devisee,  next  of  kin, 
assignee,  or  trustee,  cannot  be  arrested,  except  for  his  per- 
sonal act.' 

Word  "  Willful"  Defined.— The  word  '■'■  willfuV'  as  used 
in  section  553  of  the  Code  of  CivU  Procedure,  was  designed 
to  define  the  nature  of  the  injury,  so  that  to  arrest  a  female 
it  should  appear  that  the  act,  which  the  law  holds  to  be  an 
injury  to  property,  was  a  wUlful  and  an  intentional  one. 
The  manifest  intention  is  to  exempt  females  in  all  cases  from 
arrest,  except  when  the  injuries  specified  in  the  Code,  are 
affirmatively  shown  to  be  willful:  But  to  authorize  the 
the  arrest  of  a  female  for  an  injury  to  property,  it  is  not 
necessary  to  be  shown  that  she  had  done  some  physical  in- 
jury to  the  thing  itself.  The  property  is  the  right,  and  not 
the  thing — the  right  to  have,  use  and  enjoy  the  thing  se- 
curely and  unmolested— and  whenever  that  right  is  disturbed, 
the  law  gives  an  action  for  the  injury,  irrespective  of  the 
condition  of  the  thing  in  which  the  right  or  property  exists." 
So,  if  a  woman  borrow  money,  by  falsely  representing  as 
genuine,  certain  forged  bonds,  delivered  to  the  lender  as 
security,  she  is  liable  to  arrest  as  for  a  wiUful  injury.  °  But 
neither  a  married  woman  nor  her  husband  can  be  arrested 
for  an  assault  and  battery  by  her.*  And  a  female  cannot  be 
arrested  for  costs. ' 

Attorneys  and  Other  Officers  of  Court.— Ktl  officer  of  a 
court  of  record,  appointed  or  elected  pursuant  to  law,  is 
privileged  from  arrest  during  the  actual  sittting,  which  he 
is  required  to  attend,  of  a  term  of  the  court  of  which  he  is 
an  officer,  and  no  longer  ;  but  an  attorney  or  a  counsellor  is 
not  thus  privileged,  unless  he  is  employed  in  a  cause  to  be 
heard  at  that  term."    But  an  attorney  or  counsellor  is  not 

'  Code  Civ.  Pro.,  §  555. 

2  Duncan  a.  Katen,  6  Hun,  1,  afE'd  64  N.  Y.,  625;  No.  Ry.  Co.  «.  Carpentier, 
3  Abb.  Pr.,  259;  S.  C,  13  How.Pr.,  832;  Starr  «.  Kent,  3  CodeR.,  30;  Solomon 
V.  Waas,  3  Hilt.,  179, 

*  Eypert  b.  Bolenius,  3  Abb.  (N.  C),  193;  and  see  Duncan  a.  Katen,  sv/pra. 

*  Anon.,  8  How.  Pr.,  134. 

^  Neville  v.  Neville,  23  How.  Pr.,  500;  Hovey  v.  Starr,  43  Barb.,  435;  Mon. 
crief  «.  Ward,  25  How.  Pr.,  94. 
«  Code  Civ.  Pro.,  §  565;  Willard  v.  Sperry,  1  Wend.,  33. 
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privileged  from  arrest  at  his  home,  though  it  prevent  his 
attendance  at  court.'  Nor  is  he  so  privileged  while  attend- 
ing before  a  master,  or  examiner  out  of  court."  If  he  ceases 
to  practice  for  a  year  he  loses  his  privilege.'  An  attorney, 
not  the  attorney  of  record,  while  attending  a  party  to  advise 
him,  while  such  party  was  putting  in  bail,  was  held  not  to 
be  exempt  from  arrest.* 

Officer  of  Unincorporated  Association. — The  defendant, 
in  an  action  against  an  officer,  as  sucTi,  of  an  unincor- 
porated association,  cannot  be  arrested. " 

United  States  Senators  and  Representati'oes. — Senators 
and  representatives  in  congress,  in  all  cases,  except  treason, 
felony  and  breach  of  the  peace,  are  privileged  from  arrest 
during  attendance  at  the  sessions  of  their  respective  houses, 
and  in  going  to  and  returning  from  the  same." 

Members  of  State  Legislature. — Every  member  of  the 
legislature  shaU  be  privileged  from  arrest,  on  civil  process, 
during  his  attendance  at  the  session  of  the  house  to  which 
he  shall  belong,  except  on  process  issued  in  any  suit  brought 
against  him  for  any  forfeiture,  misdemeanor  or  breach  of 
trust,  in  any  office  or  place  of  public  trust  held  by  him. 
He  is  entitled  to  a  like  exemption  for  fourteen  days  pribr 
to  the  session,  and  also  during  an  adjournment  of  the  house, 
provided  such  adjournment  do  not  exceed  fourteen  days, 
and  also  while  returning  t6  his  residence  from  the  sitting, 
provided  the  time  in  returning  do  not  exceed  fourteen  days. 
He  is  also  entitled  to  the  privilege,  while  absent  with  leave 
of  the  house  to  which  he  shall  belong.'  But  he  is  not  (nor 
is  a  member  of  congress)®  entitled  to  his  privilege  after  he 
has  reached  home,  upon  a  final  adjournment,  though  within 
the  fourteen  days."     No  officer  of  either  house,  whUe  in 

* 

'  Corey  ®.  Bussell,  4 'Wend.,  204. 

2  Cole  v.  McClellan,  4  Hill,  59. 

'  Brooks  V.  Patterson,  Col.  &  Caines,  133;  S.  C,  2  Johns.  Cas.,  103. 

■>  Jones  -B.  Marshall,  3  C.  B.  (N.  S.),  615;  S.  C,  40  Eng.  L.  and  Eq.,  331. 

'  Code  Civ.  Pro.,  §  1921. 

«  U.  S.  Const.,  art.  1,  §  6,  subd.  1;  Hoppin  «.  Jenkes,  8  R.  I.,  458. 

•>  1  R.  S.,  504  (6th  ed.),  §§  6-9;  id.  (5th  ed.),  455,  §§  6-9. 

8  Lewis  ».  Elmend-orf,  3  Johns.  Cas.,  333. 

■9  Colvin  V.  Morgan,  1  Johns.  Cas.,  415;  Corey  v.  Russell,  4  Wend.  304. 
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actual  attendance  upon  the  house,  shall  be  liable  to  arrest 
on  civil  process/ 

Public  Ministers  of  Foreign  States,  etc. — Whenever  any 
v^rit  or  process,  is  sued  out,  or  prosecuted  by,  any  person 
in  any  court  of  the  United  States,  or  of  a  State,  or  by  any' 
judge  or  justice,  whereby  the  person  of  any  public  minister 
of  any  foreign  prince  or  State,  authorized  and  received  as 
such  by  the  President,  or  any  domestic  or  domestic  servant, 
of  any  such  minister,  is  arrested  or  imprisoned,  or  his  goods 
or  chattels  are  distrained,  seized  or  attached,  such  writ  or 
process  shall  be  deemed  void."  Every  person  by  whom 
such  writ  or  process  is  sued  out  or  prosecuted,  whether  as 
party  or  as  attorney  or  solicitor,  and  every  officer  concerned 
in  executing  it,  shall  be  deemed  a  violator  of  the  laws  of 
nations  and  a  disturber  of  the  public  repose,  and  shall  be 
imprisoned  for  not  more  than  three  years,  and  fined,  at  the 
discretion  of  the  court. '  But  the  above  laws  do  not  apply 
where  the  person,  against  whom  the  process  is  issued,  is  a 
citizen  or  inhabitant  of  the  United  States,*  in  the  service  of 
a  public  minister,  and  the  process  is  founded  upon  a  debt 
contracted  before  he  entered  upon  such  service  ;  nor  do  they 
apply  to  any  case  where  the  person  proceeded  against  is  a 
domestic  servant  of  a  public  minister,  unless  the  name  of 
the  servant  has,  before  the  issuing  thereof,  been  registered 
in  the  department  of  State,  and  transmitted  by  the  secre- 
tary of  state  to  the  marshall  of  the  District  of  Columbia, 
who  shall,  upon  receipt  thereof,  post  the  same  in  some  pub- 
lic place  in  his  office  ;'  and  all  persons  shaU  have  resort  to 
the  list  of  names  so  posted,  and  may  take  copies  withoui 
fee."  Ambassadors  and  public  ministers,  accredited  to  an- 
other country,  are  privileged  from  arrest  while  passing 
through  this  State  in  the  discharge  of  their  mission." 

Enlisted  Men,  Marines,  etc. — No  enlisted  man  shall,  dur- 
ing his  term  of  service,  be  arrested  on  mesne  process,  or 

>  1  R.  S.  (5th  ed.),  455,  §  10;  id.  (6th  ed.),  501,  §  10;  Matter  of  Potter  and 
French,  55  Barb.,  625. 
2  U.  S.  R.  S.,  789,  §  4063. 
»  U.  S.  R  S  ,  789,  §  4064. 
■>  U.  S.  R.  S.,  789,  §  4065. 
'  U.  S.  R.  S.,  789,  §  4066. 
«  Holbrook  ».  Henderson,  4  Sandf.,  619. 
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taken  or  charged  in  execution  for  any  debt,  unless  it  waa 
contracted  before  Ms  enlistment,  and  amounted  to  twenty 
dollars  when  first  contracted.'  Marines  shall  be  exejnpt, 
while  enlisted  in  the  marine  corps,  from  all  personal  arrest 
for  debt  ox  contract."  No  person  ^belonging  to  the  military 
forces  of  the  State,  shall  be  arrested  on  any  civil  process 
while  going  to,  remaining  at,  or  returning  from,  any  place 
at  which  he  may  be  required  to  attend  for  military  duty.' 
A  commissioned  oflScer  of  the  State  militia  is  protected 
under  the  last  provision,  although  his  regiment  has  been 
mustered  into  the  service  of  the  United  States.' 

Policemen. — No  person  holding  office  under  the  acts  or- 
ganizing the  MetT'opolitan  Police,  or  under  the  act  organiz- 
ing the  Niagara  Frontier  police,  is  liable  to  arrest  on  civil 
process.'  Section  sixty  of  the  rules  of  the  Metropolitan 
Police  Commissioners,  provide  that  certain  officers  shall  be 
deemed  always  on  duty,  but  the  court  has  construed  this  to 
be  a  matter  of  discipline,  and  that  it  does  not  protect  such 
©fficers  from  arrest  when  not  actually  on  duty. ' 

Electors. — Whenever  an  election  shall  be  held  in  any  city 
or  town  under  the  general  election  law,  and  whenever  any 
town  meeting  shall  be  held  in  any  town,  no  civil  process 
shall  be  served  in  any  such  city  or  town,  on  any  elector  en- 
titled to  vote  therein,  on  any  day  during  which  such  elec- 
tion or  town  meeting  shall  be  held.' 

Certain  Canal  Officers. — No  acting  commissioner,  super- 
intendent of  repairs,  collector  or  lock-keeper,  on  any  canal, 
shall  be  held  to  bail,  or  taken  by  warrant  in  any  civil  suit, 
for  any  act  done,  or  omitted  to  be  done  by  him,  in  the 
exercise  of  his  official  duties.' 

'  U.  8.  R.  S.,  316,  §  1337. 

2  U.  S.  R.  S.,  373,  §  1610. 

3 1  R.  S,  (6tli  ed.),  814,  §  357. 

*  People  ex  rel.  Gaston  «.  Campbell,  40  N.  Y.,  133. 

'  Laws  of  1864,  chap.  403,  §  34;  1865,  chap.  564,  §  37;  1866,  chap.  484,  §  30; 
6  Edm.  Stat,  at  Large,  374,  509,  757. 

«  Hart  V.  Kennedy,  34  How.  Pr.,  425;  S.  C,  39  Barb.,  186;  15  Abb.  Pr.,  390; 
rev'g  S.  C,  14  id.,  433;  S.  €.,  33  How.  Pr.,  417;  Squire's  Case,  13  ;Abb.  Pr,, 
38;  Coxson  ».  Doland,  3Baly,  66. 

'  1  R.  S.  (5th  ed.),  p.  418,  §  3;  819,  32;  1  id.  (6th  ed.),  p.  427,  §  4;  837,'§  31; 
Meeks  v.  Noxon,  1  Abb.  Pr.,  380;  Bierce  «.  Smith,  3  id.,  411. 

8 1 R.  S.  (6th  ed.),  653,  §  62;  1  id.  (5th  ed.),  588,  §  61. 
15 
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Suitors.— A.  suitor,  whilst  attending  court,  is  privileged 
from  arrest,  but  not  from  the  service  of  civU  process.'    This 
privilege  is  his  while  going  to,  remaining  at  and  returning 
from  court,  and  is  accorded  him  by  the  common  law.     A 
reasonable  time  before  the  sitting  of  the  court,  at  which  he 
must  attend  as  a  suitor,  the  privilege  commences ;  and  it 
endures  until  a  reasonable  time  after  the  cause  is  disposed 
of  has  elapsed."    A  party  attending  a  reference  is  entitled 
to  privilege  from  arrest ;  but  it  extends  only  to  a  reasonable 
time  after  the  hearing.'    A  person  under  recognizance  to 
appear  at  a  court  of  general  sessions  of  the  peace,  while  at- 
tending that  court  is  privileged  from  arrest,  especially  if  it 
appear  that  he  had  had  no  opportunity  to  apply  for  a  dis- 
charge.'   But  a  prisoner  acquitted  of  a  criminal  charge  is 
not,  it  has  been  held,  privileged  from  arrest  on  civil  process, 
during  the  sitting  of  court,  and  before  he  leaves  the  court 
room."    And  one  convicted  of  an  assault  and  battery,  at  a 
court  of  special  sessions,  was  held  not  to  be  privileged  while 
returning  to  his  home,  from  arrest  in  a  civil  action  for  the 
same  offense."    But  if    criminal  process  be  fraudulently 
issued,  for  the  purpose  of  detaining  the  defendant,  until  he 
can  be  arrested  in  a  civU  action,  he  vsdll  be  discharged  with 
costs.'    It  has  also  been  held,  that  one  brought  into  the 
State  as  a  fugitive  from  justice,  is  not  privileged  from  arrest 
on  a  capias.'    A  suitor  who  goes  to  the  court  to  ascertain 
whether  anything  will  be  done  in  the  cause,  is  privileged 
from  arrest  on  his  return  ;  and  though  he  stop  to  announce 
to  the  counsel  for  the  opposite  party,  that  no  steps  would 

'  Jenkins  v.  Smith,  57  How.  Pr.,  171. 

'  Harris  ».  Grantham,  Coxe  (N.  J.),  142;  Blight  v.  Fisher,  Peters'  C.  C,  41; 
Commonwealth  «.  Bonald,  4  Call.  (Va.),  97;  Hurst's  Case,  4Dall.,  387;  McNeil's 
Case,  6  Mass.,  245,  264;  Clark  v.  Grant,  3  "Wend.,  257;  Taft  v.  Hoppin,  Anth 
N.  P.,  255;  Coburn  v.  Hopkins,  1  Wend.,  292;  Pollard  «.  Union  Pacific  R.  R. 
Co.,  7Abb.  Pr.  (N.  8.),  70. 

s  Clark  «.  Grant,  2  Wend.,  357. 

*  Bours  V.  Tuckerman,  7  Johns.,  538. 

» Lynch's  Case,  1  C.H.  Rec,  138;  Shotwell's  Case,  4  id.,  75;  Moore  v.  Green, 
73  N.  C,  394. 

«  Lucas  V.  Albee,  1  Denio,  666 ;  and  see  Key  «.  Jelto,  1  Pittsb.  (Penn.),  117. 

'  Benninghofl  «.  Oswell,  37  How.  Pr.,  235. 

»  Williams  v.  Bacon,  10  Wend.,  636. 
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he  taken  in  the  cause,  he  does  not  thereby  forfeit  his  privi- 
lege.' 

Witnesses. — ^A  person  duly  and  in  good  faith  subpoenaed 
■or  ordered  or  required  by  the  terms  of  a  judgment,  to  at- 
tend, for  the  purpose  of  being  examined,  in  a  case  where  his 
attendance  may  lawfully  be  enforced  by  attachment,  or  by 
commitment,  is  privileged  from  arrest  in  a  civil  action  or 
special  proceeding,  while  going  to,  remaining  at,  and  re- 
turning from,  the  place  where  he  is  required  to  attend."  An 
arrest  made  contrary  to  this  provision  of  the  Code  is  abso- 
lutely void,  and  is  a  contempt  of  the  court,  if  any,  from 
which  the  subpoena  was  issued,  or  by  which  the  witness 
was  directed  to  attend.  An  action  may  be  maintained  by 
the  person  arrested,  against  the  officer  or  other  person 
making  such  arrest,  in  which  the  plaintiff  is  entitled  to  re- 
cover treble  damages.  A  similar  action  may  also  be  main- 
tained, in  a  like  case,  by  the  party  in  whose  behalf  the 
witness  was  subpoenaed,  or  the  order  procured,  or  the  judg- 
ment directed,  to  recover  the  damages  sustained  by  him,  in 
consequence  of  the  arrest. '  But  a  sheriff,  or  other  officer 
or  person,  is  not  so  liable,  unless  the  person  claiming  an 
.exemption  from  arrest,  makes,  if  required,  an  affidavit,  to 
the  effect  that  he  was  legally  subpoenaed  or  ordered  to  at- 
tend, and  that  he  was  not  so  subpoenaed  or  ordered  by  his 
own  procurement,  with  the  intent  of  avoiding  arrest.  In 
his  affidavit  he  must  specify  the  court  or  officer,  the  place 
of  attendance,  and  the  cause  in  which  he  was  so  subpoenaed 
or  ordered.  The  affidavit  may  be  taken  before  the  officer 
arresting  him,  and  exonerates  the  officer  from  liability  for 
not  making  the  arrest.* 

A  witness  who  attends,  without  subpcena,  is  not  privil- 
eged from  arrest,  though  he  be  examined  and  testify  on  the 
trial.  °  A  witness  is  entitled  to  a  reasonable  time  for  attend- 
ance on  a  subpcena,  and  need  not  travel  on  Sunday.'  But 
after  the  attendance  he  loses  his  privilege,  unless  he  pro- 

'  Sallinger  v.  Adler,  3  Rob.,  704. 

«  Code  Civ.  Pro.,  §§  860,  865. 

3  Code  Civ.  Pro.,  §§  863,  865. 

-  Code  Civ.  Pro.,  §  864. 

«  Hardenbrook's  Case,  8  Abb.  Pr.,  416;  Cole  «.  iyTcClellan,  4  Hill,  59. 

«  Wilkie  V.  Chadwick,  13  Wend.,  49. 
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ceeds  to  his  house,  within  a  reasonable  period ;  that  h.e  has 
been  arrested,  and  given  bail  in  another  action,  is  no  ex- 
cuse.' But  a  citizen  from  another  State,  while  voluntarily 
and  in  good  faith  attending  court  as  a  witness,  is  privileged 
from  arrest  in  a  civil  case."  So,  too,  if  he  attend  before  ar- 
bitrators.' 

Sheriff  not  Bound  to  Notice  Fact  of  JEJxemption.^-It  will 
be  seen  from  the  tenor  of  the  foregoing  statutes  and  adjudi- 
cations, and,  indeed,  it  has  been  expressly  decided,  that  a 
sheriff  is  not  bound  to  notice  the  fact  that  a  person,  except 
a  witness,  is  exempted  by  law  from  arrest  on  civil  process. 
But  if  he  chooses  to  notice  it,  or  neglects  to  take  a  person 
privileged  from  arrest,  and  can  show  that  he  is  so  privil- 
eged, it  is  a  good  defense  in  an  action  against  him  for  an 
escape  or  other  neglect  of  duty.'  It  is  better,  however,  that 
the  officer  should  do  exactly  as  his  process  directs  him,  if 
it  be  fair  on  its  face.  If  thereby  he  arrest  a  privileged 
person,  his  process  protects  him,  unless  the  party  claims  to 
be  a  witness,  and  exempt  on  that  account,  and  makes  the 
affidavit  the  Code  requires. '  If  he  fail  to  make  the  arrest, 
or  if,  the  arrest  being  made,  he  permit  the  party  to  go  free, 
the  burden  is  upon  him  to  prove  the  party's  exemption 
from  arrest. 

3.  Order  For,  How,  When  and  by  Whom  Qrofriied. 
In  a  case  specified  in  subdivision  fourth  of  section  550  of 
the  Code  of  Civil  Procedure,  the  order  of  arrest  can  be 
granted  only  by  the  court ;  is  always  in  its  discretion,  and 
may  be  granted  or  served,  either  before  or  after  final  judg- 
ment, unless  an  appeal  from  the  judgment  is  pending,  upon 
which  security  has  been  given,  sufficient  to  stay  the  execution 
thereof.  In  either  of  the  other  cases  specified  in  said  section, 
and  in  section  549,  the  order  cannot  be  served  after  final 
judgment ;  but  it  may  be  granted,  where  a  proper  case  there- 

'  Shults  ®.  Andrews,  54  How.  Pr.,  380. 

5  Dixon  V.  Ely,  4  Edw.  Ch.,  557;  Norris  «.  Beach,  2  Johns.,  294;  Ballinger?. 
Elliott,  72  N.  C,  596;  May  «.  Shumway,  82  Mass.  (16  Gray),  86. 

3  Sanford  «.  Chase,  3  Cow.,  381. 

<•  People  V.  Campbell,  40  N.  T.,  133;  Ray  v.  Hogeboom,  11  Johns.,  432; 
Sperry  «.  Willard,  1  Wend.,  32;  Varrill  v.  Heald,  11  Me.,  91;  Secor  ®.  Bell,  18 
Johns.,  152. 

5  Chase  ».  Fish,  4  Shep.  (Ala.),  132.] 
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for  is  presented,  at  any  time  before  final  judgment.'  In  all 
other  cases,  the  order  of  arrest  must  be  obtained  from  a 
judge  of  the  court  in  which  the  action  is  brought,  or  from 
any  county  judge."  The  order  may  be  granted  in  a  case 
specified  in  section  549  of  the  Code  of  Civil  Procedure,  where 
it  appears,  by  the  affidavit  of  the  plaintiff,  or  any  other 
person,  that  a  sufficient  cause  of  action  exists  against  the 
defendant,  as  prescribed  in  that  section.  It  may  be  granted 
in  a  case  specified  in  section  500,  upon  the  like  proof  that 
a  sufficient  cause  of  action  exists  against  the  defendant,  as 
prescribed  in  that  section,  and  of  the  other  matters  extrinsic 
to  the  cause  of  action,  specified  in  that  section.  The  affi- 
davit may  also  contain  any  statement,  tending  to  determine 
the  amount  of  bail  to  be  required. '  Subject  to  the  foregoing 
provisions,  the  order  may  be  granted  at  any  time,  after  the 
commencement  of  the  action.  It  may  also  be  granted  k> 
accompany  the  summons.  But  at  any  time  after  the  filing 
or  service  of  the  complaint,  the  order  of  arrest  must  be  va- 
cated on  motion,  if  the  complaint  fails  to  set  forth  a  suf- 
ficient cause  of  action,  as  required  by  section  557  of  the  Code 
of  Civil  Procedure.*  Except  where  the  action  is  brought 
for  a  cause  specified  in  subdivision  third  of  section  549  of 
the  said  Code,  or  in  a  case  where  it  is  specially  prescribed 
by  law,  that  security  may  be  dispensed  with,  or  the  security 
to  be  given  is  specially  regulated  by  law,  the  judge,  before 
he  grants  the  order,  must  require  a  written  undertaking,  on 
the  part  of  the  plaintiff,  with  two  sufficient  sureties,  to  the 
effect  that,  if  the  defendant  recovers  judgment,  or  if  it  is 
finally  decided  that  the  plaintiff  was  not  entitled  to  the 
order  of  arrest,  the  plaintiff  will  pay  aU  costs  which  may  be 
awarded  to  the  defendant,  and  aU  damages  which  he  may 
sustain  by  reason  of  the  arrest,  not  exceeding  the  sum  speci- 
fied in  the  undertaking,  which  must  be  at  least  equal  to  one- 
tenth  of  the  amount  of  bail  required  by  the  order,  and  not 
less  than  $250.' 
Where  the  order  can  be  granted  only  by  the  court,  an  un- 

'  Code  Civ.  Pro.,  §551. 

'  Code  Civ.  Pro.,  §  526;  Kennedy  v.  Sinjimons,  1  How.  Pr.,  603. 

'  Code  Civ.  Pro.,  §  557,  as  amended  in  1879. 

*  Code  Civ.  Pro.,  §  558. 

'  Code  Civ.  Pro.,  §  559. 
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dertaking  on  the  part  of  the  plaintiff  may  be  dispensed  with. 
If  it  is  required,  its  form,  and  the  security  to  be  given  there- 
upon, must  be  such  as  the  court  prescribes.'  Under  section 
770  of  the  Code  of  Civil  Procedure,  providing  that  in  the 
the  first  judicial  district,  "  a  motion  which  elsewhere  must 
be  made  in  court,  may  be  made  to  a  judge  out  of  court,  ex- 
cept for  a  new  trial  on  the  merits,"  an  order  of  arrest  may, 
in  that  district,  be  granted  in  one  of  the  classes  of  actions 
described  in  subdivision  4,  of  section  550  of  said  Code,  by  a 
judge  out  of  court." 

Order,  Contents  of. — The  order  must  be  subscribed  by  the 
plaintiff's  attorney,  and,  except  where  it  is  granted  by  the 
court,  by  the  judge.  It  may  be  directed  either  to  the  sheriff 
of  a  particular  county,  or  generally  to  the  sheriff  of  any 
county.  It  must  require  the  sheriff  forthwith  to  arrest  the 
defendant,  if  he  is  found  within  his  county  ;  to  hold  him  to 
bail  in  a  specified  sum,  and  to  return  the  order,  with  his 
proceedings  thereunder,  as  prescribed  by  law.  The  plaint- 
iff' s  attorney  may,  at  his  option,  by  an  indorsement  upon 
the  order,  or.  where  it  was  granted  by  the  court,  upon  the 
copy  thereof,  delivered  to  the  sheriff,  fix  a  time  within  which 
the  defendant  must  be  arrested.  In  that  case  he  cannot  be 
arrested  afterwards,  under  the  same  order." 

When  Security  not  Required. — Each  provision  of  the 
Code  of  Civil  Procedure,  requiring  a  party  to  give  security 
for  the  purpose  of  procuring  an  order  of  arrest,  an  injunc- 
,  tion  order,  or  a  warrant  of  attachment,  -or  as  a  condition  of 
obtaining  any  other  relief,  or  taking  any  proceeding,  or 
allowing  the  court  or  a  judge  to  require  such  securityNto  be 
given,  is  to  be  construed  as  excluding  an  action  brought 
by  the  people  of  the  State,  or  by  a  domestic  municipal  cor- 
poration.; or  by  a  public  officer  in  behalf  of  the  people,  or 
of  such  a  corporation  ;  except  where  the  security,  to  be 
given  in  such  an  action,  is  specially  regulated  by  the  pro- 
vision in  question." 

4.  Arrest,  how  Made. 
Order,  how  Served. — The  order  of  arrest,  or,  where  it 

1  Code  Civ.  Pro.,  §  560. 

^  Lachenmeyer  ».  Lachenmeyer,  26  Hun,  542. 

8  Code  Civ.  Pro.,  §  561. 

*  Code  Civ.  Pro.,  §  1990. 
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was  granted  by  tlie  court,  a  certified  copy  thereof,  sub- 
scribed by  the  plaintifiE's  attorney  ;  and,  in  either  case,  the 
papers  upon  which  the  order  was  granted,  with  the  under- 
taking, if  any,  must  be  delivered  to  the  sheriff,  who,  upon 
arresting  the  defendant,  must  deliver  to  him  a  copy  thereof. 
The  papers,  upon  which  the  order  was  granted,  with  the 
undertaking,  if  any,  must  be  filed  with  the  order  of  arrest, 
or  a  certified  copy  thereof,  at  the  time  prescribed  for  filing 
the  same  in  section  590  of  the  Code  of  Civil  Procedure.' 

The  sheriff  must  execute  the  order  by  arresting  the  de- 
fendant, if  he  is  found  within  his  county,  and  keeping  him 
in  custody  until  discharged  by  law." 

Arrest;  Jiow,  when,  and  where  made. — To  constitute  an 
arrest,  an  actual  manual  touching  of  the  body  is  not  re- 
quired, but  only  whatever  is  equivalent  amounting  to  a 
restraint  of  liberty  of  the  person.  That  the  party  is  within 
the  power  of  the  officer,  and  submits  to  the  arrest,  is  suffi- 
cient." But  the  mere  reading  a  warrant  to  the  defendant 
named  in  it,  and  directing  him  to  appear  before  the  magis- 
trate at  the  time  named,  is  not  an  arrest ;  and  a  defendant, 
who,  on  such  notice,  attends  and  confesses  judgment,  can- 
not complain  of  duress.'  An  officer,  duly  appointed  and 
qualified,  and  authorized  by  a  warrant  to  arrest,  gives  suffi- 
cient notice  of  his  authority  to  do  so  by  reading  the  war- 
rant of  arrest." 

The  officer,  having  the  order  of  arrest,  should  serve  it, 
and  make  the  arrest,  if  the  defendant  can  be  found  in  the 
county  in  which  process  is  issued,  within  a  reasonable  time 
after  the  order  or  warrant  is  delivered  to  the  officer.  But 
the  officer  has  th«  right  to  select  such  particular  time  of 
day  as  he  thinks  most  expedient  under  the  circumstances, 
and  is  authorized  to  make  use  of  so  much  force  as  is  rffeces- 
sary  to  accomplish  the  object." 

The  sheriff,  or  other  officer,  may  make  the  arrest  in  any 

'  Code  Civ.  Pro.,  §  562. 
^  Code  Civ.  Pro.,  §  5S3. 

3  Searls  «.Viets,  2Tliomp.  &  C,  334;  Gold  ads.  Bissell,  1  Wend.,  211;  Strout 
V.  Gooch,  8  Greenl.,  137. 
*  Baldwin  s.  Murphy,  82  111.,  485. 
'  State  V.  Green,  68  Mo.,  631. 
«  Adams  v.  Freeman,  9  Johns.,  117;  Wright  v.  Keith,  11  Shep.  (Ala.),  158. 
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part  of  the  county,  and  in  any  place,  house  or  building. 
But  a  dwelling-house  is  a  protection  from  arrest,  in  civil 
process,  to  the  occupant,  his  children,  and  domestic  ser- 
vants and  permanent  lodgers  and  boarders,  so  long  as  the 
outer  door  or  window  is  so  closed  that  the  officer  with  the 
process  must  forcibly  open  the  same  to  gain  admittance. 
If  the  outer  door  or  window  be  closed  by  so  little  as  a  com- 
mon latch,  the  officer  may  not  force  open  the  same  to  arrest 
one  of  them  on  civil  process  This  immunity  does  not, 
however,  extend  to  strangers  and  visitors  in  the  dwelling- 
house.' 

If  the  sherifiE  have  peaceably  entered  the  dwelling  through 
any  outer  opening,  he  may  then  break  open  any  inner  door, 
closet,  chest  or  other  inclosure,  and  arrest  any  person  within 
the  dwelling,  whose  arrest  his  process  commands  him  to 
make,  without  any  demand  being  made  for  admittance.  If, 
however,  the  officer  has  no  reasonable  ground  for  believing 
the  defendant  is  secreted  in  the  house  or  room  in  which  he 
desires  to  enter,  he  should  always  make  a  demand  for  ad- 
mittance." If  an  arrest  has  been  made,  and  the  person 
arrested  escapes  and  takes  refuge  in  his  dwelling-house,  the 
officer  may  break  into  the  house  in  pursuit  of  him,  without 
making  known  his  business,  demanding  admission  a'nd  re- 
ceiving refusal. '  After  demanding  admittance  and  receiv- 
ing a  refusal,  the  sheriff  may  break  open  the  outer  door  of 
any  building,  other  than  a  dwelling-house,  to  arrest  a  de- 
fendant. But  it  must  be  remembered  that,  to  prevent  an 
entrance  against  the  consent  of  the  occupant,  into  a  dwell- 
ing-house, to  arrest,  upon  civil  process,  any  person  other 
than  a  stranger  or  visitor  therein,  it  is  sufficient  if  the  outer 
door  be  closed.  Then,  merely  opening  it,  is  a  breaking 
within  the  meaning  of  the  law;  and  so  all  the  books  treat 
the  matter.  What  would  be  a  breaking  of  the  outer  door 
in  burglary,  is  equally  a  breaking  by  the  sheriff.  Lifting  a 
latch  is,  in  law,  just  as  much  a  breakiing  as  the  forcing  of 

'  Oystead  v.  Shed,  13  Mass.,  530;  Curtis  v.  Hubbard,  4  HiU,  437. 

'  Lee  V.  Gansell,  Cowp.  1;  Semayne's  Case,  6  Coke,  92;  BatcliS  v.  Burton,  3 
Bos.  &  Pul.,  228;  Haggarty  «.  Wilber,  16  Johns.,  287;  Hubbard  v.  Mace,  17 
id.,  137. 

'  Allen  V.  Martin,  10  Wend.,  300;  Oystead  v.  Shed,  13  Mass.,  520. 
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a  door  bolted  with  iron.'  Even  sliding  down  a  window  fast- 
ened with,  pulleys,  is  such  a  breaking  as  would  formerly 
cost  a  burglar  his  life,'  and  a  sheriff  entering  a  house  in 
that  way  to  execute  civil  process,  would  be  a  trespasser. 
But,  in  the  execution  of  criminal  process,  he  may  break 
open  the  doors  of  a  house,  in  the  night  as  well  as  in  the 
day  time,  after  demand  of  admittance,  and  refusal.'  After 
notifying  the  owner  of  a  dwelling-house  that  he  has  a  crimi- 
nal warrant,  against  a  person  therein,  and  demanding  and 
being  refused  admission,  the  sheriff  has  the  right  to  enter 
even  the  outer  door  of  the  house  by  force,  for  the  purpose 
of  serving  the  warrant,  and  he  cannot  be  treated  as  a  tres- 
passer, merely  because  he  has  faUed  to  notify  the  owner  of 
the  house  whom  the  person  sought  to  be  arrested  is,  no  in- 
quiry having  been  made  in  relation  thereto,  even  though 
the  person  sought  for  is  not,  in  fact,  there.* 

What  is  a  DwelUng-House  ? — A  dwelling-house,  by  the 
Penal  Code,  for  the  purposes  of  its  chapter  on  burglary,  is 
defined  to  be  any  building,  any  part  of  which  is  usually  oc- 
cupied by  a  person  lodging  therein  at  night.  °  And  if  a 
building  is  so  constructed  as  to  consist  of  two  or  more  parts, 
intended  to  be  occupied  by  different  tenants  usually  lodging 
therein  at  night,  each  part  is  deemed  the  separate  dwelling- 
house  of  a  tenant  occupying  the  same.  If  a  building  is  so 
constructed  as  to  consist  of  two  or  more  parts,  occupied  by 
different  tenants  separately  for  any  purpose,  each  part  or 
apartment  is  considered  a  separate  building."  The  mere 
casual  use  of  a  tenement  as  a  lodging,  or  the  using  it  only 
upon  some  particular  occasions,  will  not  be  such  a  usual 
occupation  hy  a  person  lodging  therein  at  night,  as  will 

1  Curtis  V.  Hubbard,  1  HUl,  337;  Same  v.  Same,  4  id.,  437;  Pffliton  v.  Brown, 
1  Keb.,  698;  Seymour  v.  Gresham,  Cro.  Eliz.,  908;  Biscop  ».  WUte,  id.,  759; 
RatclifEe«.  Burton,  3  Bos.  &  Pull.,  233;  Lee  v.  Gansel,  Cowp.,  15;  Haggerty 
V.  Wilbur,  16  Johns.,  288;  Buckenham®.  Francis,  11  Moore,  40;  Penal  Code, 
§499. 

2  Russ.  on  Crimes  (Amer.  ed.  of  1836),  5;  Penal  Code,  §  499. 

3  State  V.  Smith,  1  N.  H.,  346;  Bell  v.  Clapp,  10  Johns.,  263;  Commoawealth 
V.  Reynolds,  120  Mass.,  190;  State  v.  Shaw,  1  Root,  134;  Kelsey  v.  Wright, 
id.,  83. 

<  Commonwealth  v.  Reynolds,  120  Mass.,  190. 
5  Penal  Code,  §  502. 
«  Penal  Code,  §  503. 
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constitute  such  place  a  dwelling-liouse,  as  wliere  a  servant 
sleeps  in  a  barn  for  some  nights  for  the  purpose  of  watching 
thieves,  or  where  a  porter  lies  in  a  warehouse  to  watch  goods.' 
But  the  structure  does  not  lose  its  character  as  a  dwelling- 
house,  by  any  temporary  absence  of  its  inhabitants,  who 
have  left  it  with  the  intent  to  return.  A  man .  may  have 
two  dwelKng-houses,  one  of  them  used  only  occassionly 
during  the  year,  yet  the  occupants  of  the  latter  could  not 
be  arrested  on  civil  process,  while  the  outer  entrances  are 
closed.''  The  building  to  be  a  dwelling-house  must  be  sub- 
stantially permanent,  however ;  hence  a  tent  or  a  booth,  in 
a  fair  or  a  market,  is  not  a  dwelling-house,  but  a  loft  over  a 
coach-house  and  stable  is  such,  when  so  used ;  and  so  are 
chambers  in  college  and  the  inns  of  court." 

If  any  part  of  a  building,  to  every  part  of  which  there  is 
internal  communication,  is  an  abiding  place,  the  whole  is  a 
dwelling-house.*  ' 

Mr.  Bishop,  in  his  excellent  work  on  statutory  crimes, 
heretofore  cited,  after  reviewing  the  authorities  upon  the 
subject,  says  :  "  If  we  look  at  these  points  in  a  philosophi- 
cal way,  provided  anything  can  be  called  philosophical, 
which  concerns  a  mere  question  of  technical  law,  we  shall 
find  the  following  view  to  be  more  exact  than  can  be  given 
on  a  sole  statement  of  points  adjudged.  The  place  in  which 
a  man  and  his  family  live,  whether  large  or  smaU,  under  one 
roof  or  many  roofs,  is  his  dwelling-house.  If  under  one  of 
his  roofs  are  apartments  of  any  sort,  not  occupied  by  him, 
they  are  no  more  his  place  of  abode,  than  if  they  were  under 
a  separate  roof.  But  suppose  there  is  an  internal  commui- 
cation  from  the  rooms  he  uses  to  such  apartments,  then,  if 
those  apartments  are  not  the  dwelling-place  of  the  other 
person  who  occupies  them,  they  are  his  dwelling-place  in  a 
certain  sense.  Because  the  internal  communication  creates 
the  exact  hazard  which  would  be  created  by  a  vacant  room 
opening  into  the  public  way,  on  the  one  side,  and  into  his 
room  on  the  other  side.  If  the  apartments  are.  used  for 
a  dwelling  by  the  person  occupying  them,  then,  as  they  are 

'  Bishop  on  Statutory  Crimes,  §  379. 

'Id. 

3  Id.,  §380. 

*Id. 
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such  persons  dwelling-house,  they  cahnot  be  that  of  his 
neighbor.'"  Again  he  pays:  "The  conclusion  is  a  broad 
one,  that  the  abode  extends  only  to  buildings  and  rooms 
used  either  directly  or  indirectly  for  the  purposes  of  habi- 
tation ;  with  this  single  exception,  that,  where  the  walls  of 
the  dwelling  inclose  other  premises,  connected  with  the 
rooms  lived  in,  by  an  internal  communication,  these  other 
premises,  while  not  the  abode  of  another  person,  even  though 
occupied  by  another,  are  parts  of  the  dwelling-house  with 
which  they  so  connect."  " 

5.  Prisoner,  How  Kept. 

To  be  Kept  Safely. — A  person  arrested,  by  virtue  of  an 
order  of  arrest,  in  an  action  or  special  proceeding  brought 
in  a  court  of  record ;  or  of  an  execution  issued  upon  a  judg- 
ment rendered  in  a  court  of  record  ;  or  surrendered  in  ex- 
oneration of  his  bail ;  must  be  safely  kept  in  custody,  in 
the  manner  prescribed  by  law,  and,  except  as  otherwise 
prescribed  by  sections  111  and  112  of  the  Code  of  Civil  Pro- 
cedure, at  his  own  expense,  until  he  satisfies  the  judgment 
rendered  against  him,  or  is  discharged  according  to  law. ' 

When  at  Expense  of  Plaintiff. — In  the  county  of  Kings, 
when  the  sheriflE  has  actually  confined  in  jail  a  prisoner  so 
arrested  or  surrendered,  he  must  serve  upon  the  plaintiff' s 
attorney,  as  prescribed  by  law  for  the  service  of  a  paper 
upon  an  attorney  in  an  action,  a  vmtten  notice,  stating  that 
he  has  so  confined  the  prisoner,  and  that  the  plaintiff  is  re- 
quired to  make  the  payments  specified  in  this  section,  in 
default  whereof  the  prisoner  will  be  discharged.  Within 
three  days  after  service  of  the  notice,  or  six  days,  if  the 
service  is  by  mail,  the  plaintiff  must  pay  to  the  sheriff  the 
sum  of  twenty^five  dollars,  for  the  support  of  the  prisoner 
for  the  first  twenty-days,  after  his  actual  confinement  in 
jail,  unless  in  the  meantime  he  is  discharged  or  admitted  to 
the  jail  liberties.  At  or  before  the  expiration  of  each  sub- 
sequent period  of  twenty  days,  during  which  the  prisoner 
has  been  so  confined,  the  plaintiff  must  pay  a  like  sum  to 

1  Bishop  on  Statutory  Crimes,  §  383. 

2  Id.,  §  383;  Williams  v.  Spencer,  5  Johns.,  353;  Fitch  «.  Loveland,  Kirhy, 
386. 

3  Code  Civ.  Pro.,  §  110. 
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the  sheriff,  for  tlie  prisoner's  support  during  the  ensuing 
twenty  days.  If  a  payment  required  by  this  section  is  not 
made,  the  prisoner  must  be  discharged.  The  sherifif  must 
apply  all  the  money  so  paid  to  the  support  of  the  prisoner, 
unless  he  is  admitted  to  the  jail  liberties  or  discharged  ;  in 
which  case  he  must  refund  to  the  plaintiff's  attorney  a 
ratable  portion  of  the  last  payment,  according  to  the  period 
of  time,  during  which  the  prisoner  was  so  confined.' 

When  at  Exrpense  of  County.— In  any  county,  except 

Kings,  if  a  prisoner,  actually  confined  in  jail,  niakes  oath 

■  before  the  sheriff,  jailer,  or  deputy- jailer,  that  he  is  unable 

to  support  himself  during  his  imprisonment,  his  support  is 

a  county  charge." 

Sheriff  not  to  Charge  for  DrinJc,  etc.— A.  sheriff  or  other 
officer  shall  not  charge  a  person,  whom  he  has  arrested, 
with  any  sum  of  money,  or  demand,  or  receive  from  him 
money,  or  any  valuable  thing,  for  any  drink,  victuals  or 
other  thing,  furnished  or  provided  for  the  ofiicer,  or  for  the 
prisoner,  at  any  tavern,  ale-house,  or  public  victualing  or 
drinking-house. " 

Not  to  Demand  Oratuity — A  sheriff  or  other  officer  shall 
not  demand  or  receive  from  a  person,  arrested  by  him,  while 
in  his  custody,  a  gratuity  or  reward,  upon  any  pretense,  for 
keeping  the  prisoner  out  bt  jail ;  for  going  with  him  or 
waiting  for  him  to  find  bail,  or  to  agree  with  his  adversary ; 
or  for  any  other  purpose.*  ^ 

How  Kept  in  House  Other  Than  Jail. — If  a  person  ar- 
rested is  kept  in  a  house,  other  than  a  jaU  of  the  county,  the' 
officer  arresting  him,  or  the  person  in  whose  custody  he  is, 
shall  not  demand  or  receive  from  him  any  greater  sum,  for 
lodging,  drink,  victuals  or  any  other  thing,  than  has  been 
heretofore  prescribed  by  the  court  of  sessions  of  the  county ; 
or,  if  no  rate  has  been  prescribed  by  the  court  of  sessions, 
than  is  allowed  by  a  justice  of  the  peace  of  the  same  town 
or  city,  upon  proof  that  the  lodging  or  other  thing  was 
actually  furnished,  at  the  request  of  the  prisoner.  And  such 
an  officer  or  person  shall  not,  in  any  case  or  upon  any  pre- 
text, demand  or  receive  compensation  for  strong,  spirituous 

'  Code  Civ.  Pro.,  §  111.  »  Code  Civ.  Pro.,  §  113. 

2  Code  Civ.  Pro.,  §  113.  ••  Code  Civ.  Pro.,  §  115. 
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or  fermented  liquor,  or  wine,  sold  or  delivered  to  the 
prisoner.' 

What  Prisoner  may  Send  for. — ^A  prisoner  so  kept  in  a 
house,  may  send  for  and  have  beer,  ale,  cider,  tea,  cofiEee, 
mUk  and  necessary  food,  and  such  bedding,  linen  and  other 
necessary  things,  as  he  thinks  fit,  from  whom  he  pleases, 
without  detention  of  the  same,  or  any  part  thereof  by,  or 
paying  for  the  same,  or  any  part  thereof  to,  the  officer  arrest- 
ing him,  or  the  person  in  whose  custody  he  is." 

Nothing  for  Rent  of  Jail,  etc. — A  sheriff,  jailor  or  other 
officer,  shall  not  demand  or  receive  money,  or  any.  valuable 
thing,  for  chamber  rent  in  a  jail ;  or  any  fee,  compensation 
or  reward,  for  the  commitment,  detaining  in  custody,  re- 
lease or  discharge  of  a  prisoner,  other  than  the  fees  expressly 
allowed  therefor  by  law.' 

Exemption  From  Arrest  of  Officer  and  Prisoner.  -^ 
A  sheriff  or  other  officer,  who  has  lawfully  arrested  a 
prisoner,  may  convey  his  prisoner  through  one  or  more 
other  counties',  in  the  ordinary  route  of  travel,  from  the 
place  where  the  prisoner  was  arrested,  to  the~place  where 
he  is  to  be  delivered  or  confined.* 

And  a  prisoner  so  conveyed,  or  the  officer  having  him  in 
custody,  is  not  liable  to  arrest  in  any  civil  action  or  special 
proceeding,  whUe  passing  through  another  county.' 

6.  Order  for -Arrest,  How  Vacated. 
Except  where  an  order  of  arrest  can  be  granted  only 
by  the  court,  the  defendant,  may,  at  any  time  before 
final  judgment ;  or,  if  he  was  arrested  within  twenty 
days  before  final  judgment,  at  any  time  within  twenty 
days  after  the  arrest,  apply  to  vacate  the  order  of 
arrest ;  or  to  reduce  the  amount  of  bail ;  or  to  in- 
crease the  security  given  by  the  plaintiflE ;  or  for  one  or 
more  of  those  forms  of  relief,  together,  or  in  the  alternative. 
In  a  case  where  the  order  of  arrest  can  be  granted  only  by 
the  court,  a  like  application  may  be  made,  at  any  time 
within  twenty  days  after  the  arrest ;  and  an  application  to 

>  Code  Civ.  Pro.,  1 115.  ■*  Code  Civ.  Pro.,  §  118. 

2  Code  Civ.  Pro.,  §  116.  '  Code  Civ.  Pro.,  §  119. 

3  Code  Civ.  Pro.,  §  117. 
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increase  the  security  given  by  the  plaintiff,  may  be  ■.  made 
at  any  time  before  final  judgment."  Such  application  may 
be  founded  only  upon  the  papers  upon  which  the  order  was 
granted  ;  in  which  case  it  must  be  made  to  the  court,  or,  if 
the  order  was  granted  by  a  judge  out  of  court,  to  the  same 
judge,  in  court  or  out  of  court,  and  with  or  without  notice, 
as  he  deems  proper ;  and  the  application  must  be  heard 
upon  those  papers  only.  Or  it  may  be  founded  upon  proof, 
by  afiidavit,  on  the  part  of  the  defendant :  in  which  case  it 
must  be  made  to  the  court,  or,  if  the  order  was  granted  by 
a  judge  out  of  court,  to  any  judge  of  the  court,  upon  notice; 
and  it  may  be  opposed  by  new  proof,  by  aflBldavit,  on  the 
part  of  the  plaintiff,  tending  to  sustain  any  ground  of  arrest 
recited  in  the  order,  and  no  other,  unless  the  defendant  re- 
lies upon  a  discharge  in  bankruptcy,  or  upon  a  discharge  or 
exoneration,  granted  in  insolvent  proceedings ;  in  which  case 
the  plaintiff  may  show  any  matter  in  avoidance  thereof,  which 
he  might  show  upon  the  trial." 

Prisoner,  How  Discharged.  —Except  in  a  case  where  an 
order  of  arrest  can  be  granted  only  by  the  court,  if  the  de- 
fendant is  in  actual  custody,  by  virtue  of  an  order  of  arrest 
in  the  action,  or  upon  a  surrender  in  exoneration  of  his  bail, 
and  the  plaintiff  neglects  to  enter  judgment  in  the  action, 
within  one  month  after  it  is  in  his  power  to  do  so  ;  or  neg- 
lects to  issue  execution  agaiast  the  person  of  the  defendant, 
within  three  months  after  the  entry  of  judgment ;  or  if  .the 
surrender  was  made  after  the  judgement,  within  three 
months  after  the  baU  are  exonerated  thereupon,  the  defend- 
ant must,  upon  his  application,  made  upon  notice  to  the 
plaintiff,  be  discharged  from  custody  by  the  court  in  which 
the  action  was  commenced,  or  by  a 'judge  thereof,  within 
the  county  where  the  defendant  is  in  custody  ;  unless 
reasonable  cause  is  shown  why  the  application  should  not 
be  granted.  A  defendant  thus  discharged  shaU  not  be  ar- 
rested upon  an  execution  issued  upon  a  judgment  in  the 
action." 

'  Code  Civ.  Pro.,  §  567. 
«  Code  Civ.  Pro.,  §  568. 
'  Code  Civ.  Pro.,  §  572,  as  amended  in  1882. 
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7.  Bail. 

When  Bail  may  be  Given. — The  defendant,  at  any  time 
before  he  is  in  contempt,  where  the  order  can  be  granted 
only  by  the  court,  or,  in  any  other  case,  at  any  time  before 
execution  against  his  person,  must  be  discharged  from  ar- 
rest, either  upon  giving  baU,  or  upon  depositing  the  sum 
specified  in  the  order  of  arrest.  The  defendant  may  give 
bail,  or  make  the  deposit,  immediately  upon  his  arrest,  at 
any  hour  of  the  day  or  night ;  and  he  must  have  reasona- 
ble opportunity  to  seek  for  and  to  procure  bail,  before  be- 
ing committed  to  jail.' 

The  prisoner  must  be  freed  from  the  arrest  upon  tender- 
ing to  the  sheriflE,  or  other  officer,  arresting  him,  a  bond, 
with  sufficient  sureties.  If  the  sheriff  refuse  to  accept  such 
bond,  or  acts  oppressively,  he  is  liable  to  an  action.  The 
action  should  be  brought,  not  against  the  officer  who  re- 
fuses to  accept  it,  but  against  the  sheriff.'  Where  the  de- 
fendant is  actually  confined  in  the  jail,  by  virtue  of  an 
order  of  arrest,  and  final  or  interlocutory  judgment  has 
been  rendered  against  him  in  the  action,  but  an  execution 
against  his  person  has  not  been  issued,  he  may  elect  either 
to  give  a  bond  for  the  liberties  of  the  jail,  or  to  give  bail  or 
make  a  deposit." 

If  a  defendant,  who  has  been  arrested,  is  prejudiced  by 
the  delay  of  the  plaintiffs  in  entering  judgment,  he  may 
compel  them  to  charge  him  in  execution,  but  if  he  fails  to 
move  for  that  purpose,  he  cannot  charge  them  with  laches.' 

Bail,  how  Oiven. — The  defendant  may  give  bail,  by  de- 
livering to  the  sheriff  a  written  undertaking,  in  the  sum 
specified  in  the  order  of  arrest,  executed  by  two  or  more 
sufficient  bail,  stating  their  places  of  residence  and  occupa- 
tions, to  the  following  effect : 

1.  If  the  order  of  arrest  could  be  granted  only  by  the 
court,  that  the  defendant  will  obey  the  direction  of  the 
court,  or  an  appellate  court,  contained  in  an  order  or  a 

'  Code'  iv.  Pro.,  §573. 

2  Richards  «.  Porter,  7  Johns.,  137;  Posterne  v.  Hanson,  3  Saund.,  59, 61,  e  5; 
Smith  «.  Hall,  2  Mod.  R,  33;  Arteaga  v.  Flack,  Ct.  App.,  1883,  reported  35 
Alb.  L.  J.,  413. 

3  Code  Civ.  Pro.,  574. 

«  Carter  v.  Looniis,  3  Abb.  (N.  S.),  895. 


240  Of  Sheriffs. 

judgment,  requiring  him  to  perform  the  act  specified  in  the 
order ;  or,  in  default  of  his  so  doing,  that  he  will,  at  all 
times,  render  himself  amenable  to  proceedings  to  punish 
him  for  the  omission. 

2.  If  the  action  is  to  recover  a  chattel,  that  the  defend- 
ant will  deliver  it  to  the  plaintiff,  if  delivery  thereof  is  ad- 
judged in  the  action,  and  wiU  pay  any  sum  recovered^ 
against  him  in  the  action. 

3.  In  any  other  case,  that  the  defendant  wiU,  at  all  times, 
render  himself  amenable  to  any  mandate,  which  may  be 
issued  to  enforce  a  final  judgment  against  him  in  the  action.' 

A  party,  at  whose  suit  an  arrest  is  made,  may  take  any 
security  he  pleases  on  discharging  his  debtor  from  arrest, 
but  an  officer  can  take  only  that  prescribed  by  statute."  If 
an  unauthorized  security  is  designedly  taken  by  the  officer, 
it  is  vpid,  as  having  been  taken  colore  officii,  although  the 
officer  may  not  have  designed  to  violate  the  law." 

Msamination  of  Persons  Offered  as  Bail. — It  is  not  neces- 
sary that  the  undertaking  should  be  approved,  or  accompa- 
nied with  an  affidavit  of  justification  of  the  bail.  But  the  offi- 
cer taking  the  acknowledgment  of  the  undertaking  must,  if 
the  sheriff  so  requires,  examine,  under  oath,  to  a  reasona- 
ble extent,  the  persons  offering  to  become  bail,  concerning 
their  property  and  their  circumstances.  The  examination 
must  be  reduced  to  writing,  subscribed  by  the  bail,  and 
annexed  to  the  undertaking.* 

Filing,  etc.,  of  Papers ;  Plaintiff's  Acceptance  or  Re- 
jection of  Bail. — Within  three  days  after  bail  is  given,  the 
sheriff  must  deliver  to  the  plaintiff's  attorney  copies,  certi- 
fied by  him,  of  the  order  of  arrest,  return  and  undertaking. 
The  plaintiff's  attorney,  within  ten  days  thereafter,  must 
serve  upon  the  sheriff  a  notice  that  he  does  not  accept  the 
bail,  otherwise  he  is  deemed  to  have  accepted  them,  and 
the  sheriff  is  exonerated  from  liability. ' 

1  Code  Civ.  Pro.,  §  575;  McKenzie  «.  Smith,  48  N.  Y.  (a.Sick.),  143;  Clapp 
v.  Schutt,  44  id.  (5  Hand),  104. 

'  Decker  v.  Judson,  16  N.  Y.  (2  Smith),  439,  443;  Winter  v.  Kinney,  1  id.  (1 
Comst.),  365. 

'  Cook  et  al.  «.  Freudenthal,  80  N.  Y.,  202. 

*  Code  Civ.  Pro.,  §  576,  as  amended  by  Laws  of  1879,  chap.  542. 

5  Code  Civ.  Pro.,  §  577,  as  amended  by  Laws  of  1879,  chap.  542. 
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Notice  of  Justification,  efc.— Within  ten  days  after  tlie 
receipt  of  the  notice,  the  sheriff  or  the  defendant  may 
serve  upon  the  plaintiff's  attorney,  notice  of  the  justifica- 
tion of  the  same  or  other  bail,  specifying  the  place  of  resi- 
dence and  occupation  of  each  of  the  latter,  before  a  judge 
of  the  court,  or  a  county  judge,  at  a  specified  time  and 
place  ;  the  time  to  be  not  less  than  five  nor  more  than  ten 
_  days  thereafter,  and  the  place  to  be  within  the  county  where 
one  of  the  bail  resides,  or  where  the  defendant  was  arrested. 
If  other  baU  are  given,  a  new  undertaking  must  be  exe- 
cuted, as  prescribed  in  section  575  of  the  Code  of  Civil  Pro- 
cedure.' 

Qualifications  of  Bail. — The  qualifications  of  bail  are  as 
follows : 

1.  Each  of  them  must  be  a  resident  of,  and  a  householder 
or  freeholder  within  the  State. 

2.  Each  of  them  must  be  worth  the  sum  specified  in  the 
order  of  arrest,  exclusive  of  property  exempt  from  execu- 
tion ;  but  the  judge,  on  justification,  may  aUow  more  than 
two  bail  to  justify,  severally,  in  sums  less  than  that  speci- 
fied in  the  order,  if  the  whole  justification  is  equivalent  to 
that  of  two  sufficient  bail." 

Justification  of  Bail. — For  the  purpose  of  justification, 
each  of  the  bail  must  attend  before  the  judge,  at  the  time 
and  place  mentioned  in  the  notice,  and  be  examined  on  oath, 
on  the  part  of  the  plaintiff,  touching  his  sufficiency,  in  such 
manner  as  the  judge  in  his  discretion  thinks  proper.  The 
judge  may,  in  his  discretion,  adjourn  the  examination  from 
day  to  day,  until  it  is  completed ;  but  such  an  adjournment 
must  always  be  to  the  next  judicial  day,  unless  by  consent 
of  parties.  If  required  by  the  plaintiff's  attorney,  the  ex- 
amination must  be  reduced  to  writing,  and  subscribed  by 
thebaU.' 

Allowance  of  Bail. — If  the  judge  finds  the  baU  sufficient, 
he  must  annex  the  examination  to  the  undertaking,  indorse 
his  allowance  thereon,  and  cause  them  to  be  filed  with  the 
clerk.    The  sheriff  is  thereupon  exonerated  from  liability.* 

Deposit  With  Sheriff. — The  defendant  may,  instead  of 

'  Code  Civ.  Pro.,  §  578.  =  Code  Civ.  Pro.,  §  580. 

»  Code  av.  Pro.,  §  579.  *  Code  Civ.  Pro.,  §  581. 
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giving  bail,  deposit  with  the  sheriff  the  sum  specified  In  the 
order.  The  sheriff  must  thereupon  give  the  defendant  a 
certificate  of  the  deposit,  and  discharge  him  from  custody.' 

Payment  of,  Into  Court.— The  sheriff  must,  within  four 
days  after  the  deposit, 'pay  it  into  court.  He  must  take, 
from  the  officer  receiving  it,  two  certificates  of  the  payment, 
one  of  which  he  must  deliver  to  the  plaintiff,  and  the  other 
to  the  defendant.  For  a  default  in  making  the  payment,  • 
the  official  bond  of  the  sheriff  may  be'  prosecuted,  as  in  any 
other  case  of  delinquency.  ° 

Substituting  Bail  for  Deposit. — If  money  is  deposited, 
bail  may  be  given,  and  may  justify  upon  notice,  at  any  time 
before  the  expiration  of  the  right  to  be  discharged  on  bail. 
Thereupon  the  judge,  before  whom  the  justification  is  had, 
must  direct,  in  the  order  of  allowance,  that  the  money  de- 
posited be  refunded  to  the  defendant,  or  his  representative, 
and  it  must  be  refunded  accordingly." 

Deposit,  Sow  Disposed  of. — If  money  deposited  is  not 
refunded,  it  is,  in  a  case  where  the  order  of  arrest  could  be 
granted  only  by  the  court,  subject  to  the  direction  of  the 
court,  as  justice  requires,  before  and  after  the  judgment. 
In  any  other  case,  if  it  remains  on  deposit,  when  final  judg- 
ment is  rendered  for  the  plaintiff,  it  must  be  applied,  under 
the  direction  of  the  court,  in  satisfaction  of  the  judgment ; 
and  the  surplus,  if  any,  must  be  refunded  to  the  defendant, 
or  his  representative.  If  the  final  judgment  is  for  the  de- 
fendant, or  the  action,  abates,  or  is  discontinued,  the  sum 
deposited,  and  remaining  unapplied,  must  be  refunded  to 
the  defendant  or  his  representative. ' 

When  Deposit  Paid  to  Third  Person. — At  any  time  be- 
fore the  deposit  is  paid  into  court,  the  defendant  may  de- 
liver to  the  sheriff  a  written  direction,  to  pay  it  to  a  third 
person,  therein  specified,  in  the  event  that  the  defendant 
becomes  entitled  to  a  return  thereof  ;  but  without  express- 
ing any  other  contingency.  The  direction  must  be  acknowl- 
edged or  proved,  and  certified  in  like  manner  as  a  deed  to 
to  be  recorded  ;  and  the  sheriff  must  deliver  it  to  the  officer 
who  receives  the  deposit,  who  must  note  the  substance 

'  Code  Civ.  Pro.,  §  583.  s  Code  Civ.  Pro.,  §  684. 

s  Code  Civ.  Pro.,  §  583.  ■•  Code  Civ.  Pro.,  §  585. 
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thereof,  with  the  entries  of  the  deposit,  in  his  books,  and 
cipon  the  two  certificates  of  payment  into  court.  The  money 
ithus  deposited  is  deemed  the  property  of  the  third  person, 
subject  to  the  plaintiff's  interest  therein,  and  subject  to  the 
rights  of  a  creditor  of  the  defendant,  where  the  direction 
was  given  for  the  purpose  of  hindering,  delaying  or  defraud- 
ing creditors.  The  money,  or  the  residue  thereof,  must  be 
paid  to  the  third  person,  where,  by  the  provisions  of  the 
last  two  sections  cited,  it  is  required  to  be  refunded  to 
the  defendant,  or  his  representative.' 

When  Sheriff  Liable  as  Bail. — If,  after  the  defendant  is 
arrested,  he  escape  or  is  rescued,  or  the  bail,  if  any,  given 
by  him,  do  not  justifiy  when  they  are  not  accepted,  or  if  the 
sheriff  fails  to  pay  the  deposit  into  court,  as  required  by 
section  583  of  the  Code  of  Civil  Procedure,  the  sheriff  is 
liable  as  bail.  But  the  sheriff  may,  except  in  an  action  to 
recover  a  chattel,  discharge  himself  from  liability,  by  the 
;giving  and  justification  of  bail,  as  f  oUows : 

1.  If  the  case  is  one  where  the  order  could  be  granted  only 
by  the  court,  at  any  time  before  the  court  directs  the  per- 
:formance  of  the  act  specified  in  the  order. 

2.  In  any  other  ca;se,  at  any  time  before  an  execution  iff 
issued  against  the  person  of  the  defendant,  upon  a  judgment 
in  the  action.' 

Proceedings  on  Judgment  Against  Sheriff. — If  judgment 
is  recovered,  against  the  sheriff,  upon  his  liability  as  bail, 
and  an  execution  thereon  is  returned  wholly  or  partly  un- 
ssatisfied,  the  official  bond  o  the  sheriff  may  be  prosecuted, 
as  in  any  other  case  of  delinquency.  ° 

Bail  Liable  to  Sheriff. — The  bail  taken  upon  the  arrest, 
unless  they  justify,  or  other  bail  are  given  and  justify,  are 
liable  to  the  sheriff  for  all  damages,  which  he  sustains  by 
reason  of  the  omission.'  But  the  bail  are  not  liable  to  the 
sheriff  on  their  undertaking.  They  are  liable  because  they 
gave  the  undertaking  and  have  failed  to  justify,  and  have 
thus  damnified  the  shferiff.' 

Papers  to  be  Filed. — Within  ten  days  after  the  defend- 
ant is  arrested,  if  he  does  not  give  bail,  or,  if  he  gives  bail, 

1  Code  Civ.  Pro.,  §  586.  *  Code  Civ.  Pro.,  §  589. 

2  Code  Civ.  Pro.,  §  587.  *  Clapp  v.  Schutt,  44  N.  Y.,  104. 

3  Code  Civ.  Pro.,  §588. 
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within  ten  days  after  the  jnstification  of  the  bail,  the  sheriff 
mnst  file  with  the  clerk  the  order  of  arrest,  or,  where  it  was 
granted  by  the  court,  the  certified  copy  thereof  delivered 
to  him,  with  his  return  thereupon  indorsed,  the  papers 
upon  which  the  order  of  arrest  was  granted,  and  the  under- 
taking given  on  the  part  of  the  plaintiff.  Where  an  order 
of  arrest,  directing  the  arrest  of  two  or  more  defendants, 
has  been  executed  as  to  one  or  more,  but  not  as  to  all  of 
them,  the  sheriff  may  file  a  copy  of  the  order  of  arrest,  in- 
stead of  the  original." 

Charging  and  Discharging  Bail;  when  Defendant  may 
he  surrendered. — Except  in  an  action  to  recover  a  chattel, 
the  bail  may  surrender  the  defendant  in  their  own  exon- 
eration, or  the  defendant  may  surrender  himself  in  exonera- 
tion of  the  bail,  before  the  expiration  of  the  time  to  answer, 
in  an  action  against  them.  The  surrender  must  be  made  to 
the  sheriff  of  the  county,  where  the  defendant  was  arrested.' 

Surrender,  how  Made,  and  Exoneration  Thereupon. — 
Where  the  bail  surrender  the  defendant,  the  surrender  must 
be  made  in  the  following  manner  : 

1.  They  must  take  the  defendant  to  the  sheriff,  and 
require  him,  in  writing,  to  take  the  defendant  into  his 
custody. 

2.  A  certified  copy  of  the  undertaking  of  the  bail  must 
be  delivered  to  the  sheriff,  who  must  detain  the  defendant 
in  his  custody  thereupon,  as  upon  the  original  mandate,  and 
must,  by  a  certificate  in  writing,  acknowledge  the  surrender. 
Upon  the  application  of  the  bail,  made  upon  notice  to  the 
plaintiff's  attorney,  and  upon  production  of  the  sheriff's 
certificate  and  a  copy  of  the  undertaking,  a  judge  of  the 
court,  or  the  county  judge  of  the  county  where  the  action 
is  triable,  may  make  an  order,  directing  that  the  bail  be 
exonerated.  On  filing  the  order  and  the  papers  used  on 
the  application  therefor,  the  bail  are  exonerated  accord- 
ingly-° 

Bail  may  Arrest  Defendant.- — For  the  purpose  of  sur- 
rendering the  defendant,  the  bail,  at  •any[  place  or  at  any 

'  Code  Civ.  Pro.,  §  590,  as  amended  by  Laws  of  1879,  chap.  542. 
«  Code  Civ.  Pro.,  §  591. 
8  Code  Civ.  Pro.,  §  693. 
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time  before  they  are  finally  charged,  may  themselves  arrest 
him,  or,  by  a  written  authority,  indorsed  on  a  certified  copy 
of  the  undertaking,  may  empower  another  person  to  do  so, 
and  one  or  more  of  the  bail  may  thus  arrest  and  surrender 
the  defendant,  although  the  others  do  not  join  with  him  or 
them  for  that  purpose.' 

Voluntary  Surrender — Where  the  defendant  surrenders 
himself  in  exoneration  of  his  bail,  he  must  present  himself 
to  the  sheriff,  and  require  the  sheriff,  in  writing,  to  take 
him  into  custody,  in  exoneration  of  his  bail.  The  sheriff 
must  detain  him  accordingly,  as  prescribed  in  subdivision 
second  of  section  592  of  the  Code  of  Civil  Procedure  ;  and 
if  requested  by  the  bail,  at  any  time  after  the  surrender, 
the  sheriff  must,  by  a  certificate  in  writing,  acknowledge 
the  surrender.  An  order  for  the  exoneration  of  the  bail 
may  be  procured,  as  prescribed  in  section  692  of  said  Code." 

RigTits  of  Sheriff  when  Liable  as  Bail. — Where  the  sheriff 
is  liable  as  bail,  he  has  all  the  rights  and  privileges,  and  is 
subject  to  aU  the  duties  and  liabilities  of  bail ;  and  bail, 
given  by  him,  in  order  to  discharge  himself  from  liability, 
must  be  regarded  as  the  bail  of  the  defendant  in  the  ac- 
tion. But  this  does  not  apply  to  an  action  to  recover  a 
chattel,  or  to  a  case  where  a  defense  arises  to  an  action 
against  the  bail,  in  consequence  of  an  act  or  omission  of  the 
sheriff.' 

In  case  of  failure  to  comply  with  the  undertaking,  the 
bail  maybe  proceeded  against  by  action,  and  not  otherwise.' 

W?iat  Necessary  Before  Action  Against  Bail. — An  action 
may  be  brought,  as  prescribed  in  the  last  section  cited,  in  a 
case  where  the  order  of  arrest  could  be  granted  only  by  the 
court,  at  any  time  after  the  bail  have  failed  to  comply  with 
their  undertaking.  Where  the  undertaking  was  given  in 
an  action  to  recover  a  chattel,  an  action  may  be  brought 
ttereupon,  at  any  time  after  the  return,  whoUy  or  partly 
unsatisfied,  of  an  execution  for  the  delivery  of  the  posses- 
sion of  the  chattel,  with  respect  to  which  the  order  of  arrest 
was  granted.  •  In  any  other  case  an  action  cannot  be  brought, 

'  Code  Civ.  Pro.,  §  593.  »  Code  Civ.  Pro.,  §  595. 

»  Code  Civ.  Pro.,  §  594.  ■>  Code  Civ.  Pro.,  §  596. 
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as  prescribed  in  said    section,  until  tlie  following  requi- 
sites have  been  complied  with  : 

1.  An  execution,  against  the  property  of  the  defendant^ 
must  have  been  issued  to  the  sheriff  of  the  county  in  which 
he  was  arrested,  and  returned  by  that  sheriff,  wholly  or 
partly  unsatisfied. 

2.  An  execution,  against  the  person  of  the  defendant, 
must  have  been  issued  to  the  same  sheriff,  and  by  him  re- 
turned, not  less  than  fifteen  days  after  its  receipt,  to  the 
effect  that  the  defendant  could  not  be  found  within^  his 
county.' 

Duty  of-  Sheriff. — The  sheriff  must  diligently  endeavor  to 
serve  an  execution  issued  and  delivered  to  him,  as  prescribed 
in  the  last  section  cited,  notwithstanding  any  direction  he 
may  receive  from  the  plaintiff  or  his  attorney." 

Defenses  of  Bail. — In  an  action  against  bail,  it  is  a  de- 
fense, that  an  execution,  against  the  property,  or  against 
the  person  of  the  defendant  in  the  original  action,  was  not 
issued  as  prescribed  in  the  said  section  ;  or  that  it  was 
not  issued  in  sufficient  time  to  enable  the  sheriff  to  serve 
it ;  or  that  a  direction  was  given,  or  other  fraudulent  or 
collusive  means  were  used  by  the  plaintiff  or  his  attorney, 
to  prevent  the  service  thereof." 

Relief  of  Bail. — If  the  defendant  in  the  original  action, 
after  his  discharge  upon  baU,  is  imprisoned,  either  within 
or  without  the  State,  upon  a  criminal  charge,  or  a  convic-, 
tion  of  a  criminal  offense,  the  court,  in  which  the  action 
against  the  bail  is  pending,  may,  before  the  expiration  of 
the  time  to  answer,  and  upon  notice  to  the  adverse  party, 
make  such  an  order  for  the  relief  of  the  bail  as  justice  re- 
requires.' 

Bail.,  How  Exonerated. — Except  in  an  action  to  recover  a 
chattel,  the  bail  must  be  exonerated  where  either  of  the 
following  events  occurs,  before  the  expiration  of  the  time  to 
answer  in  an  action  against  them : 

1.  The  death  of  the  original  defendant. 

2.  His  legal  discharge  from  the  obligation  to  render  him- 

■  Code  Civ.  Pro.,  §  597.  '  «  Code  Civ.  Pro.,  §  599. 

«  Code  Civ.  Pro.,  §  598.  *  Code  Civ.  Pro.,  §  600. 
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self  amenable  to  the  process,  direction  or  proceedings,  with, 
respect  to  which  the  undertaking  of  the  bail  was  made. 

3.  His  surrender  to  the  sheriff  of  the  county  where  he  was 
arrested. 

Where  either  event  occurs,  after  the  commencement  of  the 
action  against  the  bail,  the  court  may,  in  its  discretion,  im- 
pose the  payment  of  the  plaintiff's  costs  and  expenses,  in- 
curred after  the  return  of  the  execution  against  the  person, 
as  a  condition  of  allowing  the  exoneration.  And  the  court 
may,  by  an  order,  made  upon  notice  to  the  adverse  party, 
grant  such  further  time  as  it  deems  just,  after  answer,  for 
the  surrender  of  the  original  defendant.  In  that  case,  his 
surrender,  within  the  time  so  granted,  has  the  same  effect 
as  if  it  had  been  made  before  answer." 

The  provisions  of  the  Code  of  Civil  Procedure  relating  to 
the  rights  and  duties  of  the  sheriff  as  to  arrest  and  bail,  are 
so  explicit  that  comment  is  unnecessary.  As  to  his  liabili- 
ties as  bail,  more  will  be  said  ia  a  subsequent  chapter. 


SECTION  III. 

attachment  of  peopeett. 

1.  Warrant  of,  when  Granted. 
In  what  Actions  Ch- anted. — A  warrant  of  attachment 
against  the  property  of  one  or  more  defendants  in  an- ac- 
tion, may  be  granted  upon  the  application  of  the  plaintiff, 
as  specified  in  section  636  of  the  Code,  where  the  action  is 
to  recover  a  sum  of  money  only,  as  damages,  for  one  or 
more  of  the  following  causes : 

1.  Breach  of  contract,  express  or  implied,  other  than  a 
contract  to  marry. 

2.  Wrongful  conversion  of  personal  property. 

3.  Loss  of,  or  damage  or  injury  to,  personal  property,  in 
consequence  of  negligence,  fraud,  or  other  misconduct." 

What  Shown  to  ProcureWarrant. — To  entitle  the  plain- 
tiff to  such  a  warrant,  he  must  show,  by  affidavit,  to  the 
satisfaction  of  the  judge  granting  the  same,  as  follows : 

'  Code  Civ.  Pro.,  §  601.  »  Code  Civ.  Pro.,  §  635. 
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1.  That  one  of  the  causes  of  action  specified  in  section  635 
of  the  Code  exists  against  the  defendant.  If  the  action  is  td 
recover  damages  for  breach  of  a  contract,  the  affidavit  must 
show  that  the  plaintiff  is  entitled  to  recover  a  sum  stated 
therein,  over  and  above  all  counterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporati«n,  or 
not  a  resident  of  the  State  ;  or,  if  he  is  a  natural  person  and 
a,  resident  of  the  State,  that  he  has  departed  therefrom, 
with  intent  t'o  defraud  his  creditors,  or  to  avoid  the  service 
of  a  summons,  or  keeps  himself  concealed  therein  with  the 
like  intent ;  or,  if  the  defendant  is  a  natural  person,  or  a 
domestic  corporation,  that  he  or  it  has  removed,  or  is  about 
to  remove,  property  from  the  State,  with  intent  to  defraud 
his  or  its  creditors  ;  or  has  assigned,  disposed  of,  or  secreted, 
or  is  about  to  assign,  dispose  of,  or  secrete  property,  with 
the  like  intent.' 

In  Action  Against  Public  Officer. — A  warrant  of  attach- 
ment, against  the  property  of  one  or  more  defendants  in  an 
action,  may  also  be  granted,  upon  the  application  of  the 
plaintiff,  where  the  complaint  demands  judgment  for  a  sum 
of  money  only ;  and  it  appears,  by  affidavit,  that  the  ac- 
tion is  brought  to  recover  money,  funds,  credits,  or  other 
property,  held  or  owned  by  the  State,  or  held  or  owned, 
officially  or  otherwise,  for  or  in  behalf  of  a  public  or  gov- 
ernmental interest,  by  a  municipal  or  other  public  corpora- 
tion, board,  officer,  custodian,  agency,  or  agent  of  the  State, 
or  of  a  city,  county,  town,  village,  or  other  division,  subdi- 
vision, department,  or  portion  of  the  State,  which  the  de- 
fendant has,  without  right,  obtained,  received,  converted, 
or  disposed  of ;  or  in  the  obtaining,  reception,  payment, 
conversion,  or  disposition  of  which,  without  right,  he  has 
aided  or  abetted ;  or  to  recover  damages  for  so  obtaining, 
receiving,  paying,  converting,  or  disposing  of  the  same ;  or 
the  aiding  or  abetting  thereof.  In  order  to  entitle  the 
plaintiff  to  a  warrant  of  attachment,  in  a  case  here 
specified,  he  must  show,  by  affidavit,  to  the  satisfaction 
of  the  Judge  granting  it,  that  a  sufficient  cause  of  action. 
exists  against  the  defendant,  for  a  sum  stated  in  the  affi- 
davit." '  y 

'  Code  Civil  Pro.,  §  636.  «  Code  piv.  Pro.,  §  637. 
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Counterclaim. — Where  the  defendant  interposes  a  coun- 
terclaim, and  thereupon  demands  an  affirmative  judgment, 
against  the  plaintiff,  his  right  to  a  provisional  remedy  is  the 
same  as  in  an  action  brought  by  him  against  the  plaintiff 
for  the  cause  of  action  stated  in  the  counterclaim,  and  de- 
manding the  same  judgment ;  and  for  the  purpose  of  apply- 
ing to  such  a  case  the  provisions  of  the  Code  of  Civil  Pro- 
cedure, the  defendant  is  deemed  the  plaintiff,  the  plaintifiE 
is  deemed  the  defendant,  and  the  counterclaim,  so  set  forth 
in  the  answer,  is  deemed  the  complaint.' 

WJien  and  hy  whom  Granted. — The  warrant  may  be 
granted  by  a  judge  of  the  court,  or  by  a  county  judge,  to 
accompany  the  summons,  or  at  any  time  after  the  com- 
mencement of  the  action,  and  before  final  judgment  therein. 
Personal  service  of  the  summons  must  be  made  upon  the 
defendant,  against  whose  property  the  warrant  is  granted, 
within  thirty  days  after  the  granting  thereof ;  or  else,  be- 
fore the  expiration  of  the  same  time,  service  of  the  sum- 
mons by  publication  must  be  commenced,  or  service  thereof 
must  be  made  without  the  State,  pursuant  to  an  order  ob- 
tained therefor  as  the  Code  prescribes  ;  and  if  publication 
has  been,  or  is  thereafter  commenced,  the  service  must  be 
made  complete  by  the  continuance  thereof." 

Filing  Affidavits. — The  plaintiff  procuring  the  warrant 
must,  within  ten  days  after  the  granting  thereof,  cause  the 
affidavits,  upon  which  it  was  granted,  to  be  filed  in  the  office 
of  the  clerk.' 

Security. — The  judge,  before  granting  the  warrant,  must 
require  a  written  undertaking  on  the  part  of  the  plaintifl', 
with  sufficient  sureties,  to  the  effect  that  if  the  defendant 
recovers  judgment,  or  if  the  warrant  is  vacated,  the  plaintiff 
will  pay  all  costs,  which  may  be  awarded  to  the  defendant, 
and  all  damages  which  he  may  sustain  by  reason  of  the 
attachment,  not  exceeding  the  sum  specified  in  the  under- 
taking, which  must  be  at  least  $250.  But  this  does  not 
apply  to  a  case  where  the  action  is  brought  for  a  cause 
specified  in  section  637  of  the  Code,  or  where  it  is  specially 

'  Code  Civ.  Pro..  §  720.  '  Code  Civ.  Pro.,  §  639. 

2  Code  Civ.  Pro.,  §  638. 
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prescribed  by  law  that  security  may  be  dispensed  with,  or 
where  the  security  to  be  given  is  specially  regulated  bylaw.' 

Contents  of  Warrant. — The  warrant  must  be  subscribed 
by  the  judge  and  the  plaintiff's  attorney,  and  must  briefly 
recite  the  ground  of  the  attachment.  It  may  be  directed 
either  to  the  sheriff  of  a  particular  county  ;  or,  generally, 
to  the  sheriff  of  any  county.  It  must  require  the  sheriff  to 
attach  and  safely  keep,  so  much  of  the  property,  within  his 
county,  which  the  defendant  has,  or  which  he  may  have,  at 
any  time  before  final  judgment  in  the  action,  as  will  satisfy 
the  plaintiff' s  demand,  with  costs  and  expenses.  The  amount 
of  the  plaintiff's  demand  must  be  specified  in  the  warrant, 
as  stated  in  the  aflS.davit.  Warrants  may  be  issued  at  the 
same  time,  to  sheriff's  of  different  counties." 

It  is  not  a  defense  to  an  action  upon  an  undertaking,  given 
upon  granting  a  warrant  of  attachment,  that  the  warrant 
was  granted  improperly,  for  want  of  jurisdiction,  or  for  any 
other  cause.' 

2.  Warrant,  How  Executed. 
Sheriff  Must  Attach  Property. — The  sheriff  must  immedi- 
ately execute  the  warrant,  by  levying  upon  so  much  of  the 
real  property  of  the  defendant,  within  his  county,  not  ex- 
empt from  levy  and  sale  by  virtue  of  an  execution,  and  of 
the  personal  property  of  the  defendant,  not  exempt  in  like 
manner,  which  he  finds  within  his  county,  as  will  satisfy 
the  plaintiff's  demand,  with  the  costs  and  expenses.  He- 
must  take  into  his  custody  all  books  of  account,  vouchers 
and  other  papers  relating  to  the  personal  property  attached, 
and  all  evidences  of'  the  defendant' s  title  to  the  real  property 
attached,  which  he  must  safely  keep,  to  be  disposed  of  as 
prescribed  by  law.  The  sheriff,  to  whom  the  warrant 
of  attachment  is  delivered,  may  levy,  from  time  to  time,  and 
as  often  as  is  necessary,  until  the  amount  for  which  it  was 
issued  has  been  secured,  or  final  judgment  has  been  rendered 
in  the  action,  notwithstanding  the  expiration  of  his  term  of 
office.*  But  the  power  to  levy  by  virtue  of  an  attachment, 
doesiiot  survive  the  recovery  of  judgment  in  the  action,  and 

1  Code  Civ.  Pro.,  §  640.  ^  code  Civ.  Pro.,  §  642. 

«  Code  Civ.  Pro.,  §  641.  *  Code  Civ.  Pro.,  §  644. 
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no  new  right  or  interest  in  the  property  of  the  defendant  can 
be  thereafter  acquired  under  it.' 

The  real  property  which  may  be  levied  upon,  by  virtue  of 
a  warrant  of  attachment,  includes  any  interest  in  real  prop- 
erty, either  vested  or  not  vested,  which  is  capable  of  being 
aliened  by  the  defendant." 

It  is  impossible  that  the  sheriff  can  be  mistaken  as  to  what 
real  property  may  be  attached.  He  needs  to  ascertain  only 
if  the  defendant  has  an  interest  in  the  real  property  which 
he  could  dispose  of.  If  he  finds  that  the  defendant  has  such 
an  interest,  he  should  attach  the  interest.  New  York  cita- 
tions are  unnecessary.  It  perliaps  would  be  of  interest  to 
glance  at  some  late  decisions  in  other  States  upon  the  sub- 
ject. We  find  it  held  in  different  States,  that  an  attachment 
may  be  levied  upon  land,  although  the  debtor  only  holds 
the  equitable  title,  and  the  legal  title  is  in  another. "  But  an 
attachment  upon  land,  as  the  property  of  the  defendant, 
will  be  intended  as  attaching  a  legal  interest.  If  the  de- 
fendant has  only  an  equity,  a  sale  under  such  attachment 
will  convey  no  title."  In  order  to  subject  an  equitable  in- 
terest in  land,  by  attachment  in  a  court  of  equity,  the  bill 
must  be  framed  vdth  that  view. '  Nor  can  an  attachment  be 
made  to  operate  upon  a  merely  legal  title,  as  against  the 
equitable  owner  of  real  estate,  where  the  parties  claiming 
under  the  attachment,  have  taken  at  the  time  the  attach- 
ment is  levied,  or  are  bound  by  law  to  take  notice  of  the 
paramount  outstanding  equitable  title.  °  A  tenancy  by  the 
curtesy  initiate,  is  not  subject  to  attachment  in  Rhode  Island 
for  the  husband's  debts.'  In  West  Virginia  the  undivided- 
interest  of  a  tenant  in  common,  may  be  levied  upon  and 
sold  under  an  attachment  in  equity,  and  this  without  mak- 
ing the  co-tenants  parties.'    In  Massachusetts,  the  right  to 

>  Lynch  v.  Crary,  52  N.  Y.,  t81;  S.  C,  14  Abb.  (N.  8.),  85. 
'  Code  Civ.  Pro.,  §  645. 

'  BuUene  «.  Hiatt,  12  Kan.,  98;  Jenkins  «.  Jackson,  8  Bush.  (Ky.),  373; 
Moore  v.  Quint,  44  Vt.,  97. 
*  Lane  v.  Marshall,  1  Heisk.  (Tenn.),  30. 
»  Hillman  v.  Werner,  9  Heisk.  (Tenn.),  586. 
«  Tucker  v.  Vandermark,  21  Kan.,  263. 
1  Gr«nwich  Nat.  Bank  v.  Hall,  11  R.  I.,  124. 
»  Curry  «.  Hale,  15  W.  Va.,  867. 
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redeem  land  from  a  tax-sale,  is  not  attachable  in  an  action 
at  law. '  One  who  occupies  land  under  a  contract  of  pur- 
chase, with  the  right  to  cut  and  sell  wood  growing  thereon, 
upon  condition  of  accounting  to  the  owners^  for  the  receipts,  ^ 
after  reimbursing  his  expenses,  has  no  attachable  interest 
in  the  wood.' 

Where  a  testator  left  all  his  property  to  his  widow,  to  be 
used  by  her  for  the  support  and  education  of  their  children, 
allowing  her  at  any  time  to  advance,  at  her  discretion,  a 
portion  of  the  estate  among  the  children,  it  was  held  that 
the  children  had  no  such  vested  interest  in  the  estate,  as  to 
be  subject  to  attachment  by  their  creditors.' 

The  levy  of  an  attachment  upon  real  estate,  after  the  de- 
fendant in  the  attachment  has  conveyed  by  deed,  is  inef- 
fectual as  against  the  grantee  in  the  deed.'  The  facts  that 
the  deed  has  not  been  recorded,  and  the  attaching  creditor 
had  no  notice  of  the  sale,  are  immaterial.  For  the  registry 
or  recording  does  not  protect  attaching  creditors,  but  only 
purchasers  or  mortgagees  for  value,  from  an  unrecorded 
deed.* 

Unpaid  Subscription  to  Foreign  Corporation. — Under  a 
warrant  of  attachment  against  a  foreign  corporation,  other 
than  a  corporation  created  by  or  under  the  laws  of  the 
United  States,  the  sheriff  may  levy  upon  the  sum  remaining 
unpaid  upon  a  subscription  to  the  capital  stock  of  the  cor- 
poration, made  by  a  person  within  the  county ;  or  upon  one 
or  more  shares  of  stock  therein,  held  by  such  a  person,  or 
transferred  by  him,  for  the  purpose  of  avoiding  payment 
thereof.' 

Interest  in  Corporation. — ^The  rights  or  shares  which  the 
defendant  has  in  the  stock  of  an  association  or  corporation, 
together  with  the  interest  and  profits  thereon,  may  be  levied 
upon,  and  the  sheriff' s  certificate  Of  the  sale  thereof,  entitles 
the  purchaser  to  the  same  rights  and  privileges  with  respect 

1  Adams  v.  Mills,  126  Mass.,  378. 
°  Provis  V.  Cheves,  9  R.  I.,  53. 
8  Sturm  «.  "White,  8  Baxter  (Tenn,),  197. 
*  Plant  V.  Smythe,  45  Cal.,  161. 

'  Co(\e  Civ.  Pro.,  §  646;  Pease  v.  Underwriters  Union,  1  111.  App..  287;  Peter- 
son v.  Sinclair,  83  Penn.  St.,  250. 
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thereto,  whicli  tlie  defendant  had  when  they  were  so  at- 
tached.' 

Whether  corporate  shares  may  be  garnisheed  for  debts  of 
the  stockholder,  depends  altogether  upon  the  statute.  -In 
Virginia,  they  may  be  in  law  or  in  equity."  Shares  in  a 
corporation  must  be  attached  by  leaving  a  copy  of  the  war- 
rant, and  a  notice  showing  the  property  levied  on,  with  an 
officer  of  the  corporation.' 

Bond,  Negotiable  Paper,  etc. — The  attachment  may  also 
be  levied  upon  a  cause  of  action  arising  upon  contract ;  in- 
cluding a  bond,  promissory  note,  or  other  instrument  for 
the  payment  of  money  only,  in  terms  negotiable  or  other- 
wise, whether  past  due,  or  yet  to  become  due,  executed  by 
a  foreign  or  domestic  government,  State,  county,  public  offi- 
cer, association,  municipal  or  other  corporation,  or  by  a 
private  person,  either  within  or  without  the  State^;  which 
belongs  to  the  defendant,  and  is  found  within  the  county. 
.  The  levy,  of  the  attachment  thereupon  is  deemed  a  levy 
upon,  and  a  seizure  and  attachment  of,  the  debt  represented 
thereby.* 

Attachable  Property  Generally.'' — Judgment  debts  and 
moneys  collected  on  execution,  by  and  in  the  hands  of  a 
sheriff,  are  liable  to  attachment  under  process  issued  in  an 
action  agaiast  the  judgment  creditor.     The  right  so  to  at- 

1  Code  Civ.  Pro.,  §  647. 

^  Chesapeake  etc.  R.  R.  Co.  ■».  Paine,  29  Gratt.  (Va.),  502.  As  to  what  stocks 
and  dividends  are  liable  to  garnishment  under  the  Tenn.  Code,  §§  1481,  3090, 
3097;  see Montidonico  «.  Page,  10  Heisk.  (Tenn.),  448. 

3  Code  Civ.  Pro.,  §  649,  subd.  3;  The  Mechanics'  and  Traders'  Bank  of  Jer- 
sey City  V.  Dakin,  50  Barb.,  587.  This  case  was  reversed,  see  S.  C,  51  N.  Y. , 
519,  but  upon  another  point. 

*Code  Civ.  Pro.,  §  648;  Clough  «.  Buck,  6  Neb.,  845;  Prout  v.  Grout,  72 
HI.,  456;  Hearne  ».  Keath,  63  Mo.,  84. 

*  See  Conover  v.  Ruchman,  33  N.  J.  Eq.,  685;  Abernathy  v.  Whitehead,  69 
Mo.,  28;  Crawford  v.  Coil,  id.,  588;  State  v.  Thomas,  7  Mo.  App.,  205;  Conti- 
nental Bank  «.  Draper,  89  Penn.  St.,  446;  Starnes  v.  Allen,  58  Ala..  316;  Con- 
way V.  Armington,  11  R.  I.,  116;  Nickerson  v.  Chase,  122  Mass.,  296;  Fesler  ■». 
Haas,  19  Kan.,  216;  Keifsnyder  v.  Lee,  44  Iowa,  101;  Couter  v.  McTouesten, 
18  Kan.,  476;  Wilder  v.  Shea,  18  Bush.  (Ky.),  138;  Keyser  v.  Rice,  47  Md.,  203. 
Warren*.  Sullivan,  123  Mass.,  283;  Kane  v.  Clough,  36  Mich.,  436;  Rodman 
V.  Musselman,  12  Bush.  (Ky.),  354;  Ware  v.  Gowen,  65  Me.,  534;  Zimmer  v. 
Davis,  35  Mich.,  39;  McKelvay  v.  So.  Car.  R.  R.  Co.,  6  Rich.  (S.  C),  446; 
Moyem.  Chat.  Nat.  Bank,  51  Ga.,  325. 
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tacli,  is  not  affected  by  the  fact  tHat  the  judgment  debtor 
is  also  the  attaching  creditor.' 

No  process  of  attachment,  execution,  sequestration,  re 
plevin,  distress  or  any  kind  of  seizure,  shall  be  served  or 
levied  upon  articles,  goods,  wares,  merchandise,  or  property 
of  any  description  while  the  same  is  en  route  to  or  from,  or 
while  on  exhibition,  or  deposited  by  exhibitors  at  any  in- 
ternational exhibition,  held  under  the  auspices  or  super- 
vision of  the  United  States,  within  any  city  or  county  of 
this  State,  nor  shall  such  property  be  subject  to  attachment, 
seizure,  levy  or  sale,  for  any  cause  whatever,  in  the  hands 
of  the  authorities  of  such  exhibition,  or  otherwise."  Prop- 
erty held  in  trusir,  under  a  verbal  agreement,  for  the  pur- 
pose of  compromising  with  creditors,  is  attachable  as  the 
property  of  the  person  indebted,  until  it  is  actually  turned 
over  pursuant  to  a  compromise.'  But  property  held  by  an 
assignee,  under  a  valid  assignment,  for  the  benefit  of  credit- 
ors, is  not  subject  to  attachment  or  garnishment  for  the- 
assignor's  debts." 

It  is  provided,  generally,  in  section  644  of  the  Code  of 
Civil  Procedure,  that  any  property  subject  to  levy  on  exe- 
cution is  liable  to  be  seized  on  attachment.  Heace,^t  has 
been  held  that  the  sheriff,  in  executing  a  warrant  of  attach- 
ment upon  the  interest  of  one  of  several  copartners  for  his 
individual  debt,  might  seize  the  entire  leviable  property  of 
the  copartnership."  But  the  Code  has  provided  a  way  by 
which  the  attachment  on  the  entire  property  may  be  dis- 
charged," of  which  more  specific  mention  will  be  made  here- 
after. Where  partners  are  sued  on  a  firm  debt,  and  an 
attachment  is  issued  against  one  only,  on  the  ground  of  ihis 
non-residence,  and  this  attachment  is  levied  on  the  partner- 

'  "Wehle  V.  Conner,  83  N.  Y.,  231. 

=  Laws  of  1880,  chap.  393. 

3  Lynch  v.  Crary,  34  N.  T.  Supr.  Ct.,  461. 

^  Schlueter  v.  Raymond,  7  Neb.,  281;  and  see  Maduel  v.  Monaseaux,  29  La. 
Ann.,  238;  see  Klinck  v.  Kelly,  63  Barb.,  623. 

^  Smith  V.  Orser,  42  N.  Y.,  133;  Marshall  v.  McGregor,  59  Barb.,  519;  Knerr 
V.  HofEman,  65  Penn.  St.,  136;  Sterena  v.  Stevens,  39  Conn.,  474;  Atkins  v. 
Saxton,  77  N.  Y.,  195;  but  see  TJrsuline  Nuns  i;.  Connolly,  22  La.  Ann.,  51; 
Johnston  v.  Mathews,  32  Md.,  363;  Patterson  v.  Trumbull,  40  Ga.,  104;  Myers 
V.  Smith,  29  Ohio  St.,  120;  Ives  «.  Van  Spyce,  81  111.,  120. 

6  Code  Civ.  Pro.,  §  693,  et  seg. 
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ship  goods — it  holds  only  the  interest  of  the  non-resident 
partner  after  payment  of  aU  partnership  debts  ;  and  if  the 
firm  is,  in  fact,  insolvent,  it  holds  notiiing/ 

A  provision  in  a  bill  of  sale  that  part  of  the  purchase 
money  may  be  paid  to  the  creditors  of  the  vendor,  does  not 
create  a  trust,  in  the  absence  of  an  agreement  on  the  part  of 
the  vendee,  to  make  such  payment ;  the  unpaid  balance 
still  remains  due  to  the  vendor,  and  may  be  reached  by  at- 
tachment in  a  suit  against  him." 

Levy,  Tiow  made.- — A  levy  under  a  warrant  of  attachment 
must  be  made  as  foUows : 

1.  Upon  real  property,  by  filing  with  the  clerk  of  the 
county,  where  it  is  situated,  a  notice  of  the  attachment, 
stating  the  names  of  the  parties  to  the  action,  the  amount 
of  the  plaintiff's  cl^im,  as  stated  in  the  warrant,  and  a  de- 
scription of  the  particular  property  levied  upon.  The 
notice  must  be  subscribed  by  the  plaintiff's  attorney,  adding 
his  office  address,  and  must  be  recorded  and  indexed  by  the 
clerk,  in  the  same  book,  in  like  manner,  and  with  like  effect 
as  a  notice  of  the  pendency  of  an  action. 

3.  Upon  personal  property,  capable  of  manual  delivery, 
including  a  bond,  promissory  note,  or  other  instrument  for 
the  payment  of  money,  by  taking  the  same  into  the  sher- 
iflPs  actual  custody.  He  must  thereupon,  without  delay, 
deliver  to  the  person  from  whose  possession  the  property  is 
taken,  if  any,  a  copy  of  the  warrant,  and  of  the  afiidavits 
upon  which  it  was  granted. 

3.  Upon  other  personal  property,  by  leaving  a  certified 
copy  of  the  warrant,  and  a  notice  showing  the  property 
attached,  with  the  person  holding  the  same ;  or,  if  it  con- 
sists of  a  demand,  other  than  as  specified  in  the  last  subdi- 
vision, with  the  person  against  whom  it  exists ;  or,  if  it 
consists  of  a  right  or  share  in  the  stock  of  an  association 
or  corporation,  or  interest  or  profits  thereon,  with  the  presi- 
dent, or  other  head  of  the  association  or  corporation,  or  the 
secretary,  cashier,  or  managing  agent  thereof. ' 

'  Doane  «.  Lindsay,  43  N.  Y.  Supr.  Ct.,  399;  and  see  Taylor  v.  Kehlor,  38 
La.  Ann.,  530. 

5  Kelly  V.  Babcock,  49  N.  Y.,  318. 

3  Code  Civ.  Pro.,  §  649;  see,  as  to  real  estate,  Md.  Code,  art.  75,  §  99;  Md. 
act  of  1868,  chap.  471,  §  313;  Mass.  Gen.  Stats.,  chap.  133,  §§  53-56;  Sykes  v. 
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Upon  Real  Estate. — For  the  purpose  of  a  levy  of  an  at- 
tachment upon  real  estate,  it  is  not  necessary  that  the  officer 
should  go  upon,  or  even  see  the  land. '  And  before  the  Code 
enactment,  the  statutes  and  the  decisions  until  1871,  vs^ere 
silent  as  to  what  particular  acts  were  necessary  to  constitute 
the  seizure  of  real  estate,  under  an  attachment.  By  the 
Code,  the  particular  acts  required  are  specifically  and  un- 
mistakably pointed  out."  Before  the  Code  of  Civil  Proced- 
ure, it  had  been  held  that  the  seizure  of  real  estate,  under 
an  attachment,  could  require  nothing  more  than  the  doing 
of  some  act  by  the  officer,  with  intent  to  make  the  property 
liable  to  the  process.'  The  Code  of  Civil  Procedure  recog- 
nizes the  rule,  and  for  the  information  of  the  officers,  speci- 
fies the  particular  act  by  which  he  should  show  his  intent. 
It  would  seem,  however,  that  in  Louisiana,  to  constitute  a 
valid  seizure  of  a  plantation  cultivated  as  such,  the  sheriff 
must  take  the  property  into  his  possession  and  custody..* 
A  sheriff  does  not  acquire  a  special  ownership  in  real  prop- 
erty by  levying  an  attachment  thereon.  The  only  effect  of 
such  levy  is  to  create  a  lien  upon  the  real  property,  in  favor 
of  the  attaching  creditor,  from  the  date  of  the  levy."  The 
same  is  true  as  to  personal  property.  Hence  the  officer 
must  attach,  if  possible,  sufficient  property  to  make  the  debt 
and  costs.  He,  and  he  alone,  is  the  judge  of  the  amount  of 
property  which  should  be  attached,  and  he  is  responsible  to 
both  parties  for  the  exercise  of  a  sound  and  reasonable  dis- 
cretion, in  the  performance  of  his  duty.' 

Upon  Personal  Property  Capable  of  Manual  Delivery. — 
Personal  property,  seized  by  the  sheriff  under  a  warrant  of 

Keating,  118  Mass.,  517;  Carleton  ».  Ryerson,  59  Me.,  438;  Guernsey  v.  Reeves, 
58  Ga.,  290;  French  v.  Lord,  69  Me.,  537;  Ga.  Code,  §^3393;  Reid  «.  Tucker, 
56  Ga.,  378;  Conn.  Gen.  Stat.,  403,  §  4;  Wales  v.  Clark,  43  Conn.,  183.  Coffin 
V.  Smith,  51  Vt.,  140;  Brooks  v.  Farr,  id.  396;  Huxley  «.  Harrold,  63  Mo.,  516, 
Moore  e.  Kidder,  55  N.  H.,  488. 

'Burkhardt  v.  McClellan,  Ct.'App.,  March,  1863;  15  Abb.  Pr.,  343,  note; 
cited  in  Rodgers  «.  Bonner,  46  N.  Y.,  883;  Leonard  «.  Vandenburgh,  8  How. 
Pr.,  77;  Perrin  ».  Everett,  13  Mass.,  138;  Hancock  v.  Henderson,  45  Tex.,  479. 

«  Code  Civ.  Pro.,  §  649,  subd.  1;  see  Mass.  Gen.  Stats.,  chap.  133,  §§  58-56; 
Sykes  v.  Keating,  118  Mass.,  517. 

2  Rodgers  v.  Bonner,  45  N.  Y.,  879,  afE'g  8.  C,  55  Barb.,  9. 

*  Kilboume  «.  Trellsen,  33  La.  Ann.,  307. 

^  State  1).  Cornelius,  5  Greg.,  46. 

«  Fitzgerald  «.  Blake,  43  Barb.,  513;  Ransom  «.  Halcott,  18  id.,  56. 
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attachment,  must,  if  capable  of  manual  delivery,  be  taken 
into  his  actual  custody  and  possession. '  An  officer' s  attempt 
to  make  an  attachment  of  personal  property,  merely  from 
information  given  by  the  debtor,  while  none  of  it  was  in 
sight,  is  not  a  valid  levy."  Unless  the  property  be  taken 
into  his  custody,  he  does  not  acquire  a  special  property 
therein.'  Hence  the  service  of  a  copy  of  the  warrant  on  the 
person  in  charge  of  goods,  and  informing  him  of  the  charac- 
ter of  the  papers,  without  any  further  steps  being  taken,  is 
ineffectual.*  In  Massachusetts,  it  has  been  held  that  it  is 
sufficient,  if  the  officer  inform  the  owner  of  the  goods  that 
he  has  attached  them,  and. forbids  their  removal.'  It  may 
be  that  this  is  a  taking  into  custody,  but  the  safer  course  is 
for  the  officer  to  actually  take  the  goods,  or  the  key  of  the 
room  wherein  they  are  locked.  An  officer  charged  with  the 
levy  of  the  attachment  upon  a  stock  of  goods  in  a  store, 
has  a  right  to  enter  the  store  and  remain  as  long  as  is 
reasonably  necessary  for  making  a  proper  attachment.  But 
he  has  no  right  to  exclude  the  owner  from  the  store  beyond 
such  time."  The  sheriff  may  insure  attached  property 
against  loss  ;'  may  retake  it,  if  taken  from  his  possession  ; 
but  he  cannot  use  it,  except  as  required  for  the  due  execu- 
tion of  the  attachment.  ° 

Besides  taking  the  property  into  his  possession,  the  sheriff 
must,  without  delay,  deliver  to  the  person  from  whose  pos- 
session the  property  is  taken,  if  any,  a  copy  of  the  war- 

>  Code  Civ.  Pro.,  §  649,  subd.  3;  McGinn  v.  Ross,  11  Abb.  Pr.  (N.  S.),  gO; 
Cooper  V.  Reynolds,  10  WaU.  (U.  S.),  308;  Lanning  v.  Streeter,  57  Barb.,  33; 
Pelham  «.  Rose,  9  Wall.  (U.  8.),  103;  McLemore  «.  Cole,  43  Ala.,  630;  Yale  v. 
Matthews,  30  How.  Pr.,  430;  Smith  v.  Orser,  43  Barb.,  187;  Bray  v.  McCIury, 
55  Mo..  138. 

2  ConeU  V.  Scott,  5  Baxter  (Tenn.),  595;  and  see  Brooks  ®.  State,  id.,  607; 
Culver  v.  Rumsey,  6  lU.,  App.,  598;  Rodgers  v.  Bonner,  45  N.  Y.,  379,  afE'g  S 
C.  55  Barb.,  9. 

2  State  V.  Cornelius,  5  Greg.,  46;  Rodgers  v.  Bonner,  mpra. 

*  Miles  V.  Brown,  38  N.  Y.  Supr.  Ct.,  400. 

'  St.  Geoige  «.  O'Connell,  110  Mass.,  475;  and  see  Trounstein«.  Rosenham, 
23  La.  Ann.,  535;  Rogers  i>.  Gilmore,  51  Cal.,  309. 

«  Perry  v.  Carr,  43  Vt.,  50. 

'  White  V.  Madison,  26  N.  Y.,  117;  Blodgett  v.  Adams,  34  Vt.)  33. 

"  Hergman  v.  Dettlebach,  11  How.  Pr.,  46. 
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rant,  and  of  the  affidavits  upon  which  it  was  granted.' 
This  requirement  cannot  be""  waived  by  the  person  in  whose 
possession  the  property  was  found,  unless  he  be  the  one 
,  against  whom  the  attachment  proceeds." 

Upon  Personal  Property  Incapable  of  Manual  Delivery. 
— The  attachment  of  personal  property,  not  capable  of 
manual  delivery,  is  made  by  leaving  a  certified  copy  of  the 
warrant,  and  a  notice  showing  the  property  attached,  with 
the  person  holding  the  same  ;  or,  if  it  consists  of  a  demand, 
other  than  as  specified  in  the  last  subdivision,  with  the  per- 
son against  whom  it  exists  ;  or,  if  it  consists  of  a  right  or 
share  in  the  stock  of  an  association  or  corporation,  or  inter- 
est or  profits  thereon,  with  the  president,  or  other  head  of 
the  association  or  corporation,  or  the  secretary,  cashier,  or 
managing  agent  thereof.' 

A  notice  by  the  sheriff  that  he  attaches  aU  property^  debts 
and  effects,  and  aU  rights  and  shares  of  stock,  etc.,  in  the 
possession  or  under  the  control  of  the  individual  upon 
whom  the  notice  is  served,  sufficiently  shows  the  property 
levied  upon.  A  particular  description- of  the  property  and 
debts  supposed  to  be  in  the  possession  of  or  owing  by  him, 
is  not  necessary  for  the  party  served,  and  would  not  more 
satisfactorily  show  to  him  the  property  intended  to  be 
reached.  The  individual  served,  necessarily  knows  better 
than  the  officer  can  know,  the  property  and  debts  in  his 
possession,  or  owing  by  him,  subject  to  attachment.*  A 
notice  by  the  sheriff  that  he  attached  all  the  bonds  and 
mortgages  and  promissory  notes  belonging  to  the  attach- 
ment debtor,  in  the  possession  of  an  individual,  would  be 
good  without  specifying  the  particular  securities  and  the 
names  of  the  debtors,  and  if,  perchance,  there  should  be 

'  Code  Civ.  Pro. ,  §  649,  last  clause  of  subd.  2,  added  by  chap.  542,  Laws  of 
1879;  Phillips  v.  Germon,  43  Iowa,  101;  Leonard  v.  "Woodward,  34  Mich.,  514; 
Vandergrift's  Appeal,  88  Penn.  St.,  126. 

'^  Phelps  V.  Boughton;  27  La.  Ann.,  592. 

3  X^ode  Civ.  Pro.,  §  649,  subd.  3;  see  Northern  Central  R.  R.  Co.  ».  Rider,  45 
Md.,  24;  Ryan  v.  Burkham,  42  Ind.,  507;  Clark  v.  Chapman,  45  Ga.,  486;  Os- 
car ».  Clough,  52  Mo.,  55;  Whitaker  v.  Jencks,  9  R.  I.,  391. 

*  O'Brien  v.  Mechanics'  and  Traders'  Fire  Ins.  Co.,  56  N.  Y,,  52;  S.  C,  46 
How.  Pr.,  429;  15  Abb.  Pr.  (N.  S.),  222;  revers'g  S.  C,  45  How.  Pr.,  453;  14 
Abb.  Pr.  (N.  S.),  314;  35  N.  Y.  Supr.  Ct.,  70;  McGuin«.  Ross,  11  Abb.  Pr. 
(N.  S.),  20;  Drake  v.  Goodridge,  54  Barb.,  78. 
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l)ut  one  bond  and  mortgage,  and  no  promissory  notes,  the 
excessive  claim  would  not  vitiate.'  But  where  the  property 
is  held  by  a  corporation  or  association,  the  notice  and  other 
papers  must  be  served  upon  one  of  the  officers  specified  in 
subdivision  three,  section  649  of  the  Code  of  Civil  Proced- 
tire.  If  they  are  left  with  any  other  person,  who  forwards 
them  by  mail,  or  in  any  other  way  places  them  in  the  pos- 
session of  a  proper  officer  upon  whom  they  might  have  been 
-served,  yet  the  attachment  is  not  properly  executed." 

If  a  defendant,  against  whom  an  attachment  issues,  has 
•on  special  deposit  with  a  trust  company,  a  box,  containing 
securities,  the  court  may  order  the  sheriflE  to  open  the  safe 
of  the  trust  company,  and  take  therefrom  the  box  and  secu- 
rities and  keep  sufficient  of  the  securities  to  satisfy  the  at- 
itachment."  Indeed,  in  such  case,  it  doubtless  would  be  the 
.duty  of  the  sheriff  so  to  do  under  his  warrant  without  the 
special  direction  of  the  court.  A  debtor  cannot,  by  the  de- 
vice of  investing  his  funds  in  securities,  and  depositing 
ifchem  with  a  banking,  or  safe-deposit  company,  secure  them 
^against  attachment. 

The  property  of  the  principal  in  the  proceeds  of  sales  and 
collections  in  the  hands  of  his  agent  is  "property  incapable 
of  manual  delivery,"  and  can  only  be  attached  as  prescribed 
in  subdivision  three  of  section  649  of  the  Code  of  Civil  Pro- 
cedure. * 

The  expression  "  property' incapable  of  manual  delivery," 
as  applicable  to  property  not  only  which,  in  its  nature,  is 
thus  incapable  of  manual  delivery,  but  also  to  that  which 
has  become  so  from  its  peculiar  position,  as  where  it  is 
tinder  pledge  or  consignmQnt,  with  advances  made  upon  the 
property." 

A  levy  effected  by  committing  a  trespass  is  bad ;  °  and 
though  an  attachment,  commanding  the  seizure  of  the  de- 
iendant's  property,  specify  what  it  is,  and  of  what  it  con- 

'  O'Bnen  «.  Mechanics',  etc,  Ins.  Co.,  mipra. 

''Pardee  v.  Leitch,  6  Lans.,  303;  Detroit,  etc.,  E.  R.  Co.  ■».  Younghaus,  3 
JMich.  (N.  P.),  143;  Nat.  Bank  v.  Lake  Shore,  etc.,  B.  R.  Co.,  31  Ohio  St.,  331. 
2  United  States  «.  Graff,  67  Barb.,  304;  8.  C,  4  Hun,  634. 
-•  Greentree  v.  Rosenstock,  61  N.  T.,  583. 
»  Clark  «.  Goodridge,  41  N.  Y.,  310. 
•*  Bailey  «.  Wright,  39  Mich.,  96. 
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sists,  the  officer  is  not  authorized  to  seize  property  of  a  like 
kind  belonging  to  a  third  party,  though  the  defendant  has 
lately  sold  it/ 

A  sheriffj  having  an  execution  in  his  hands,  and  thereaf-, 
ter  receiving  an  attachment  against  the  judgment  creditor,, 
may  levy  upon  the  judgment  debt,  and  the  attachment 
thereby  will  become  a  lien  on  the  judgment  debt  and  the 
execution.  To  make  a  valid  levy,  the  sheriff  need  not 
serve  upon  himself  the  papers  required  by  subdivision  three 
section  649  of  the  Code.  He  cannot  well  serve  papers  upon 
himself,  and  as  he  must  know  all  about  the  property  at- 
tached, he  lias  notice  of  all  that  is  required.'' 

Certificate  of  Defendants  Interest,  when  Furnished. — 
Upon  the  application  of  a  sheriff,  holding  a  warrant  of  at- 
tachment, the  president,  or  other  head  of  an  association  or 
corporation,  or  the  secretary,  cashier,  or  managing  agent 
thereof,  or  a  debtor  of  the  defendant,  or  a  person  holding 
property,  including  a  bond,  promissory  note,  or  other  in- 
strument for  the  payment  of  money,  belonging,  to  the  de- 
fendant, must  furnish  to  the  sheriff  a  certificate,  under 
his  hand,  specifying  the  rights  or  number  of  shares  of  the 
defendant,  in  the  stock  of  the  association  or  corporation, 
with  all  dividends  declared,  or  incumbrances  thereon  ;  or  the 
amount,  nature,  and  description  of  the  property  held  for 
the  benefit  of  the  defendant,  or  of  the  defendant's  interest 
in  property  so  held,  or  of  the  debt  or  demand  owing  to  the 
defendant,  as  the  case  requires.' 

When  Person  may  be  Examined.  —If  a  person,  to  whom  ap- 
plication is  made,  as  prescribed  in  the  last  subdivision,  refuses 
to  give  such  a  certificate  ;  or  if  it  is  made  to  appear,  by  affi- 
davit, to  the  satisfaction  of  the  court,  or  a  judge  thereof, 
or  the  county  judge  of  the  county  to  which  the  warrant  is 
issued,  that  there  is  reason  to  suspect  that  a  certificate  given 
by  him  is  untrue,  or  that  it  fails  fully  to  set  forth  the  facts,- 
required  to  be  shown  thereby;  the  court  or  judge  may  make 
an  order,  directing  him  to  attend,  at  a  specified  time,  and  at 
a  place  within  the  county  to  which  the  warrant  is  issued, 

1  Wilson  V.  Paulsen,  57  Ga.,  596. 
«  Wehle  V.  Connor,  69  N.  T.,  546. 
8  Code  Civ.  Pro.,  §  650. 
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and  submit  to  an  examination  under  oath,  concerning  the 
same.  The  order  may,  in  the  discretion  of  the  court  or 
judge,  direct  an  appearance  before  a  referee  named  therein.' 

Rights  of  Owner  or  Master  of  Vessel  on  Which  Goods 
are  Shipped.— ^^ceitt  as  otherwise  prescribed  in  the  next  siib- 
division,  the  owner  or  master  of  a  vessel,  on  board  of  which 
goods  of  a  defendant,  against  whom  a  warrant  of  attachment 
is  issued,  have  been  shipped  for  transportation,  without  re- 
shipment  or  transshipment  in  the  State,  to  a  port  or  place 
without  the  State,  may  transport  and  deliver  them  accord- 
ing to  their  destination,  notwithstanding  the  warrant ; 
unless  the  plaintiff,  his  agent  or  attorney,  executes  to  the 
owner  or  the  master  of  the  vessel,  a  written  undertaking, 
with  sufficient  sureties,  in  a  sum  specified  therein,  to  pay 
him  all  expenses,  damages  and  charges,  which  may  be  in- 
■curred  by  him,  or  to  which  he  may  be  subjected,  for  un- 
lading the  goods  from  the  vessel,  and  for  all  necessary 
detention  of  the  vessel  for  that  purpose.  The  undertaking 
must  be  approved,  with  respect  to  its  form,  the  sum  speci- 
fied therein,  and  the  sufficiency  of  the  sureties,  by  a  judge 
of  the  court,  or  the  county  judge  of  the  county  wherein  the 
vessel  is  situated,  or  in  the  city  and  county  of  New  York, 
by  a  judge  of  a  superior  city  court  within  that  city  and 
oounty." 

Exception.  — -The  last  section  cited  does  not  apply,  where  the 
owner  or  master,  before  the  shipment  of  the  goods,  had  actual 
information  of  the  granting  of  the  warrant,  or  where  he  has, 
in  any  wise,  connived  at,  or  been  privy  to,  the  shipment 
thereof,  for  the  purpose  of  screening  them  from  legal  process, 
or  of  hindering,  delaying  or  defrauding  creditors. ' 

Sheriff  to  Make  Inventory. — The  sheriff  must,  immedi- 
ately after  levying  under  a  warrant  of  attachment,  make, 
with  the  assistance  of  two  disinterested  freeholders,  a  de- 
scription of  the  real  property,  and  a  just  and  true  inventory 
of  the  personal  property  upon  which  it  was  levied,  and  of 
the  books,  vouchers  and  other  papers  taken  into  his  custody, 

'  Code  Civ.  Pro.,  §  631;  Buckingham  v.  White,  35  Hun,  441;  Hall  «.  Brooks', 
id.,  577. 
»  Code  Civ.  Pro.,  §  653. 
«  Code  Civ.  Pro.,  §  653. 
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stating  therein  the  estimated  value  of  eaeh  parcel  of  reaS 
property  attached,  or  of  the  interest  of  the  defendant  therein^ 
and  of  each  article  of  personal  property,  enumerating  sncb 
of  the  latter  as  are  perishable.  The  inventory  must  b& 
signed  by  the  sheriflE  and  the  appraisers  ;  and  must,  within 
five  days  after  the  levy,  be  filed  in  the  office  of  the  clerk  of 
the  county,  where  the  property  is  attached." 

To  Maintain  Actions,  etc. — ^The  sheriff  must,  subject  to- 
the  direction  of  the  court  or  judge,  coUect  and  receive  all 
debts,  effects  and  things  in  action,  attached  by  him.  He- 
may  maintain  any  action  or  special  proceeding  in  his  own. 
name,  or  in  the  name  of  the  defendant,  which  is  necessary 
for  that  purpose,  or  to  reduce  to  his  actual  possession  an: 
article  of  personal  property,  capable  of  manual  delivery,, 
but  of  which  he  has  been  unable  to  obtain  possession.  And' 
he  may  discontinue  such  an  action  or  special  proceeding,  at 
such  time  and  on  such  terms  as  the  court  or  judge  directs." 

An  indebtedness  due  upon  account  from  a  third  person  to* 
the  principal  defendant,  cannot  be  reached  on  attachment 
by  seizure  and  sale  of  the  books  of  account,  etc.,  but  only 
by  a  suit  by  the  sheriff  to  coUect  the  debt  and -apply  the 
proceeds  to  the  plaintiff's  demand." 

As  to  PerisJiable  Goods. — If  property  attached,  other  than 
a  vessel,  is  perishable,  the  court  or  judge  may,  by  an  order 
made  with  or  without  notice,  as  the  urgency  of  the  case  in 
its  or  his  opinion  requires,  direct  the  sheriff  to  sell  it  at  pub- 
lic auction,  and  thereupon  the  sheriff  must  sell  it  accord- 
ingly. If  it  consists  of  live  animals,  the  same  proceedings 
may  be  had,  but  such  notice  shall  be  given  to  the  parties  to 
the  action,  of  the  application  for  the  order  as  the  court  or 
judge  prescribes.  The  order  directing  the  sale  must  pre- 
scribe the  time  and  place  of  the  sale,  and  notice  thereof  must , 
be  given  in  such  manner,  and  for  such  time  as  is  prescribed 
in  the  order.  The  sheriff  must  retain  in  his  hands  the  pro-^ 
ceeds  of  the  sale,  after  deducting  his  expenses  as  allowed  by 
the  court  or  judge." 

'  Code  Civ.  Pro.,  §  654. 

«  Code  Civ.  Pro.,  §  655;  Andrews  «.  Glenville  Woolen  Co.,  11  Abb.  Pr.  (IC 
S.),  78. 
8  Clark  V.  Warren,  7  Lans.,  180. 
^  Code  t;iv.  Pro.,  §  656;  Pollard  v.  Baker,  101  Mass.,  259. 
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A  statutory  antlioiity  to  sell  "perishable  goods"  wMcIl 
have  been  seized  on  an  attachment,  should  be  limited  to 
such  goods  as  are  liable  to  perish  before  the  time  arrives  at 
which  they  might  be  sold  in  the  regular  course  of  proceed- 
ings.' It  should  appear  that  the  property  is  inherently 
liable  to  deterioration  and  decay  ;  it  is  not  sufficient  to  show 
that  it  will  depreciate  in  value  because  of  changes  in  the 
styles  and  fashions."  But  by  consent  of  all  the  parties  the 
sheriff  may  seU  any  property  attached  and  hold  the  pro- 
ceeds, as  the  property  itself.  In  the  sale  of  attached  goods, 
neither  the  court  nor  the  parties  can  compel  the  sheriff  to 
employ  an  auctioneer.  The  sheriff  has  the  sole  right  to 
direct  and  control  the  sale.  He  may  employ  an  auctioneer 
whose  legal  fees,  and  no  Tnore,  are  a  proper  item  to  be  al- 
lowed, as  disbursements  upon  the  attachment  proceedings. 
The  sheriff  remains  responsible  for  the  proceeds,  although 
by  consent  of  the  parties,  the  court  appoints  an  auctioneer 
to  sell.  He  has  no  more  right  to  permit  the  proceeds  to  go 
into  the  hands  of  such  auctioneer,  than  into  the  hands  of 
any  other  agent  he  might  employ  about  the  sale. ' 

Claim  of  Property,  How  Tried. — If  goods  or  effects,  other 
than  a  vessel,  attached  as  the  property  of  the  defendant, 
are  claimed  by  or  in  behalf  of  another  person,  as  his  prop- 
erty, the  sheriff  may,  in  his  discretion,  empanel  a  jury  to 
try  the  validity  of  the  claim." 

Proceedings  if  Claimant  Succeeds. — If,  by  their  inquisi- 
tion, the  jury  find  the  property  of  the  goods  or  Effects  to 
have  been  in  the  claimant  at  the  time  of  the  levy,  the  sheriff 
must  forthwith  deliver  them  to  him  or  his  agent ;  unless  the 
plaintiff  gives  an  undertaking,  with  sufficient  sureties,  to 
indemnify  the  sheriff  for  the  detention  thereof.  If  the  un- 
dertaking is  given,  the  sheriff  must  detain  the  goods  or 
effects,  as  the  property  of  the  defendant. ' 

If  the  property  is  found  to  be  in  the  defendant,  the  finding 

'Henisler  v.  Friedman,  5  Penn.  L.  J.,  147;  Oneida  Nat.  Bank  ».  PuMi,  ,2 
Mich.  (N.  P.),  321. 
"  FiskD.  Spring,  25  Hun,  367. 
«  Griffin  v.  Helmbold,  72  N.  Y.,  437. 
<  Code  Civ.  Pro.,  §657. 
»  Code  Civ.  Pro..  §  658. 
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does  not  prejudice  the  right  of  the  claimant  to  bring  an 
action,  to  recover  the  goods  or  effects,  or  the  value  thereof." 

On  Claim  to  Domestic  Vessel. — Where  a  vessel,  belong- 
ing to  a  port  or  place  in  the  United  States,  or  a  share  or 
interest  therein,  is  attached,  the  court  or  judge,  on  the 
application,  within  thirty  days  thereafter,  of  a  person 
claiming  title  thereto,  or  of  his  agent,  must  appoint  three 
indifferent  persons  tq  make  a  valuation  thereof." 

Apprasiers,  How  Sworn. — A  valuation  of  a  vessel,  or  of 
a  share  or  interest  therein,  made  as  prescribed,  must  be  in 
writing,  and  subscribed  by  the  appraisers ;  each  of  whom 
must  take  and  subscribe  an  affidavit  annexed  thereto,  to  the 
■  effect  that  the  valuation  is,  in  all  respects.  Just  and  fair,  and 
that  the  value  of  the  vessel,  share  or  interest,  is  truly  stated 
therein,  according  to  the  deponent's  belief.  The  valuation 
must  be  immediately  returned  to  the  court  or  judge  ;  and, 
after  an  undertaking  is  given,  or  after  the  expiration  of  the 
time  to  give  an  undertaking,  as  prescribed  in  the  next  sub- 
division, it  must  be  delivered  to  the  sheriff.' 

.  Undertaking. — Within  two  days  after  the  valuation  is 
returned,  the  claimant  or  his  agent  may  execute  an  under- 
taking to  the  sheriff,  with  sufficient  sureties,  approved  by 
the  court  or  Judge,  who  must  Justify  in  twice  the  appraised 
value,  to  the  effect,  that,  in  an  action  to  be  brought  on  the 
undertaking,  the  claimant  will  establish  that  he  was  the 
owner  of  the  vessel,  share  or  interest,  at  the  time  of  the  levy 
thereupon ;  and  that  in  case  of  his  failure  to  do  so,  he  will 
pay  the  amount  of  the  valuation,  with  interest  from  the 
date  of  the  undertaking,  to  the  sheriff  ;  or,  if  the  warrant  is 
vacated  or  annulled,  to  the  defendant  or  his  personal  repre- 
sentative.* 

Vessel,  When  Discharged. — Upon  such  an  undertaking 
being  executed  and  delivered  to  the  sheriff,  the  court  or, 
judge  must  make  an  order,  directing  the  vessel  or  share  to 
be  discharged  from  the  attachment.  Thereupon  the  sheriff 
must  discharge  the  same  accordingly.' 

'  Code  CiT.  Pro.,  §  659. 

«  Code  Civ.  Pro.,  §  660;  Haeberle  v.  Barringer,  39  La.  Ann.,  410;  Merritt  ». 
Peabody,  40  Ga.,  178. 
«  Code  Civ.  Pro.,  §  661. 
«  Code  Civ.  Pro  ,  §  663. 
'  Code  Civ.  Pro.,  §  663. 
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Undertaking y  when  Sued. — The  court  or  judge  may,  upon 
the  application  of  either  party,  at  any  time  before  the  war- 
Tant  is  vacated  or  anmilled,  direct  the  sheriff  to  commence  • 
an  action  upon  the  undertaking,  upon  such  terms  and  con- 
ditions, and  under  such  regulations,  between  him  and  the 
applicant,  as  it  or  he  deems  just.  And  if  the  warrant  of 
attachment  is  vacated  or  annulled,  the  defendant  in  the 
attachment,  his  assignee  or  personal  representative,  may 
commence  and  maintain  an  action  upon  the  undertaking, 
or  may  be  substituted,  in  place  of  the  sheriff,  in  an  action 
pending  thereupon.' 

Defense  in  Action  Upon. — In  such  an  action,  the  claim- 
ant may  show,  in  bar  of  a  recovery,  that  he  was  the  owner 
of  the  vessel,  share,  or  interest,  at  the  time  vs^hen  it  was  at- 
tached. If  judgment  passes  against  him,  the  plaintiff  is 
entitled  to  recover  the  amount  of  the  valuation,  with  inter- 
est from  the  date  of  the  undertaking." 

Foreign  Vessel,  how  Valued. — Where  a  foreign  vessel,  or 
a,  share  or  interest  therein,  is  attached,  it  must  be  valued,  as 
prescribed  in  sections  660  and  661  of  the  Code,  upon  the  ap- 
plication of  a  person,  who  makes  affidavit,  to  the  effect  that 
lie  is  the  owner  thereof,  or  that  he  is  the  agent  of  a  person, 
naming  him  and  his  residence,  whom  he  believes  to  be  the 
•owner  of  the  vessel,  share,  or  interest  attached." 

Notice  Thereof. — Notice  of  the  application  must  be  given 
to  the  plaintiff,  as  the  court  or  judge  deems  reasonable." 

Plaintiff  to  git^e  Bond. — Within  three  days  after  the 
valuation  is  returned,  the  plaintiff  must  give,  to  the  person 
in  whose  behalf  the  claim  is  made,  an  undertaking,  with 
sufficient  sureties,  approved  by  the  court  or  judge,  who  must 
justify  in  twice  the  appraised  value,  to  the  effect  that  they 
will  pay  such  damages  as  may  be  recovered  for  seizing  the 
vessel,  share,  or  interest,  in  an  action  brought  against  the 
sheriff,  or  the  plaintiff  in  the  attachment,  within  three 
months  from  the  approval  of  the  undertaking,  if  it  appears 
therein  that  the  vessel,  share,  or  interest  belonged;  at  the 
time  of  attaching  it,  to  the  person  in  whose  behalf  the  claim 
is  made." 

•  Code  Civ.  Pro.,  §  664.  *  Code  Civ.  Pro.,  §  667. 

«  Code  Civ.  Pro.,  §  665.  »  Code  Civ.  Pro.,  §  668. 

^  Code  Civ.  Pro.,  §  666.  ~ 
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Vessel,  when  Discharged. — Unless  such  an  undertaking 
is  given,  the  court  or  judge  must  grant  an  order  discharg- 
ing the  vessel,  share  or  interest  so  claimed,  from  the  attach- 
ment ;  whereupon  the  sheriflE  must  discharge  the  same  ac- 
cordingly.' 

When  Debtor  may  Claim.— U,  after  sach  an  undertaking 
is  given  by  the  plaintiff,  the  warrant  is  vacated  or  annulled, 
or  the  attachment  is  discharged  as  to  the  vessel,  share,  or 
interest,  the  defendant  or  his  agent  is  entitled  to  claim  the 
same,  or  the  proceeds  thereof,  if  it  has  been  sold,  only  upon 
his  showing,  to  the  satisfaction  of  the  court  or  Judge,  that 
the  undertaking  has  been  discharged;  or  giving  to  the 
plaintiff  an  undertaking,  with  sufficient  sureties,  approved 
by  the  court  or  judge,  who  must  justify  in  twice  the  ap- 
praised" value,  to  the  effect  that  they  will  indemnify  the 
plaintiff  against  all  charges  and  expenses,  in  consequence 
of  the  undertaking."  ' 

Vessel,  when  Sold. — If  the  undertaking  of  the  plaintiff 
is  not  discharged,  or  he  is  not  indemnified,  as  above  pre- 
scribed, within  one  month  after  the  defendant  becomes 
entitled  to  claim  the  vessel,  share,  -or  interest,  as  so  pre- 
scribed, it  may  be  sold  by  the  sheriff,  in  whose  custody  it 
is,  upon  an  order  of  the  court  or  judge  ;  and  the  proceeds 
of  the  sale  must  be  paid  to  the  persons  who  executed  the 
undertaking,  for  their  indemnity/ 

If  a  claim  is  not  made,  by  or  in  behalf  of  an  owner  of  a 
domestic  vessel,  or  of  a  share  or  interest  therein,  within 
thirty  days  after  it  is  attached,  or  if  the  proper  undertaking 
is  not  executed  by  the  claimant ;  or  if  a  claim  is  not  made^ 
within  that  time,  by  or  in  behalf  of  the  owner  of  a  foreign 
vessel,  or  of  a  share  or  interest  therein ;  the  vessel,  share  or 
interest,  may  be  sold  by  the  sheriff,  under  an  order  of  the 
court  or  judge,  upon  the  application  of  the  plaintiff,  if,  in 
the  opinion  of  the  court  or  judge,  a  sale  is  necessary.* 

Where  a  share  or  interest  in  a  vessel,  foreign  or  domestic, 
is  attached,  if  the  proper  claim  to  it  is  not  made,  by  or  in 
behalf  of  an  owner  thereof,  within  thirty  days  thereafter, 
it  may  be  sold  by  the  sheriff,  under  an  order  of  the  court 

I  Code  Civ.  Pro.,  §  669.  ^  Code  Civ.  Pro ,  §  671. 

»  Code  Civ.  Pro.,  §  670.  «  Code  Civ.  Pro.,  §  672. 
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or  judge,  -upon  the  application  of  a  joint  owner,  or  his 
agent.' 

Sheriff  to  Keep  Property  Attached. — The  sheriff  must 
keep  the  property  attached  by  him,  or  the  proceeds  of 
property  sold,  or  of  a  demand  collected  by  him,  to  answer 
any  judgment  that  may  be  obtained  agaiast  the  defendant 
in  the  action." 

Where  personal  property  is  attached  by  an  officer,  it  is 
his  duty,  as  soon  as  may  be,  to  remove  the  property  from 
the  possession  of  the  debtor  and  into  his  own  immediate 
possession.  The  permanent  stationing  of  a  keeper  over  the 
property  is  not  warranted  by  law,  and  a  charge  therefor 
cannot  legally  be  included  in  the  taxable  costs  of  the  action.' 
If  he  delay  unreasonably  to  take  them  into  his  possession, 
he  becomes  a  tresspasser  thereby.  ■* 

Where  property  has  been  duly  attached,  it  is  held  to  meet 
the  ultimate  recovery  in  the  action,  and  the  attachment  can- 
not be  discharged  upon  an  offer  to  pay  the  amount  of  the 
judgment  first  found,  from  which  judgment  the  plaintiff 
has  duly  appealed.' 

Sheriff,  when  to  pay  Money  into  Court. — The  court',  upon 
the  application  of  either  party  to  the  action,  may  direct  the 
sheriff,  either  before  or  after  the  expiration  of  his  term  of 
office,  to  pay  into  court  the  proceeds  of  a  demand  collected, 
or  property  sold  ;  or  to  deposit  them  in  a  designated  bank 
or  trust  company,  to  be  drawn  out  only  upon  the  order  of 
the  court.' 

When  to  Release  or  Deliver  Property.— 'Vf 'here  the  pro- 
ceeds of  the  property  sold,  and  of  the  demands  collected 
by  the  sheriff,  exceed  the  amount  of  the  plaintiff's  demand, 
with  the  costs  and  expenses,  and  of  all  other  warrants  of 
attachment  or  executions  in  the  sheriff's  hands,  chargeable 
upon  the  same ;  the  court,  or  the  judge  who  granted  the 

>  Code  Civ.  Pro..  §  673. 

«  Code  Civ.  Pro.,  §  674. 

3  Cutter  «.  Howe,  123  Mass.,  541;  Scott  t).  Davis,  26  La.  Ann.,  688;  New- 
man V.  Kane,  9  Nev. ,  234. 

'  Davis  V.  Stone,  120  Mass.,  328;  Williams  v.  Powell,  101  id.,  467. 

5  Wright  V.  Rowland,  4  Abb.  Ct.  App.,  649;  S.  C,  4  Keyes,  165;  36  How. 
Pr.,  248. 

«  Code  Civ.  Pro.,  §  675. 
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warrant,  upon  the  application  of  the  defendant,  or  of  an 
assignee  of,  or  purchaser  from  the  defendant,  and  upon 
notice  to  the  plaintiff,  and  the  plaintiffs  in  the  other  war- 
rants or  executions,  may,  at  any  time  during  the  pendency 
of  the  action,  make  an  order,  directing  the  sheriff  to  pay 
over  the  surplus  to  the  applicant,  and  to  release  from  the 
attachment  the  remaining  real  and  personal  property  at- 
tached.' 

When  Action  hy  Plaintiff.— The  plaiatiff  by  leave  of  the 
court  or  judge,  procured  asprescribed  in  the  next  subdivis- 
ion, may  bring  and  maintain,  in  the  name  of  himself  and  the 
sheriff  jointly,  by  his  own  attorney,  and  at  his  own  expense, 
any  action  which,  by  the  provisions  of  the  Code,  may  be 
brought  by  the  sheriff,  to  recover  property  attached,  or  the 
value  thereof,  or  a  demand  attached,  or  upon  an  undertak- 
ing, given  as  therein  prescribed,  by  a  person  other  than 
the  plaintiff.  The  sheriff  must  receive  the  proceeds  of  such 
an  action,  but  he  is  not  liable  for  the  costs  or  expenses 
thereof.  Costs  may  be  awarded  in  such  an  action  against 
the  plaintiff  in  the  warrant,  but  not  against  the  sheriff." 

Leave  For,  How  Procured. — The  court  or  judge  must 
grant  leave  to  bring  such  an  action,  where  it  appears  that 
due  notice  of  the  application  therefor  has  been  given  to  the 
sheriff ;  but,  before  doing  so,  the  court  or  judge  may  require 
that  notice  of  the  application  be  given  to  the  plaintiff,  in 
any  other  warrant  against  the  same  defendant.  And  such 
terms,  conditions  and  regulations  may  be  imposed  in  the 
order  granting  leave,  as  the  court  or  judge  thinks 'proper, 
for  the  due  protection  of  the  rights  and  interests  of  all  p'er- 
sons  interested  in  the  disposition  of  the  proceeds  of  the 
action.' 

Joined  With  Sheriff  After  Action  Commenced. — Leave 
may  in  like  manner  and  with  like  effect,  be  granted  to  the 
plaintiff  in  the  warrant,  to  be  joined  with  the  sheriff,  in  an 
action  brought  by  the  sheriff,  in  a  case  where  he  might  have 
procured  leave  to  bring  the  action,  as  prescribed  in  sections 
677  and  678  of  the  Code.     Upon  an  application  therefor,  the 

'  Code  Civ.  Pro.,  §  676.  ^  Code  Civ.  Pro.,  §  678.. 

«  Code  Civ.  Pro.,  §  677.  I 
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court  or  judge  may,  in  a  proper  case,  require  the  plaintiff  to 
provide  for  the  expenses  in  the  action,  already  incurred  by 
the  sheriff.  The  application  must  be  denied  in  case  of  an  un- 
reasonable delay  in  making  it ;  or  where  an  application 
was  made  before  the  action  was  brought,  and  the  plaintiff 
neglected  or  refused;  without  a  good  excuse  therefor,  to 
comply  with  the  terms,  conditions  or  regulations  then  im- 
posed.' 

Judge  to  Direct  Management  of  Action. — The  court  or 
judge  may,  upon  the  application  of  the  sheriff,  or  of  the  defend- 
ant in  the  warrant,  during  the  pendency  of  the  action,  brought 
as  prescribed  in  the  last  three  sections  of  the  Code  cited, 
direct  as  to  the  conduct,  discontinuance  or  settlement  of  the 
same,  and  as  to  the  application  or  disposition  of  the  money 
or  property  recovered  therein,  as  justice  requires." 

Return  of  Inventory. — ^Upon  the  application  of  either 
party,  and  proof  of  the  neglect  qf  the  sheriff,  the  court  or 
judge  may,  by  order,  require  the  sheriff  to  return  'an  in- 
ventory. Disobedience  to  such  an  order  may  be  punished 
as  a  contempt  of  the  court.'  • 

Sheriff''  s  Return  on. — The  return  of  the  sheriff  should 
show  that  the  property  was  levied  upon  as  belonging 
to  the  defendant.*  And  in  attaching  property  incap- 
able of  manual  delivery,  and  in  possession  of  a  corpo- 
ration or  an  association,  it  should  show  affirmatively 
with  whom  the  copy  of  the  warrant  and  the  requisite 
notice,  had  been  left,  so  that  the  court  can  determine 
whether  the  company  has  been  duly  apprised  of  the 
proceedings.'  Perhaps  in  our  State,  as  in  New  Jersey,'  the 
sheriff's  certificate  that  he  has  duly  executed  the  warrant, 
accompanied  by  an  inventory  and  appraisement  as  the  Code 
directs,  would  constitute  a  sufficient  return  unless  the  war- 
rant were  vacated  or  annulled.    The  better  practice  is,  how- 

»  Code  Civ.  Pro.,  §  679. 

«  Code  Civ.  Pro. ,  §  680. 

8  Code  Civ.  Pro.,  §  681. 

■>  Code  Civ.  Pro.,  §  654 ;  Sharp  v.  Baird,  43  Cal.,  577;  Foster  v.  lUinski,  3 
m.  App.,  345;  Norveir  ».  Porter,  62  Mo.,  309;  Sanford  ».  Pond,  37  Conn.,  588. 

'  No.  Cent.  R.  Co.  v.  Rider,  45  Md.,  24;  see  Leonard  «.  Woodward,  34  Mich., 
514;  Liblong  «.  Kansas  P.  Ins.  Co.,  82  Penn.  St.,  418;  Polsom  v.  Conner,  49 
Vt.,  4;  Ezelle  v.  Simpson,  42  Miss.,  515. 

•  Boyd  «.  King,  36  N.  J.  L.,  21. 
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ever,  to  show  by  a  return,  all  and  particular  tlie  proceedings 
had  upon  and  under  the  warrant.  The  return,  after  it  is 
filed,  may  be  amended  in  a  proper  case,  on  the  application 
of  the  officer  making  it.'  A  return  is  also  open  to  contra- 
diction.' 

3.   Yacating  or  Modifying  the  Warrant. 

Motion  for,  When  and  l)y  Whom  Made. — The  defend- 
ant, or  a  person  who  has  acquired  a  lien  upon,  or  interest  in, 
his  property,  after  it  was  attached,  may,  at  any  time  before 
the  actual  application  of  the  attached  property,  or  the  pro- 
ceeds thereof,  to  the  payment  of  a  judgment  recovered  in 
the  action,  apply  to  vacate  or  modify  the  warrant,  or  to  in- 
crease the  security  given  by  the  plaintiff,  or  for  one  or  more 
of  those  forms  of  relief,  together,  or  in  the  alternative." 

Motion,  How  Made  and  Opposed. — An  application  speci- 
fied in  the  last  cited  section,  may  be  founded  only  upon  the 
papers  upon  which  the  warrant  was  granted  ;  in  which  case 
it  must  be  made  to  the  court,  or,  if  the  warrant  was  granted 
by  a  judge  out  of  court,  to  the  same  judge,  in  court  or  out 
of  court,  and  with  or  without  notice  as  he  deems  proper. 
Or  it  may  be  founded  upon  proof  by  affidavit,  on  the  part 
of  the  defendant ;  in  which  case  it  must  be  made  to  the  court, 
or,  if  the  warrant  was  granted  by  a  judge  out  of  court,  to 
any  judge  of  the  court,  upon  notice  ;  and  it  may  be  opposed 
by  new  proof,  by  affidavit,  on  the  part  of  the  plaintiff,  tend- 
ing to  sustain  any  ground  for  the  attachment,  recited  in  the 
warrant,  and  no  other,  unless  the  defendant  relies  upon  a 
discharge  in  bankruptcy,  or  upon  a  discharge  or  exoneration, 
granted  in  insolvent  proceedings  ;  in  which  case,  the  plaint- 
iff may  show  any  matter  in  avoidance  thereof,  which  he 
might  show  upon  the  trial.* 

The  denial  of  such  an  application  does  not  prejudice  a 
subsequent  application,  seasonably  made,  founded  upon  the 
failure  of  a  complaint  which  had  not  been  filed  or  served  at 
the  time  of  the  former  application,  to  set  forth  any  of  the 

•  Odom  V.  Shackelford,  44  Ala.,  331;  Sanford  ti.  tond.,  37  Conn.,  588. 
'  Buckingham  «.  Osborne,  44  Conn.,  183. 

3  Code  Civ.  Pro.,  §  682;  Dusseldorf  v.  KedUch,  16  Hun,  634. 

*  Code  Civ.  Pro.,  §  683;  Ives  «.  Holden,  .14  Hun,  402;  Steuben  Co.  Bank  v. 
Alberger,  55  How.  Pr.,  481. 
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causes  of  action  mentioned  in  sections  635  and  637  of  the 
Code  of  Civil  Procedure.' 

Discharge. — The  defendant  may,  at  any  time  after  betas 
appeared  in  the  action,  and  before  final  judgment,  apply  to 
the  judge  who  granted  the  warrant,  or  to  the  court,  for  an 
order  to  discharge  the  attachment,  as  to  the  whole  or  a  part 
of  the  property  attached.'' 

Undertaking  to  he  Given. — Upon  such  an  application,  a 
sole  defendant  must  give  an  undertaking,  with  at  least  two 
sufficient  sureties,  to  the  effect  that  he  wiU,  on  demand,  pay 
to  the  plaintiff  the  amount  of  any  judgment  which  may  be 
recovered  in  the  action  against  him,  not  exceeding  a  sum 
specified  in  the  undertaking,  with  interest.  The  sum  so 
specified  must  be  at  least  equal  to  the  amount  of  the  plaint- 
iff's demand,  as  specified  in  his  affidavit ;  or,  at  the  option 
of  the  defendant,  equal  to  the  appraised  value,  according  to 
the  inventory  of  the  property  attached  ;  or,  if  the  application 
is  to  discharge  the  attachment,  as  to  a  part  only  of  the  prop- 
erty attached,  to  the  appraised  value  of  that  portion.' 

Application  by  one  of  several  Defendants. — Where  there 
are  two  or  more  defendants,  and  an  application  is  made,  as 
prescribed  in  the  last  two  sections  cited,  by  one  or  more,  but 
not  by  all  of  them,  the  undertaking  must  provide  for  the  pay- 
ment of  any  judgment,  which  may  be  recovered  against  any 
of  the  defendants  in  the  action,  unless  the  applicant  makes 
proof,  by  affidavit,  to  the  satisfaction,  of  the  court  or  judge, 
that  the  property,  with  respect  to  which  the  application  is 
made,  belongs  to  him  separately  ;  in  which  case,  the  under- 
taking must  provide  for  the  payment  of  any  judgment, 
which  may  be  recovered  in  the  action  against  the  ap- 
plicant, either  alone,  or  jointly  with  any  other  defendant. 
Where  such  an  application  is  made,  at  least  two  days 
notice  thereof,  with  a  copy  of  the  affidavit,  must  be 
served  upon  the  plaintiff's  attorney,  who  may  oppose  the 
application  by  proof,  by  affidavit,  that  one  or  more  of  the 
other  defendants  own,  or  have  an  interest  in  the  property.' 

1  Code  Civ.  Pro.,  §  686. 

»  Code  Civ.  Pro.,  §  687. 

3  Code  Civ.  Pro.,  §'688;  Dusseldorf  v.  Eedlich,  16  Hun,  634. 

*  Code  Civ.  Pro.,  §  689. 
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Sureties  to  Justify. — ^An  undertaking,  given  as  prescribed 
in  the  last  two  sections  cited,  must  be  forthwith  filed  with 
the  clerk.  A  copy  thereof,  with  a  notice  of  the  filing,  must 
be  forthwith  served  upon  the  plaintiffs  attorney;  who 
may,  within  three  days  thereafter,  give  notice  to  the  sheriff, 
that  he  excepts  to  the  sufficiency  of  the  sureties.  There- 
upon the  sureties  must  justify,  upon  the  like  notice,  and  in 
like  manner,  as  bail  upon  an  arrest ;  or  a  new  undertaking  must 
be  given,  with  new  sureties,  who  must  justify  in  like  man- 
ner. If  the  plaintiff  does  not  except,  as  prescribed  in  this 
section,  he  is  deemed  to  have  waived  all  objection  to  the 
sureties.' 

■  Sheriff  to  Retain  Property. — The  sheriff  is  responsible 
for  the  sufficiency  of  the  sureties  ;  and  he  may  retain  pos- 
session of  the  property  attached,  and  the  proceeds  thereof, 
until  the  objection  to  them  is  waived,  as  prescribed  in  the 
last  section,  or  they,  or  the  new  sureties,  justify." 

As  to  Vessels. — Stay  of  Proceedings,  etc.- — The  last  five 
sections  are  applicable  where  a  vessel,  or  a  share  or  in- 
terest therein,  is  attached.  If  it  is  necessary,  to  ena- 
ble the  defendant  to  discharge  the  attachment,  the  court 
or  judge  may,  by  order,  stay  any  proceeding  specified  in 
article  second  of  this  title,  or  extend  the  time  to  do  any  act 
therein  specified.  ° 

Partners,  when  may  Apply  for  Discharge. — If  a  warrant 
of  attachment  is  levied  upon  the  interest  of  one  or  more 
partners,  in  goods  or  chattels  of  a  partnership,  the  other 
partners,  who  are  not  defendants  in  the  action,  or  any  of 
them,  may,  at  any  time  before  final  judgment,  apply  to  the 
judge  who  granted  the  warrant,  or  to  the  court,  upon  an 
affidavit  showing  the  facts,  for  an  order  to  discharge  the 
attachment,  as  to  that  interest." 

The  right  of  the  sheriff  to  levy  upon  and  sell  the  interest 
of  a  partner  in  partnership  property,  under  an  attachment 
or  execution  against  such  partner  for  his  individual  debt,  is 
undoubted.  For  the  purpose  of  rendering  such  levy  and 
sale  effectual,  it  is  also  weU  settled  that  the  sheriff  may  take 
possession  of  the  whole  property,  and,  upon  a  sale,  may  de- 

1  Code  Civ.  Pro.,  §  690.  '  Code  Civ.  Pro.,  §  692. 

5  Code  Civ.  Pro.,  §  691.  •*  Code  Civ.  Pro.,  §  693. 
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liver  it  to  the  purchaser^  wjio  takes  it  subject  to  the  rights  of 
the  copartners  of  the  debtor  and  the  creditors  of  the  firm,  and 
subject  to  an  accpuijting  which  may  disclose  that  he  derived 
no  beneficial  interest  .from  his  purchase.  All  that  he  can 
Hltimately  obtain  is  the -debtor's  share  of  such  surplus  as 
may  remain  after  payment  of  the  firm  debts,  and  the  ad- 
justment of  the  account  of  the  partners  as  between  theii>- 
selves.  The  proceedings  of  the  sheriff  to  reach  this  inter- 
est, should  be  conducted,  as  far  as  possible,  in  harmony 
with  the  rights  of  the  other  partners,  and  not  in  hostility  , 
to  them.  His  power  to  take  and  deliver  possession  of  the 
corpus  of  the  property,  is.  merely  incidental  to  the  right  to 
reach  the  interest  of  the  debtor,  and  is  to  be  exercised  only  . 
as  a  means  to  that  end.  Consequently  if  he  exceeds  that , 
limit,  and  undertakes  to  interfere  with  the  rights  of  the 
other  partners  to  a  greater  extent  than  is  necessary  to  reach 
the  interest  of  the  dejbtpr  partner,  and  dispose  of  it.  as,  when 
instead  of  selling  the  interest  of  the  debtor  partner,  he  un- 
dertakes to  sell  the  entire  property,  although  his  act  is 
nugatory,  such  interference  renders  him  liable  as  a  tres- 
passer, ab  initio.^ 

By  section  693  of  the  Code  of  Civil  Procedure,  however, 
a  way  is  provided  by  which  the  partners,  other  than  the 
debtor  partner,  may  retain  control  of  the  partnership  prop- 
erty. Upon  the  application  provided  by  that  section,  the 
applicant  must  give  an  undertaking,  with  at  least  two  suffi- 
cient sureties,  to  the  effect  that  they  will  pay  to  the  sheriff, 
on  demand,  the  amount  of  any  judgment,  which  may  be 
recovered  against  the  partner  who  is  defendant  in  the  ac- 
tion ;  or  which  may  be  recovered  against  him,  in  any  other 
action,  wherein  the  other  partners  are  not  defendants,  and 
wherein  a  warrant  of  attachment,  or  an  execution,  may 
come  to  the  sheriff's  hands,  at  any  time  before  the  warrant 
of  attachment,  which  was  so  levied,  is  vacated  or  annulled  ; 
not  exceeding  a  sum,  specified  in  the  undertaking,  which 
must  not  be  less  than  the  value  of  the  interest  of  the  de- 
fendant, in  the  goods  or  chattels  seized,  by  virtue  of  the 
attachment,  as  fixed  by  the  court  or  judge.     If  the  value, 

1  Atkins  «.  Saxton,  77  N.  Y.,  195;  Waddell  «.  Cook,  3  Hill,  47. 
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in  the  opinion  of  the  court  or  judge,  is  uncertain,  the  sum 
shall  be  such  as  the  court  or  judge  determines.' 

For  the  purpose  of  fixing  the  sum,  or  determining  the 
sufficiency  of  the  sureties,  the  court  or  judge  may  receive 
affidavits  or  oral  testimony,  or  may  direct  a  reference.' 

The  court  or  judge  may  direct  that  the  plalntiflE  have 
nbtice  of  an  application  for  a  discharge  of  property,  or  of 
the  hearing  under  an  order  of  reference,  made  as  prescribed 
in  the  last  section  of  the  Code  cited ;  and  if  the  applicant 
does  not  appear,  where  notice  has  been  given,  the  applica- 
tion may  be  denied.' 

Where  a  warrant  of  attachment  has  been  levied  upon  the 
interest  of  a  defendant,  as  a  partner,  in  personal  property 
of  a  partnership,  and  the  attachment  has  been  discharged 
as  to  that  interest,  as  prescribed  in  sections  693  and  694  of 
the  Code,  a  levy,  by  virtue  of  an  execution  against  his  indi- 
vidual property,  cannot  be  made  upon  his  interest  in  the 
same  property,  unless  the  warrant  of.  abtaehment  has  been 
vacated  or  annulled.* 

4.  Regulations  When  There  are  Two  or  More  Warrants 
Against  the  Same  Defendant. 

Preferences  of  Two  or  More  Warrants. — Where  two  or 
more  warrants  of  attachment,  against  the  same  defendant, 
are  delivered  to  the  sheriff  of  the  same  county,  to  be  exe- 
cuted, their  respective  preferences,  and  the  rules,  where  a 
levy,  or  a  levy  and  sale,  have  been  made  under  a  junior 
warrant,  are  the  same,  as  where  two  or  more  executions, 
against  the  property  of  the  same  defendant,  are  delivered 
to  the  sheriff  of  the  same  county,  to  be  executed.' 

Rule  as  to  Levy  Under  Junior  Warrant. — Where  a  do- 
mestic vessel,  or  a  share  or  interest  therein,  has  been  at- 
tached, and  afterwards  released ;  or  where  the  personal 
property  of  a  partnership,  of  which  the  defendant  was  a 
member,  has  been  attached,  and  the  attachment  afterwards 
discharged,  upon  the  application  of  another  partner;  another 
warrant,  against  the  same  defendant,  shaU  not  be  levied  on 

'  Code  Civ.  Pro.,  §  694.  *  Code  Civ.  Pro.,  §  1415. 

«  Code  Civ.  Pro.,  §  695.  ^  oode  Civ.  Pro.,  §  697. 

3  Code  Civ.  Pro.,  §  696. 
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the  same  property,  by  the  sheriff  of  the  same  or  of  any  other 
county,  until  after  the  first  warrant  has  been  vacated  or 
annulled.  But,  except  as  thus  prescribed,  where  a  second 
warrant,  against  the  same  defendant,  is  delivered  to  the 
same  sheriff,  he  must  execute  it,  by  a  levy  upon  property 
within  his  county,  and  he  must  thereupon  take  the  same 
proceedings,  as  if  the  levy  was  made  under  the  first  warrant.' 

Undertaking  hy  Junior  Attaching  Creditor. — Where  a 
foreign  vessel,  or  a  share  or  interest  therein,  has  been  at- 
tached, and  valued  as  prescribed  in  article  two,  title  three 
of  the  Code  of  Civil  Procedure,  and  the  plaintiff,  in  the 
first  warrant  of  attachment,  fails  to  give  an  undertaking  to 
prevent  the  release  thereof,  the  court  or  judge  may  grant 
to  the  plaintiff  in  a  second  warrant,  then  in  the  sheriff's 
hands  for  execution,  an  extension  of  not  more  than  three 
days  thereafter,  within  which  to  furnish  an  undertaking,  in 
all  respects,  like  the  one  to  be  furnished  by  the  first  plain- 
tiff. And  if  he  furnishes  it,  within  that  time,  he  has  the 
same  rights  and  privileges,  and  is  subject  to  the  same  duties 
and  liabilities,  with  respect  to  the  vessel  and  its  proceeds, 
and  the  subsequent  proceedings  relating  thereto,  as  if  his 
was  the  first  warrant." 

As  to  Subsequent  Attachment. — If  a  foreign  vessel,  or  a 
share  or  interest  therein,  has  been  attached,  and  afterwards 
released,  by  reason  of  the  failure  of  the  plaintiff,  in  the 
first  or  the  second  warrant,  to  give  an  undertaking  to  pre- 
vent the  release,  it  shaU  not  be  again  attached,  under  a 
warrant  against  the  same  defendant,  which  had  been  deliv- 
ered to  the  sheriff  of  the  same  county,  before  the  expiry,- ^ 
tion  of  the  time  within  which  the  undertaking  should  have 
been  furnished.  .But  it  may  be  again  attached,  under  a 
subsequent  warrant  against  the  same  defendant ;  in  which 
case  the  plaintiff  therein,  and  the  plaintiff  in  each  warrant 
subsequently  delivered  to  the  sheriff,  have  the  same  rights 
and  privileges,  and  are  subject  to  the  same  duties  and  lia- 
bilities, with  respect  to  the  vessel  and  its  proceeds,  and  the 
subsequent  proceedings  relating  thereto,  as  if  the  warrant, 
under  which  it  was  attached,  was  the  first  warrant.' 

>  Code  Civ.  Pro.,  §  698.  =  Code  Civ.  Pro.,  §  703. 

2  Code  Giv.  Pro.,  §  701. 


276  Of  Sheriffs. 

When  Allowed  to  Commence  Action. — A  plaintiff  in  a 
second  warrant  may  apply  to- the  court  or  judge,  upon 
notice  to  the  plaintiff  in  the  iirst  warrant,  and  to  the 
sheriff,  for  leave  to  bring  and  maintain,  in  the  nanie  of  him- 
self and  the  sheriff  jointly,  any  action,  which  might  be 
brought  in  the  name  of  the  senior  plaintiff  and  the  sheriff.' 
If  it  appears  that  the  plaintiff  in  the  first  warrant  neglects 
or  refuses  to  be  joined  with  the  sheriff  in  such  an  action,  or 
to  comply  with  the  terms,  conditions  and  regulations  im- 
posed, either  upon  granting  him  an  order  for  that  purpose, 
or  upon  the  hearing  of  an  application,  made  as  prescribed 
in  this  section,  the  court  or  judge  may  grant  to  the  plaintiff' 
in  the  second  warrant,  leave  to  bring  and  maintain  such  an 
action,  in  the  name  of  himself  and  the  sheriff  jointly,  with 
like  effect  as  if  his  was  the  first  warrant/ 

Riglits  of  Other  Attaching  Creditors. — Where  there  are 
more  than  two  warrants  of  attachment,  against  the  same 
defendant,  the  plaintiffs  in  the  third  and  each  subsequent 
warrant  have,  according  to  their  respective  priorities,'  the 
same  rights  and  privileges,  a:s  against  the  plaintiffs  in  all 
senior  warrants,  which  the  plaintiff  in  the  second  warrant, 
has,  as  against  the  plaintiff  in  the  first,  and '  are  subject  to 
the  same  duties  and  liabilities  ;  except  that  a  second  exten- 
sion of.  the  time,  within  which  to  furnish  an  undertaking  to 
prevent  the  release  of  a  foreign  vessel,  or  a  share  or  interest 
therein,  shall  not  be  granted.  And  the  plaintiffs  in  two  or 
more  junior  warrants  of  attachment,  may,  by  agreement 
among  themselves,  take  jointly,  and  for  their  common  bene- 
fit, any  proceeding,  permitted  by  this  title  to  be  taken,  by 
the  plaintiff  in  a  second  or  subsequent  warrant  of  attach- 
ment ;  provided  that  it  does  not  interfere  with  the  prefer- 
ential or  other  right  of  an  intermediate  plaintiff." 

Rights  of  Junior  Plaintiff. — Where  the  plaintiff  in  a 
warrant  of  attachment  has  commenced  an  action,  in  the 
name  of  himself  and  the  sheriff  jointly,  a  plaintiff 
in  a  junior  warrant  may  apply  to  the  court  or  judge^ 
to  direct  as  to  the  conduct,  discontinuance  or  settle-  ' 
ment  of  the  same,  or  to  impose  terms,  conditions  and 
regulations  as  to  the  continuance  thereof,  in  the  interest  of 

1  Code  Civ.  Pro.,  §  704.  ^  Code  Civ.  Pro.,  §  705. 
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the  applicant ;  and  such  order  may  be  made  thereupon,  as 
justice  requires.  If  the  first  warrant  is  vacated,  or  the  at- 
tachment thereunder  is  released  or  discharged,  without 
affecting  the  cause  of  action  prosecuted  by  the  plaintiff 
therein  and  the  sheriff  jointly,  the  plaintiff  in  the  warrant 
next  in  order,  may,  upon  his  own  application,  be  substituted 
as  joint  plaintiff  with  the  sheriff,  by  an  order,  made  as  upon 
an  application  for  leave  to  bring  such  an  action.' 

5.  Proceedings  After  Judgment;  RigMs  of  Parties,  and 

Duties  of  the  Sheriff,  After  the  Warrant  is  Vacated  or 

Annulled,  or  the  Attachment  Discharged. 

Execution,  to  Whom  Issued. — Where  a  levy,  under  a 
warrant  of  attachment  in  an  action,  has  been  made,  an  exe- 
cution against  the  property,  upon  a  final  judgment  in  favor 
of  the  plaintiff  therein,  recovered  after  the  expiration  of  the 
term  of  office  of  the  sheriff,  who  made  the  levy,  must  never- 
theless be  directed  to  and  executed  by  that  sheriff,  unless 
another  person  is  designated  by  law  to  complete  the  un- 
finished business  pertaining  to  his  office  ;  or,  in  that  case,  to 
the  person  so  designated ' 

Judgment,  How  Enforceable. — Where  the  defendant,  who 
has  not  appeared,  is  a  non-resident  of  the  State,  or  a  foreign 
corporation,  and  the  summons  was  served  without  the  State, 
or  by  publication,  pursuant  to  an  order  obtained  for  that 
purpose,  as  prescribed  in  the  Code  of  Civil  Procedure,  the 
judgment  can  be  enforced  only  against  the  property  which 
has  been  levied  upon,  by  virtue  of  the  warrant  of  attach- 
ment, at  the  time  when  the  judgment  is  entered.  ° 

Judgment,  How  Satisfied. — Where  an  execution  against 
property  is  issued  upon  a  judgment  for  the  plaintiff,  in  an 
action  in  which  a  warrant  of  attachment  has  been  levied, 
the  sheriff  must  satisfy  it  as  follows  : 

1.  He  must  pay  over  to  the  plaintiff  all  money  attached 

'  Code  Civ.  Pro.,  §  703. 

«  Code  Civ.  Pro.,  §  706. 

'  Code  Civ.  Pro.,  §  707;  but  tliis  section  does  not  declare  the  effect  of  such  a 
Judgment  as  is  described  in  the  section,  with  respect  to  the  application  of  any 
fitatate  of  limitation;  Clymore  «.  Williams,  77  111.,  618;  Gass  v.  Williams,  46 
Ind.,  253;  Parsons  v.  Paine,  36  Ark.,  124;  Banta  v  Wood,  33  Iowa  469; 
Massey  ».  Scott,  49  Mo.,  378;  Autry  v.  Walters,  46  Ala.,  476. 
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by  him,  and  tlie  proceeds  of  all  sales  of  perishable  property, 
or  of  any  vessel  or  share  or  interest  therein,  or  animals,  sold 
by  him,  or  of  any  debts,  or  other  things  in  action  collected 
or  sold  by  him  ;  or  so  much  thereof  as  is  necessary  to 
satisfy  the  judgment. 

2.  If  any  balance  remains  due,  he  must  sell,  under  the 
execution,  the  other  personal  property  attached,  or  so  much 
thereof  as  is  necessary ;  including  rights  or  shares  in  the 
stock  of  an  association  or  corporation,  or  a  bond  or  other 
instrument  for  the  payipent  of  money,  executed  and  issued, 
with  the  interest  coupons  annexed,  if  any,  by  a  government, 
State,  county,  public  officer,  or  municipal  or  other  corpora- 
tion, which  is  in  terms  negotiable,  or  payable  to  the  bearer 
or  holder,  the  principal  whereof  is  not  then  payable ;  but 
not  including  any  other  debt  or  thing  in  action.  If  the  pro- 
ceeds of  that  property  are  insufficient  to  satisfy  the  judg- 
ment, and  the  execution  requires  him  to  satisfy  it  out  of  any 
other  personal  property  of  the  defendant,  he  must  sell  the 
personal  property,  upon  which  he  has  levied  by  virtue  of 
the  execution.  If  the  proceeds  of  the  personal  property, 
applicable  to  the  execution,  are  insufficient  to  satisfy  the 
judgment,  the  sheriff  must  sell,  unc^er  the  execution,  all  the 
right,  title  and  interest,  which  the  defendant  had  in  the  real 
property  attached,  at  the  time  when  the  notice  was  filed,  or 
at  any  time  afterwards,  before  resorting  to  any  other  real 
property. 

3.  If  personal  property  attached,  belonging  to  the  defend- 
ant, has  passed  out  of  the  hands  of  the  sheriff,  without 
having  been  sold  or  converted  into  money,  and  the  attach- 
ment has  not  been  discharged  as  to  that  property,  he  must, 
if  practicable,  regain  possession  thereof ;  and,  for  that  pur- 
pose, he  has  all  the  authority  which  he  had,  to  seize  the 
same  under  the  warrant.  A  person,  who  wilfully  conceals 
or  withholds  such  property  from  him,  is  liable  to  double 
damages,  at  the  suit  of  the  party  aggrieved. 

4.  Until  the  judgment  is  paid,  he  may  collect  the  debts 
and  other  things  in  action  attached,  and  prosecute  any 
undertaking,  which  he  has  taken  in  the  course 'of  the  pro- 
ceedings, and  apjjly  the  proceeds  thereof  to  the  payment  of 
the  judgment. 
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5.  At  any  time  after  levying  the  attachment,  the  court, 
xipon  the  petition  of  the  plaintiff,  accompanied  with  an  affi- 
davit, specifying  fully  all  the  proceedings  of  the  sheriff, 
since  the  levy  under  the  warrant,  the  property  attached,  and 
the  disposition  thereof ;  and  the  affidavit  of  the  sheriflf, 
showing  that  he  has  used  diligence  in  endeavoring  to  collect 
the  debts  and  other  things  in  action  attached,  and  that  a 
portion  thereof  remains  uncollected  ;  may  direct  the  sheriff 
to  sell  the  remaining  portion,  upon  such  terms,  and  in  such 
manner,  as  he  thinks  proper.  Notice  of  the  application 
must  be  given  to  the  defendant' s  attorney,  if  the  defendant 
appeared  in  the  action.  If  the  summons  was  not  personally 
served  upon  the  defendant,  and  he  did  not  appear,  the  court 
may  make  such  order  as  to  service  of  notice  as  it  thinks 
proper,  or  may  grant  the  application  without  notice.' 

When  Property  Restored  to  Defendant. — Where  a  war- 
rant of  attachment  is  vacated  or  annulled,  or  an  attachment 
is  discharged,  upon  the  application  of  the  defendant,  the 
sheriff  must,  except  in  a  case  where  it  is  otherwise  specially 
prescribed  by  law,  deliver  over  to  the  defendant,  or  to  the 
person  entitled  thereto,  upon  reasonable  demand,  and  upon 
payment  of  all  costs,  charges  and  expenses,  legally  chargea- 
ble by  the  sheriff,  all  the  attached  personal  property  re 
maining  in  his  hands,  or  that  portion  thereof,  as  to  which 
the  attachment  is  discharged,  or  the  proceeds  thereof,  if  it 
has  been  sold  by  him." 

Where  the  sheriff  is  required,  to  deliver  attached 
property,  or  the  proceeds  thereof,  to  the  defendant, 
he  must  also  deliver  to  him,  unless  otherwise  specially 
directed  by  the  court  or  judge,  all  books  of  account,  vouch- 
ers, evidences  of  debt,  muniments  of  title,  or  other  papers, 
relating  to  the  property,  either  real  or  personal,  or  to  its 
proceeds  ;  together  with  all  undertakings,  relating  thereto, 
which  he  has  taken  in  the  course  of  the  proceedings,  and 
which  have  not  been  fully  satisfied ;  except  an  undertak- 
ing, given  by  the  defendant,  upon  the  discharge  of  prop- 
erty.    He  must  also  deliver  a  written  assignment,  duly 

>  Code  Civ.  Pro.,  §  708;  Jones  o.  Hart,  60  Mo.,  351;  Schenck  -v.  Griffin,  38 
N.  J.  L.,  463. 
"^  Code  Civ.  Pro.,  §  709;  Jackman  «.  Anderson,  88  Ark.,  414. 
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acknowledged,  of  each,  undertaking  so  delivered,  and  of 
each  other  instrument,  to  which  the  defendant  is  thus  enti- 
tled, an  assignment  of  which  is  necessary  to  perfect  or  pro- 
tect the  defpndant's  title  thereto.  The  defendant  must  also, 
but  upon  his,  own  application  only,  be  substituted  in  place 
of  the  sheriff,  or  the  sheriff  and  the  plaintiff  Jointly, 
in  an  action  thus  brought ;  but  the  court  or  judge 
may  impose,  as  a  condition  of  granting  the  order  of 
substitution,  such  terms  as  justice  requires,  with  respect 
to  indemnity  and  payment  of  expenses.  The  defendant's 
rights,  with  respect  to  property  attached  and  not  disposed 
of,  and  an  undertaking,  or  other  instrument,  to  which  he  is 
thus  entitled,  are  the  same  as  those  of  the  sheriff,  while  the 
warrant  was  still  in  force,  except  where  his  rights  are 
specially  defined  or  regulated  by  law. ' 

Cancelling  Notice  AttacMng  Heal  Property.— At  any 
time  after  the  warrant  of  attachment  has  been  vacated  or 
annulled,  or  the  attachment  has  been  discharged  as  to  real 
property  attached,  the  court  may,  in  its  discretion,  upon 
the  application  of  any  person  aggrieved,  and  upon  snch 
notice  as  it  deems 'just,  direct,  that  any  notice,  filed  for  the 
purpose  of  attaching  the  property,  be  cancelled  of  record, 
by  the  clerk  of  the  county  where  it  is  filed  and  recorded. 
The  cancellation  must  be  made  by  a  note,  to  that  effect, 
on  the  margin  of  the  record,  referring  to  the  order ;  and,  un- 
less the  order  is  entered  in  the  same  clerk's  office,  a  certified 
copy  thereof  must,  at  the  same  time,  be  filed  therein." 

When  Sheriff  to  Return  Warrant,  e;fc.— Where  a  warrant 
of  attachment  has  been  vacated  or  annulled,  the  sheriff  must 
forthwith  file,  in  the  clerk's  office,  the  warrant,  with  a  re- 
turn of  his  proceedings  thereon.  Upon  the  application  of 
either  party,  and  proof  of  the  sheriff's  neglect,  ttie  court 
may  direct  him  so  to  do,  forthwith,  or  within  a  specified 
time.' 

As  to  the  fees  and  compensation  of  sheriffs  on  attach- 
ment proceedings,  see  post,  chapter  seven. 

"  Code  Civ.  Pro.,  §  710. 

2  Code  Civ.  Pro.,  §  711. 

3  Code  Civ.  Pro.,  §  713. 
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6.  Miscellaneous  Provisions. 

Warrant  to  Seize  Chattel  in  an  Action  to  Foreclose  a 
lien  Thereon. — Where  the  action  is  brought  in  the  Supreme 
Court,  a  Superior  City  Court,  the  Marine  Court  of  the  City 
of  New  York,  or  a  County  Court,  if  the  plaintiff  is  not  in 
possession  of  the  chattel,  a  warrant  may  be  granted  by  the 
court,  or  a  Judge  thereof,  commanding  the  sheriff  to  seize 
the  chattel,  and  safely  keep  it,  to  abide  the  final  judgment 
in  the  action.  The  provisions  of  title  three  of  chapter 
seven  of  the  Code  of  Civil  Procedure  (the  provisions  treated 
of  in  this  section)  apply  to  such  warrant,  and  to  the  pro- 
ceedings to  procure  it,  and  after  it  has  been  issued,  as  if 
it  was  a  warrant  of  attachment,"  except  that  this  provision 
does  not  affect  any  existing  right  or  remedy  to  foreclose  or 
satisfy  a  lien  upon  a  chattel,  without  action ;  nor  does  it 
■^PPly  to  a  case  where  another  mode  of  enforcing  a  lien 
upon  a  chattel  is  specially  prescribed  by  law." 

Judgment. — In"  such  an  action  brought  in  one  of  the 
courts  above  specified,  final  Judgment,  in  favor  of  the  plain- 
tiff, must  specify  the  amount  of  the  lien,  and  direct  a  sale 
of  the  chattel  to  sa-tisfy  the  same,  and  costs,  if  any,  by  a 
referee  appointed  thereby,  or  an  officer  designated  therein, 
in  like  manner  as  where  a  sheriff  sells  personal  property  by 
virtue  of  an  execution  ;  and  the  application  by  him  of  the 
proceeds  of  the  sale,  less  his  fees  and  expenses,  to  the  pay- 
ment of  the  amount  of  the  lien,  and  the  costs  of  the  action. 
It  must  also  provide  for  the  payment  of  the  surplus  to  the 
•owner  of  the  chattel,  and  for  the  safe  keeping  of  the  sur- 
plus, if  necessary,  until  it  is  claimed  by  him.  If  a  defend- 
ant, upon  whom  the  summons  is  personally  served,  is  liable 
for  the  amount  of  the  lien,  or  for  any  part  thereof,  it  may 
also  award  payment  accordingly.^ 

Action  in  Inferior  Court. — Where  the  action  is  brought 
in  a  court,  other  than  one  of  those  above,  and  in  section 
1738  of  the  Code  of  Civil  Procedure  specified,  if  the  plain- 
tiff is  not  in  possession  of  the  chattel,  a  warrant,  command- 
ing the  proper  officer  to  seize  the  chattel,  and  safely  keep 
it  to  abide  the  Judgment,  may  be  issued,  in  like  manner  as 

'  Code  Civ.  Pro.,  §  1738.  «  Code  Civ.  Pro.,  §  1739. 

•^  Code  Civ.  Pro.,  §  1741. 
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a  warrant  of  attachment  may  be  issued  in  an  action  founded 
upon  a  contract,  brouglit  in  the  same  court ;  and  the  pro- 
visions of  law,  applicable  to  a  warrant  of  attachment  issued 
out  of  that  court,  apply  to  a  warrant,  so  issued  as  herein 
prescribed,  and  to  the  proceedings  to  procure  it,  and  after 
it  has  been  issued;  except  as  otherwise  specified  in  the  judg- 
ment. A  judgment  in  favor  of  the  plaiutiff,.  in  such  an 
action,  must  correspond  to  a  judgment,  rendered  as  pre- 
scribed in  siection  1739  of  the  Code,  except  that  it  must  di- 
rect the  sale  of  the  chattel  by  an  officer  to  whom  an  execu- 
tion, issued  out  of  the  court,  may  be  directed;  and  the 
payment  of  the  surplus,  if  its  safe-keeping  is  necessary,  to 
the  county  treasurer,  for  the  benefit  of  the  owner.' 

When  Proof  of  the  Levy  of  Attachment  Required. — A 
judgment  shall  not  be  rendered  for  a  sum  of  money  only, 
upon  an  application  made  pursuant  to  section  1216  of  the 
Code  of  Civil  Procedure,  except  in  an  action  specified  in 
section  635  thereof.  Where  the  defendant  is  a  non-resident 
or  a  foreign  corporation,  and  has  not  appeared^  the  plaintiff, 
upon  the  application  for  judgment  in  such  an  action,  must 
produce  and  file  the  following  papers : 

1.  Proof,  by  affidavit,  that  a  warrant  of  attachment, 
granted  in  the  action,  has  been  levied  upon  property  of  the 
defendant. 

2.  A  description  of  the  property,  so  attached,  verified  by 
affidavit';  with  a  statement  of  the  value  thereof,  according 
to  the  inventory. 

3.  An  undertaking,  executed  by  at  least  two  sureties,  in 
a  sum  fixed  by  the  court,  to  the  effect,  that  the  plaintiff  will 
abide  the  directions  of  the  court,  touching  the  restitution  of 
any  money,  collected  under  or  by  virtue  of  the  judgment, 
if  the  defendant,  or  his  representative,  applies  and  is  ad- 
mitted to  defend  the  action,  and  succeeds  in  his  defense." 

A  warrant  of  attachment  cannot  be  granted  in  an  action, 
which  becomes  such  by  the  submission  of  a  controversy, 
upon  facts  admitted.' 

A  levy  made  under  a  warrant  of  attachment,  will  not  be> 

'  Code  Civ.  Pro.,  §  1740. 

=  Code  Civ.  Pro.,  §§  1216,  1317. 

'CodeCiv.  Pro.,  §1381. 
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discharged  by  an  appeal  in  the  action  wherein  it  is  issued, 
no  matter  what  security  is  given.' 

A  warrant  of  attachment  is  said  to  be  "  annulled,"  when 
the  action  in  which  it  was  granted  abates  or  is  discontinued; 
or  a  final  judgment,  rendered  therein  in  favor  of  the  plaint- 
iff, is  fully  paid;  or  a  final  judgment  is  rendered  therein,  in 
favor  of  the  defendant.  But,  in  the  case  last  specified,  a 
stay  of  the  proceedings  suspends  the  effect  of  the  annulment, 
and  the  reversal  or  vacating  of  the  judgment  revives  the 
warrant.' 


SECTION  IV. 

DUTIES   OF  SHERIFF  IN  AN  ACTION  FOE  A   CHATTEL. 

1.  Replevin  Process,  How  Obtained. 

When  Replevin  Precedes  Summons.— Where  a  chattel  is 
replevied  before  the  service  of  the  summons,  as  prescribed 
in  article  one,  title  two,  chajpter  fourteen  of  the  Code  of  Civil 
Procedure,  the  seizure  thereof  by  the  sheriff  is  regarded  as 
equivalent  to  the  granting  of  a  provisioned  remedy,  for  the 
purpose  of  giving  jurisdiction  to  the  court,  and  enabling  it 
to  control  the  subsequent  proceedings  in  the  action,  and  as 
equivalent  to  the  commencement  of  the  action,  for  the  pur- 
pose of  determining  whether  the  plaintiff  is  entitled  to 
maintain  the  action,  or  the  defendant  is  liable  thereto." 

Sheriff  Required  to  Replevy. — The  plaintiff  may,  when 
the  summons  is  issued,  or  at  any  time  afterwards,  and  be- 
fore the  service  of  a  copy  of  the  defendant's  answer;  or, 
where  judgment  is  taken  by  default  for  want  of  an  appear- 
ance or  pleading,  before  the  entry  of  the  final  judgment, 
cause  the  chattel,  to  recover  which  the  action  is  brought,  to 
be  replevied  by  the  sheriff  of  the  county  where  it  is  found. 
For  that  purpose,  he  must  deliver  to  the  sheriff  an  aflSdavit, 
and  a  vsTitten  undertaking  (as  hereinafter  shown)j  with  a 
written  requisition,  indorsed  upon  or  annexed  to  the  affi- 
davit, and  subscribed  by  his  attorney,  to  the  effect,  that 
• 

'  Code  Civ.  Pro.,  §  1311.  'Code  Civ.  Pro.,  §  1693. 

2Code  Civ.  Pro.,  §  3343,  subd.  12. 
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the  sheriff  is  required  to  replevy*  the  chattel  described 
therein.  The  requisition  may  be  directed  to  the  sheriff  of  a 
particular  county,  or,  generally,  to  the  sheriff  of  any  county 
where  the  chattel  is  found.  It  is  deemed  the  mandate  of 
the  court.' 

Affidavit  Therefor. — The  affidavit,  to  be  delivered  to  the 
sheriff  must  particularly  describe  the  chattel  to  be  re- 
plevied, and  must  contain  the  following  allegations : 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  en- 
titled to  the  possession  thereof,  by  virtue  of  a  special  prop- 
erty therein,  the  facts  with  respect  to  which  must  be.  set 
forth. 

2.  That  it  is  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  according 
to  the  best  knowledge,  information  and  belief  of  the  person 
making  the  affidavit. . 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  assessment,  or  fine, 
issued  in  pursuance  of  a  statute  of  the  State,  or  of  the 
United  States  ;  or,  if  it  has  been  taken  under  color  of  such 
a  warrant,  either  that  the  taking  was  unlawful  by  reason  of 
defects  in  the  process,  or  other  causes  specified,  or  that  the 
detention  is  unlawful  by  reason  of  facts  specified,  which 
have  subsequently  occurred. 

5.  That  it  has  not  been  seized  by  virtue  of  an  execution  or 
warrant  of  attachment,  against  the  property  of  the  plain- 
tiff, or  of  any  person  from  or  through  whom  the  plaintiff 
has  derived  title  to  the  chattel,  since  the  seizure,  or,  if  it 
has  been  so  seized,  that  it  was  exempt  from  the  seizure  by 
reason  of  facts  specified,  or  that  its  detention  is  unlawful 
by  reason  of  facts  specified,  which  have  subsequently  oc- 
curred. 

6.  Its  actual  value."  But  where  the  affidavit  is  made  after 
the  Service  of  the  summons,  the  allegations,  required  to  be  in- 
serted therein  by  subdivisions  first  and  second  of  section 
1695,  must  be  to  the  effect  that  the  plaintiff,  at  the  time  of 
the  commencement  of  the  action,  was  the  owner  of  the 

"  Code  Civ.  Pro.,  §  1694;  see  People  «.  X!ore,  85  111.,  348;  Bugle  v.  Myers,  59 
Ind.,  73. 
°-  Code  Civ.  Pro.,  §  1695. 
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chattel,  or  was  entitled  to  the  possession  thereof  by  virtue 
of  a  special  property  therein,  and  that  it  was  then  wrong- 
fully detained  by  the  defendant,  as  prescribed  in  those  sub- 
divisions.' 

Affidavit,  where  Several  Chattels  are  to  he  Replevied. — 
Where  the  affidavit  describes  two  or  naore  chattels  of  the 
same  kind,  it  must  state  the  number  thereof ;  and  where  it 
describes  a  chattel  in  bulk,  it  must  state  the  weight,  meas- 
urement, or  other  quantity.  Where  it  describes  two  or 
more  chattels  to  be  replevied,  it  may,  at  the  election  of  the 
plaintiff,  state  the  aggregate  value  of  all ;  or,  separately, 
the.  value  of  any  chattel  or  of  any  class  of  chattels,  and  the 
aggregate  value  of  the  remainder,'  if  any.  Where  it  states 
separately  the  value  of  one  or  more  chattels  or  classes  of 
chattels,  the  defendant  may  require,  as  hereinafter  stated, 
the  return  of  any  or  all  of  the  chattels  or  classes  of  chattels, 
the  value  of  which  is  thus  stated,  or  of  the  portion  thereof 
which  has  been  replevied.  If  he  procures  such  a  return,  the 
remainder  must,  with  few  exceptions  hereafter  shown,  be 
delivered  to  the  plaintiff.' 

Where  Part  Only  is  Replevied. — The  sheriff  must  re- 
plevy a  smaller  number,  or  a  smaller  quantity,  if  the  whole 
of  the  chattel  or  chattels  described  in  the  affidavit  cannot 
be  found.  In  that  case,  if  the  aggregate  value  only  is  stated 
in  the  affidavit,  the  value  of  the  entire  chattel  or  class  of 
chattels,  as  so  stated,  is  to  be  deemed  the  value  of  the 
part  replevied,  for  the  purspose  of  the  proceedings,  to 
procure  a  return  thereof  to  the  defendant. ' 

The  UndertaJcing. — The  undertaking  to  be  delivered  to 
the  sheriff,  with  a  requisition  to  replevy  a  chattel,  must  be 
executed,  by  at  least  two  sureties,  who  must  be  approved 
by  the  sheriff.  It  must  be  to  the  effect  that  the  sureties  are 
bound,  in  a  specified  sum,  not  less  than  twice  the  value  of 
the  chattel,  as  stated  in  the  affidavit,  for  the  prosecution  of 
the  action ;  for  the  return  of  the  chattel  to  the  defendant, 
if  possession  thereof  is  adjudged  to  him,  or  if  the  action 
abates,  or  is  discontinued,  before  the  chattel  is  returned  to 
the  defendant,  and  for  the  payment  to  the  defendant  of 

1  Code  Civ.  Pro.,  §  1696.  "  Code  Civ.  Pro.,  §  1698. 

2  Code  Civ.  Pro.,  §  1697. 
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any  sum  which  the  judgment  awards  to  him  against  the 
plaintiflf." 

2.  Chattel,  how  Replevied  and  Kept. 

How  Heplevied^—It  any  chattel,  described  in  the  affida- 
vit, is  found  in  the  possession  of  the  defendant,  or  of  his 
agent,  the  sheriflf,  to  whom  an  affidavit,  requisition  and  un- 
dertaking are  delivered,  as  prescribed  in  the  section  of  the 
Code  heretofore  cited,  must  forthwith  replevy  it,  by  taking 
it  into  his  possession.  He  must  thereupon,  without  delay, 
serve  on  the  defendant  a  copy  of  the  affidavit,  requisition 
and  undertaking,  by  delivering  the  same  to  him  personally, 
if  he  can  be  found  within  the  county  ;  or,  if  he  cannot  be 
so  found,  to  his  agent,  if  any,  from  whose  possession  the 
chattel  is  taken ;  or,  if  neither  can  be  found  within  the 
county,  by  leaving  the  copy  at  the  usual  place  of  abode  of 
either,  with  a  person  of  suitable  age  and  discretion."  If 
any  chattel,  described  in  the  affidavit,  is  secured  or  con- 
cealed in  a  building  or  inclosure,  the  sheriff  must  publicly 
demand  its  delivery.  If  it  is  not  delivered  pursuant  to  the 
demand,  he  must  cause  the  building  or  inclosure  to  be 
broken  open,  and  he  must  take  the  chattel  into  his  posses- 
sion.' Process,  in  an  action  for  a  chattel,  only  goes  against 
the  person  in  possession  by  himself  or  agent,  and  in  such 
action  the  sheriflE  can  only  take  property  from  the  posses- 
sion of  the  defendant  or  his  agent.*  If  the  defendant  has 
procured  the  redelivery  of  the  property  to  him  by  giving 
the  statutory  undertaking,  he  is  estopped  to  deny  that  he 
had  possession  when  the  action  was  commenced. ' 

How  Kept. — A  sheriff  who  has  replevied  a  chattel,  must 
retain  it  in  his  possession,  keeping  it  in  a  secure  place,  until 
the  person,  who  is  entitled  to  the  possession  thereof,  is 
ascertained  as  the  Code  prescribes.  He  must  then  deliver 
it  to  that  person,  upon  request  and  payment  of  his  lawful 
fees,  and  necessary  expenses  for  taking  and  keeping  it,  as 
taxed  by  a  judge  of  the  court,  or  the  county  judge  of  the 

'  Code  Civ.  Pro.,  §  1699. 

s  Code  Civ.  Pro.,  §  1700. 

3  Code  Civ.  Pro.,  §  1701. 

<  HesB  ®.  Sprague,  13  "Week.  Dig.,  164;  Dowell  ».  Taylor,  3  Mo.  App.,  329. 

'  Diossy  «.  Morgan,  74  N.  Y.,  11. 
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county  where  the  chattel  was  replevied,  upon  such  a  notice 
as  the  judge  deems  proper.' 

When  Defendant  May  Except  to  Sureties. — Within 
three  days  after  the  chattel  is  replevied,  and  a  copy  of  the 
affidavit,  requisition  and  undertaking  is  served,  the  defend- 
ant, unless  he  requires  a  return  of  the  chattel  replevied,  or  of 
one  or  more  of  them,  where  two  or  more  chattels  are  replevied, 
may  serve  upon  the  sheriff  a  notice,  that  he  excepts  to  the 
plaintifE's  sureties,  otherwise  he  is  Seemed  to  have  waived 
all  objections  to  them.  Where  the  defendant  has  not  ap- 
peared, the  notice  must  be  subscribed  either  by  him,  or  by 
his  agent  or  attorney.  The  person  so  subscribing  the  notice 
must  add  to  his  signature  his  office  address  as  prescribed  by 
law,  with  respect  to  a  notice  of  appearance.  .Within  ten 
days  after  service  of  such  a  notice,  the  plaintiff's  attorney 
must  serve  upon  the  defendant's  attorney,  or,  if  the  defend- 
ant has  not  appeared,  upon  the  sheriff,  notice  of  the  justifi- 
cation of  the  sureties.  If  the  notice  of  justification  is  served 
upon  the  sheriff,  he  must  immediately  serve  it  upon  the 
person  whose  name  is  subscribed  to  the  notice  of  exception, 
in  the  mode  prescribed  by  law,  for  service  of  a  paper  upon 
an  attorney  in  an  action." 

When  Defendant  May  Reclaim  Chattel. — ^The  defendant, 
if  he  does  not  except  to  the  plaintiff's  sureties,  as  prescribed 
in  section  703  of  the  Code,  may,  within  the  time  allowed  to 
him  for  such  an  exception,  serve  upon  the  sheriff,  a  notice 
that  he  requires  a  return  of  the  chattel  replevied.  With 
the  notice,  he  must  deliver  to  the  sheriff  the  following 
papers .: 

1.  An  affidavit,,  containing  an  allegation,  either  that  the 
defendant  is  the  owner  of  the  chattel,  or  that  he  is  lawfully 
entitled  to  the  possession  thereof,  by  virtue  of  a  special 
property  therein,  the  facts  with  respect  to  which  must  be 
set  forth. 

2.  An  undertaking,  executed  by  at  least  two  sureties,  to 
the  effect  that  they  are  jjound,  in  a  specified  sum,  not  less 
than  twice  the  value  of  the  chattel,  as  stated  in  the  affidavit 
of  the  plaintiff,  for  the  delivery  thereof  to  the  plaintiff,  if 

1  Code  Civ.  Pro.,  §  1703. 

2  Code  Civ.  Pro.,  §  1703;  and  see  §§  796  to  798. 
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delivery  thereof  is  adjudged,  or  if  the  action  abates  in  con- 
sequence of  the  defendant's  death;  and  for  the  payment  to 
him  of  any  sum,  which  the  judgment  awards  against  the 
defendant. 

Within  three  days  after  serving  a  notice,  requiring  a 
return  of  the  chattel,  the  defendant  must  serve  upon  the 
plaintiff' s  attorney,  notice  of  the  justification  of  the  sureties 
to  the  undertaking/ 

8ureties,  When  and  Sow  to  Justify. — The  justification 
of  sureties,  as  .prescribed  in  either  sectioji  1704  or  1703,  of 
the  Code,  must  take  place,  either  in  the  county  where  the 
chattel  was  replevied,  or  in  the  county  where  one  of  the, 
sureties  resides.     The  provisions,  regulating  the  justification, 
of  bail,  contained  in  article  three  of  title  one  of  chap,  seven 
of  the  Code  {ante,  p.  272,  240),  govern,  except  as  otherwise 
expressly  prescribed  in  chap,  fourteen,  title  two,  article  one 
of  the  Code,  vdth  respect  to  the  notice  of  justification  of  the 
sureties;  the  ofiicer  before  whom  they  must  justify;  the  sub- . 
stitution  of  new  sureties  or  a  new  undertaking;  the  exami- 
nation and  qualification  of  the  sureties;  and  the  allowance 
^f  the  undertaking.     But  after  the  allowance,  the  under- 
taking and  examination  must  be  delivered  to  the  sheriff." 

Sheriff  to  Deliver  Chattel  to  Whom. — If  the  defendant 
neither  excepts  to  the  plaintiff's  sureties,  nor  requires  the 
return  of  the  chattel,  wdthin  the  time  prescribed  for  that 
purpose ;  or  if  he  makes  default  in  serving  notice  of  the 
justification  of  his  sureties,  or  in  procuring  the  allowance  of 
his  undertaking ;  or  if  the  plaintiff,  after  the  defendant  has 
excepted  to  his  sureties,  duly  procures  the  allowance  of  his 
undertaking  ;  the  sheriff  must,  except  in  the  case  specified 
in  section  1709  of  the  Code,  immediately  deliver  the  chattel 
to  the  plaintiff.  If  the  plaintiff,  after  the  defendant  has 
excepted  to  his  sureties,  makes  default  in  serving  notice  of 
justification,  or  in  procuring  the  allowance  of  his  undertak- 
ing ;  or  if  the  defendant,  after  he  has  required  the  return  of 
the  chattel,  duly  procures  the  allowance  of  his  undertaking; 
the  sheriff  must  immediately  deliver  the  chattel  to  the  de- 
fendant. When  the  chattel  is  delivered  by  the  sheriff  to 
either  party,  as  prescribed  in  section  1706  of  the  Code,  the 

1  Code  Civ.  Pro.,  §  1704.  ^  Code  Civ.  Pro.,  §  1705. 
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sheriff  ceases  to  be  responsible  for  the  sufficiency  of  the 
sureties  of  either  party ;  until  then,  he  is  responsible  for 
the  sufficiency  of  the  sureties  of  the  plaintiff,  or  of  the  de- 
fendant, as  the  case  may  be.'  Under  sections  1704  and  1706 
of  the  Code,  where  the  defendant  desires  to  reclaim  chattels 
replevied,  he  must  serve  upon  the  sheriff,  written  notice 
that  he  requires  the  return  thereof;  and  he  must  file  an  affi- 
davit that  he  is  the  owner  of  the  prop'erty ,  or  that  he  is  law- 
fully entitled  to  the  possession  thereof.  These  conditions 
are  mandatory,  and  the  failure  of  a  defendant  to  coniply 
with  them,  renders  his  counter  bond  nugatory." 
.  Penalty  for  Wrong  Belmery  by  Sheriff. — A  sheriff^  who 
delivers  to  either  party,  without  the  consent  of  the  other,  a 
chattel  replevied  by  him,  except  as  prescribed  in  section 
1706  of  the  Code,  or  by  virtue  of  an  execution  issued  upon 
a  judgment  in  the  action,  forfeits,  to  the  party  aggrieved, 
$250;  and  is  also  liable  to  him  for  all  damages  which  he  sus- 
tains thereby. '  Where  the  sheriff  duly  delivers  a  chattel 
to  either  party,  as  prescribed  in  said  section  1706,  he  must, 
at  the  same  time,  deliver  to  the  adverse  party  the  under- 
taking received  by  him  from  the  party  to  whom  the  chattel 
is  delivered,  together  with  the  examination  of  the  sureties, 
and  the  judge's  allowance,  if  any." 

Proceedings  on  Claim,  of  Property  hy  Third  Person. — 
At  any  time  before  a  chattel,  which  has  been  replevied,  is 
actually  delivered  to  either  party,  if  a  person,  not  a  party 
to  the  action,  claims,  as  against  the  defendant,  a  right  to 
the  possession  thereof,  existing  at  the  time  when  it  was  re- 
plevied, an  affidavit  may  be  made  and  delivered  to  the 
sheriff,  in  his  behalf,  stating  that  he  makes  such  a  claim, 
spfecifying  the  chattel  or  chattels  to  which  it  relates — if  two 
or  more  chattels  have  been  replevied — and  the  claim  relates 
only  to  part  of  them,  and  setting  forth  the  facts  upon  which 
his  right  of  possession  depends.  In  that  case  the  sheriff 
may,  in  his  discretion,  before  he  delivers  the  chattel  to  the 
plaintiff,  serve  upon  the  plaintiff's  attorney  a  copy  of  the 
affidavit,  with  a  notice  that  he  requires  indemnity  against 

"  Code  Civ.  Pro.,  §  1706. 

'  Teschner  «.  Deveron,  59  How.  Pr.,  467.  : 

3  Code  Civ.  Pro.,  §  1707. 
"  Code  Civ.  Pro.,  §  1708. 
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the  claim.  If  the  indemnity  is  not  furnished,  within  a 
reasonable  time  after  the  plaintiflE  becomes  entitled  to  the 
delivery  of  the  chattel,  the  sheriff  may,  in  his  discretion, 
deliver  it  to  the  claimant,  without  incurring  any  liability  to 
the  plaintiff  by  reason  of  so  doing.' 

Action  Upon  Claim  Against  Sheriff . — A  person,  not  a 
party  to  the  action,  who  has  served  ati  affidavit  as  pre- 
scribed in  section  1709  of  the  Code,  may  maintain  an  action 
a^inst  the  sheriff,  who  has  delivered  the  chattel  to  the 
plaintiff,  to  recover  his  damages  by  reason  of  the  taking, 
detention  or  delivery  of  the  chattel.  But  the  summons,  in 
such  an  action,  must  be  issued  within  three  months  after 
the  delivery  of  the  chattel  to  the  plaintiff,  and  must  be 
served  within  three  months  after  it  is  issued.  In  no  way, 
other  than  this,  can  an  action  be  maintained  against  a 
sheriff  by  a  person  so  entitled  to  make  a  claim." 

Indemnity  to  Sheriff. — The  indemnity  to  be  furnished  to 
the  sheriff  by  the  plaintiff,  as  prescribed  in  section  1709  of 
the  Code,  must  consist  of  a  written  undertaking  to  him, 
executed  by  at  least  two  sureties,  to  the  effect  that  they 
will  indemnify  him  against  any  liability  for  damages,  costs 
or  expenses  to  be  incurred  in  an  action  brought  against  him 
by  the  claimant,  or  a  person  deriving  title  from  or  through 
the  claimant  by  reason  of  the  taking  or  detention  of  the 
chattel,  or  its  delivery  to  the  plaintiff,  not  exceeding  a  sum 
to  be  specified  in  the  undertaking,  which  must  be  at  least 
$500,  and  not  less  than  the  actual  value  of  the  chattel 
claimed,  and  $250  in  addition  thereto.     Each  of  the  sure- 
ties, besides  possessing  the  other  qualifications  required  by 
law,  must  be  a  freeholder  or  a  householder  of  the  sheriff's 
county.     The  sheriff,  before  delivering  the  chattel,  may  re- 
quire the  persons  offered  as  sureties  to  submit  to  an  exam- 
ination before  the  officer  who  takes  the  acknowledgment  of 
the  imdertaking,  as  where  persons  are  offered  to  him  as  bail 
upon  an  arrestv.     The  sureties  ai-e  entitled  to  be  substituted 
as  defendants  in  an  action,  brought  as  prescribed  in  section 
1710  of  the  Code,  as  if  the  chattel  had  been  levied  upon  by 
virtue  of  an  execution." 

>  Code  Civ.  Pro.,  §  1709.  »  Code  Civ.  Pro.,  §  1711. 

2  Code  Civ.  Pro.,  §  1710. 
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Affldavit,  by  Whom  Made. — Th.e  affidavit,  to  be  delivered 
to  the  sheriflE  in  behalf  of  the  plaintifi,  with  a  requisition 
to  replevy  a  chattel,  may  be  made  by  the  plaintiffs  agent 
or  attorney,  if  the  material  facts  are  within  his  personal 
knowledge ;  or,  if  the  plaintiff  is  not  within  the  county 
where  the  attorney  resides,  or  has  his  office,  or  is  not  capa- 
Tale  of  making  the  affidavit.  The  affidavit,  to  be  delivered 
to  the  sheriff,  either  in  behalf  of  the  defendant,  with  a 
notice  that  he  requires  the  return  of  the  chattel,  or  in  be- 
half of  a  person,  not  a  party,  who  makes  a  claim  as  pre- 
scribed in  section  1709  of  the  Code,  may  be  made  by  an 
agent  or  attorney,  if  the  material  facts  are  within  his  per- 
sonal knowledge,  or  if  the  defendant  or  claimant,'  as  the 
case  may  be,  is  not  within  the  connty  where  the  property 
was  replevied,  and  capable  of  making  the  affidavit.  Where 
the  affidavit  is  made  by  an  attorney  or  agent,  he  must  state 
therein  what  allegations,  if  any,  are  made  upon  his  inform- 
ation and  belief,  and  he  must'  set  forth  therein  the  grounds 
of  his  belief,  as  to  all  matters  not  stated  upon  his  knowl- 
edge, and  the  reason  why  the  affidavit  is  not  made  by  the 
party  or  the  claimant." 

Subsequent  Replevin. — Where  the  sheriff  has  replevied  a 
part  only  of  a  chattel,  or  of  two  or  more  chattels,  described 
in  the  plaintiff's  affidavit,  and  has  served  upon  the  defend- 
ant the  papers  required,  upon  such  a  replevin,  the  plaintiff 
may,  at  any  time  before  the  service  of  a  copy  of  the  de- 
fendant's answer,  or  before  judgment  by  default,  for  want 
of  an  appearance  or  pleading,  require  the  same,  or  any  other 
sheriff,  to  replevy  any  other  part  thereof.  For  that  pur- 
pose he  must  deliver  to  the  sheriff  an  affidavit,  containing 
the  same  allegations  and  a  requisition  and  undertaking, 
with  respect  to  the  part  yet  to  be  replevied,  as  if  the  action 
was  brought  to  recover  that  part  only.  Where  a  second  or 
subsequent  replevin  is  made,  the  proceedings  are  the  same 
as  if  a  former  replevin  had  not  been  made." 

ReplemnWTiere  ^'■ArresV  Granted. — Where  an  order  of 
arrest  is  granted,  as  prescribed  in  title  first  of  chapter 
seventh  of  the  Code  of  Civil  Procedure  (see  ante,  p.  219), 
the  plaintiff's  right  to  a  replevin  is  subject  to  the  following 
regulations : 

1  Code  Civ.  Pro.,  §  1712.  "  ^  Code  Civ.  Pro.,  §  1713. 
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1.  If  the  defendant  has  been  arrested,  pursuant  to  the 
order,  a  subsequent  replevin  cannot  be  made  of  a  chattel 
with  respect  to  which  the  order  was  granted. 

2.  If  the  defendant  has  not  been  arrested,  a  subsequent 
replevin  of  a  chattel,  with  respect  to  which  the  order  was 
granted,  supersedes  the  order. ' 

Sheriff'' s  Return. — The  sheriff  must,  within  twenty  days 
after  he  has  delivered  a  chattel  replevied  by  him  to  the 
party  entitled  to  the  possession  thereof,  or  to  a  third  per- 
son, file  with  the  clerk  the  plaintiff's  afiidavit,  and  the 
accompanying^  requisition,  with  a  return,  stating  in  what 
manner  he  has  executed  the  latter.  If  he  has  omitted  to 
replevy  a  part  of  the  chattel,  or  of  two  or  more  chattels, 
described  in  the  affidavit,  the  return  must  state  the  cause 
of  the  omission."  If  the  sheriff  fails  to  comply  with  the 
provisions  of  the  Code  as  to  his  return,  either  party  may 
require  him  so  to  do  within  ten  days  after  service  of  a  notice 
to  that  effect,  or  to  show  cause,  at  a  term  of  the  court 
designated  in  the  notice,  why  he  should  not  be  punished 
for  a  contempt  of  the  court.  The  notice  may  be  served  at 
any  time  before  final  judgment,  except  that  it  cannot  be 
served  on  the  part  of  the  defendant  before  answer.  An 
omission  to  comply  with  such  a  notice  is  punishable  as  a 
contempt  of  the  court." 

Judgment  Roll,  What  to  Contain. — The  plaintiff's  affi- 
davit, with  the  accompanying  requisition,  and  the  return  of 
the  sheriff,  must  be  made  a  part  of  the  judgment  roll  in  t|ie 
action ;  and  a  copy  of  each  of  them  must  be  furnished  to 
the  court,  or  the  referee,  upon  the  trial  of  an  issue  of  fact, 
with  a  copy  of  the  summons,  and  of  the  pleadings." 
The  plaintiff  may  proceed  in  the  action,  and  recover  therein 
the  chattel,  or  its  value,  although  he  has  not  required  the 
sheriff  to  replevy  it,  or  the  sheriff  has  not  been  able  to  re- 
plevy it.' 

Contents  of  Final  Judgment  and  Docketing. — Final 
judgment  for  the  plaintiff  must  award  to  him  possession  of 
the  chattel  recovered  by  htm,  with  his  damages,  if  any.     If 

1  Code  Civ.  Pro.,  §  1714.  «  Code  Civ.  Pro.,  §  1717. 

2  Code  Civ.  Pro.,  §  1715.  <■  Code  Civ.  Pro.,  §  1718. ; 

3  Code  Civ.  Pro.,  §  1716. 
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a  chattel  recovered  was  not  replevied,  or  if,  after  it  was  re- 
plevied, it  was  delivered  to  the  defendant,  or  to  a  person 
not  a  party,  the  final  judgment  must  also  award  to  the 
plaintiff  the  sum  fixed  as  the  value  thereof,  to  be  paid  by 
the  defendant,  if  possession  thereof  is  not  delivered  to  the 
plaintiff.  If  the  defendant  has  demanded  Judgment  for  the 
return  of  a  chattel,  which  was  replevied,  and  afterwards  de- 
livered to  the  plaintiff,  or  a  person  not  a  party,  final  judg- 
ment in  his  favor  therefor  must  award  to  him  possession 
thereof,  with  his  damages,  if  any  ;  and  it  must  also  award 
to  him  the  sum  fixed  as  the  value  thereof,  to  be  paid  to  the 
plaintiff,  if  possession  is  not  delivered  to  the  defendant. 
But  if  the  case  is  one  of  those  specified  in  section  1727  of 
the  Code,  final  judgment  in  favor  of  the  defendant  must 
award  to  him  the  sum,  fixed  as  therein  specified,  and,  if  it 
is  not  collected,  the  delivery  of  the  chattel ;  or,  if  the  chat- 
tel has  not  been  replevied,  or  has  been  returned  to  him  after 
replevin,  that  he  is  entitled  to  possession  thereof,  until  the 
sum  so  awarded  is  collected,  or  otherwise  paid.  The  judg- 
ment may  be  docketed  and  the  docketing  thereof  creates  a 
lien,  as  if  it  was  a  judgment  for  the  full  amount  of  the 
money,  including  costs,  which  it  awards,  either  absolutely 
or  conditionally.' 

Contents  of  Execution. — An  execution  for  the  delivery  of 
the  possession  of  a  chattel,  and  to  satisfy,  out  of  the  prop- 
erty of  the  judgment  debtor,  a  sum  of  money  contingently 
awarded  against  him,  must  contain,  in  addition  to  the  other 
matters  prescribed  by  law,  the  following  directions  : 

1.  Where  the  judgment  was  rendered  in  favor  of  the  de- 
fendant, in  a  case  specified  in  section  1727  of  the  Code,  the 
execution  must  require  the  sheriff  to  deliver  possession  of 
the  chattel  to  the  defendant,  unless  the  plaintiff,  before  the 
delivery,  pays  to  him  the  sum  of  money  awarded  to  the  de- 
fendant, with  interest  and  the  sheriff's  fees;  and,  in  case 
the  chattel  cannot  be  found  within  his  county,  then  to 
satisfy  that  sum  out  of  the  property  of  the  plaintiff. 

2.  In  any  other  case,  where  the  judgment  awards  a  sum 
of  money,  if  possession  of  the  chattel  is  not  delivered  to  the 

'  Code  Civ.  Pro.,  §  1730;  see  111.  Rev.  Stat,  of  1874,  chap.  119,  §  32;  Lamp- 
ing V.  Payne,  83  111.,  463;  Kendrick  v.  Watkins,  54  Miss.,  495. 
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prevailing  party,  the  execution  must  require  the  sheriff,  if 
the  chattel  cannot  be  found  within  his  county,  to  satisfy 
the  sum  so  awarded,  with  interest  and  his  fees,  out  of  the 
property  of  the  party  against  whom  the  judgment  is  ren- 
dered. 

A  direction  to  satisfy  a  sum  of  money  out  of  property,  as- 
here  stated,  must  be  in  the  form  required  by  law  for  a  like 
direction,  where  an  execution  against  property  is  issued 
upon  a  judgment  for  a  sum  of  money.'  For  the  purpose  of 
taking  possession  of  a  chattel,  by  virtue  of  such  an  exe- 
cution, the  powers  of  the  sheriff  are  the  same,  as  where  he 
is  required  to  replevy  a  chattel.' 

When  Action  on  Undertaking  Maintainable. — A  plaint- 
iff, who  has  recovered  a  final  judgment,  cannot  maintain  an. 
action  against  the  sureties  in  an  undertaking,  given  in  behalf 
of  the  defendant  to  procure  a  return  of  the  chattel,  or  against, 
the  bail  of  a  defendant,  who  has  been  arrested,  until  after 
the  return,  wholly  or  partly  unsatisfied  or  unexecuted,  of 
an  execution  in  his  favor  for  the  delivery  of  the  possession 
of  the  chattel,  or  to  satisfy  a  sum  of  money  out  of  the 
property  of  the  defendant,  or  for  both  purposes,  as  the  case 
requires.  A  defendant,  who  has  recovered  a  final  judgment^ 
cannot  maintain  an  action  against  the  sureties  in  the  plaint- 
iff' s  undertaking,  given  to  procure  a  replevin,  until  after  a 
like  return  of  a  similar  exBcution  against  the  plaintiff."  In 
such  an  action  against  the  sureties,  the  sheriff's  return  to 
the  execution  is  presunaptive  evidence  of  a  failure  to  deliver 
or  to  return  a  chattel,  or  to  pay  a  sum  of  money,  according 
to  the  terms  of  the  undertaking.'  And  in  such  action  it  ig- 
not  a  defense  that  the  chattel  was  injured  or  destroyed,  after 
it  was  replevied,  unless  the  injury  or  destruction  was  effected 
by  the  act,  or  with  the  consent  of  the  plaintiff  in  the  action, 
or  occurred  after  the  chattel  was  taken  by  virtue  of  the  exe- 
cution. ' 

1  Code  Civ.  Pro.,  §  1731. 

2  Code  Civ.  Pro.,  §  1733. 

3  Code  Civ.  Pro.,  §  1733. 

"  Code  Civ.  Pro.,  §  1734;  see  Thompson  v.  Joplin,  12  S.  C,  580. 
5  Code  Civ.  Pro.,  g  1735. 
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SECTION  V. 

OF  EXECUTIONS  AND  OF  THE  LEVY  AND  SALE  THEREUNDER. 

1.  Requisites  of  Executions. 

To  Whom  Directed. — An  execution  must  be  directed  to 
the  sheriff,  unless  he  is  a  party  or  interested  ;  in  which  case 
it  must  be  directed  as  prescribed  in  section  173  of  the  Code. 
But  the  court  may,  in  its  discretion,  order  an  execution, 
issued  ^upon  a  judgment  rendered  against  a  sheriff,  either 
alone  or  with  another,  to  be  directed  to  a  person,  designated 
in  the  order,  instead  of  to  the  coroners,  or  a  particular  coro- 
ner ;  in  which  case  it  must  be  so  directed.  The  person  so 
designated  must  be  of  full  age,  a  resident  of  the  State,  and 
not  a  party  to  the  action,  or  interested  therein.  Where  the 
execution  is  issued  upon  a  judgment  for  a  sum  of  money, 
or  directing  the  payment  of  a  sum  of  money,  the  order  does 
not  take  effect,  until  the  person  so  designated  executes,  and 
files  in  the  clerk's  office,  a  bond  to  the  people,  with  at  least 
two  sureties,  approved  by  a  judge  of  the  court,  or  a  county 
judge,  in  a  penal  sum,  fixed  by  the  order,  not  less  than 
twice  the  sum  to  be  collected  by  virtue  of  the  execution  ; 
conditioned  for  the  faithful  performance  of  his  duties  under 
the  execution.  A  certified  copy  of  the  order,  and,  where  it 
requires  a  bond  to  be  given,  the  clerk's  certificate  that  a 
bond  has  been  filed,  as  required  by  the  order,  must  be  at- 
tached to  the  execution.  The  person  so  designated  is  deemed 
an  oflacer ;  and,  with  respect  to  that  execution,  he  is  sub- 
ject to  the  obligations  and  liabilities,  and  has  the  power  and 
authority  of  a  coroner,  and  is  entitled  to  fees  accordingly.' 

Indorsement. — The  sheriff  to  whom  an  execution  is  di- 
rected and  delivered,  must,  upon  the  receipt  thereof,  indorse 
thereupon  a  memorandum  of  the  day,  hour,  and  minute, 
when  he  received  it."  This  indorsement  will  be  held  con- 
conclusive  evidence  against  him,  that  the  execution  was  in 
his  Ijands  at  the  time.'  He  must  also,  if  it  be  lequiied, 
without  compensation,  give  to  the  person  delivering  the 
same,  a  minute,  in  writing,  signed  by  him,  specifying  the 

'  Code  Civ.  Pro.,  §  1363;  see  Hibbard  v.  Smith,  50  Cal.,  511. 

2  Code  Civ.  Pro.,  §1363. 

'  Williams  t.  Lowndes,  1  Hall,  579. 
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names  of  the  parties,  the  general  nature  of  the  execution, 
and  the  day  and  hour  of  receiving  the  same.'  And  upon 
the  request  of  the  defendant  in  the  execution,  he  must  de- 
liver- to  him,  without  compensation,  a  copy  of  the  exe- 
cution." 

Kinds  of  Execution. — There  are  four  kinds  of  execution, 
as  follows : 

1.  Against  property. 

2.  Against  the  person. 

3.  For  the  delivery  of  the  possession  of  real  property, 
with  or  without  damages  for  withholding  the  same. 

4.  For  the  delivery  of  the  possession  of  a  chattel,  with  or 
without  damages  for  the  taking  or  detention  thereof. 

An  execution  is  the  process  of  the  court,  from  which  it  is 
issued.' 

To  what  Counties  Issued. — An  execution  against  property 
can  be  issued  only  to  a  county,  in  the  clerk's  office  of  which 
the  judgment  is  docketed.  An  execution  against  the  per- 
son may  be  issued  to  any  county.  An  execution  for  the 
delivery  of  the  possession  of  real  property  must  be  issued 
to  the  county  where  the  property,  or  a  part  thereof,  is  situ- 
ated. An  execution  for  the  delivery  of  the  possession  of  a 
chattel,  may  be  issued  to  any  county  where  the  chattel  is 
found  ;  or  to  the  sheriff  of  the  county  where  the  judgment 
roll  is  filed.  Executions,  upon  the  same  judgment,  may  be 
issued  at  the  same  time,  to  two  or  more  different  counties.' 

General  Requisites. — An  execution  must  intelligibly  de- 
scribe the  judgment,  stating  the  names  of  the  parties  in 
whose  favor,  and  against  whom,  the  time  when,  and  the 
court  in  which  the  judgment  was  rendered  ;  and,  if  it  was 
rendered  in  the  Supreme  Court,  the  county  in  which  the 
judgment  roll  is  filed.     It  must  require  the  sheriff  to  return 

'Code  Civ.  Pro.,  §100. 

^  Code  Civ.  Pro.,  §  101. 

8  Code  Civ.  Pro.,  §  1364. 

*  Code  Civ.  Pro.,  §  1365.  It  has  been  held  in  Minnesota  that,  v^hen  one  county- 
is  attached  to  another  for  judicial  purposes,  an  execution  required  to  be  issued 
to  the  sheriff  of  the  county  -where  the  debtor  resides,  may  properly  be  issued 
to  the  sheriff  of  the  principal  county,  to  -which  the  county  in  which  the  debtor 
resides  is  attached.  Beebe  •».  Fridley,  16  Minn.,  618;  see  Keutzler  ».  Chicago, 
Milwaukee,  etc..  Railway  Co.,  47  Wis.,  641. 
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it  to  the  proper  clerk,  within  sixty  days  after  the  receipt 
thereof.  Except  as  otherwise  prescribed  in  section  1367  of 
the  Code,  it  must  be  made  returnable  to  the  clerk,  with 
whom  the  judgment  roll  is  filed.'  It  should  be  in  the  name 
of  the  people  of  the  State,  written  in  the  English  language, 
on  paper  or  parchment,  in  a  fair  legible  character,  in  words 
at  length,  and  not  abbreviated."  It  should  be  tested  in  the 
name  of  a  judge  of  the  court  out  of  which  it  is  issued,  on 
the  day  it  is  issued.  And  when  issued  out  of  a  court  of 
record,  it  should  be  subscribed  or  indorsed  by  the  attorney 
for  the  party,  or  by  the  person  at  whose  instance  it  was 
issued.'  When  issued  by  the  clerk  it  should  be  subscribed 
«r  indorsed  by  him.*  Thus  subscribed  or  indorsed,  it  is  not 
void  or  voidable,  by  reason  of  having  no  seal  or  a  wrong  seal 
thereon,  or  of  any  mistake  or  omission  in  the  teste  thereof, 
or  in  the  name  of  the  clerk,  unless  is  was  issued  by  special 
order  of  the  court. "  These  same  rules  apply  to  all  writs  and 
processes.  But  an  execution  out  of  the  county  court,  and 
signed  by  an  attorney,  even  if  void  because  not  signed  by 
the  clerk,  will,  if  nothing  appears  thereon  to  notify  the 
sheriff  that  it  was  issued  upon  a  transcript  of  a  justice's 
judgment,  protect  him  in  levying  upon  and  holding  the 
property  of  the  judgment  debtor." 

The  time  allowed  for  the  return  of  an  execution  is  for  the 
benefit  of  the  sheriff,  to  prevent  an  action  or  compulsory 
proceeding  against  him,  before  he  has  had  a  reasonable  time 
to  execute  the  process.  He  may,  if  he  choose  so  to  do,  re- 
turn the  execution  at  any  time  within  the  sixty  days.'    But 

1  Code  Civ.  Pro.,  §  1366;  see  Brevard  r.  Jones,  50  Ala.,  221. 
^  Code  Civ.  Pro.,  §  22. 

2  Code  Civ.  Pro.,  §§  23.  24. 

<  People  ex  rel  Ulton  v.  Seaton,  Sheriff,  13  Week.  Dig.,  240;  S.  C,  25  Hun,* 
305*;  Code  Civ.  Pro.,  §  24;  see  Hernandez  «.  Drake,  81  111.,  34;  McKethan  s. 
McNeill,  74  N.  C,  633;  Blount  v.  Wells,  55  Ga.,  283. 

*  Code  Civ.  Pro.,  §  24;  see  Dailey  v.  State,  56  Miss.,  475;  Williams  v.  BaU,  52 
Tex.,  603;  Jones  v.  Dove,  7  Org.,  467;  Smith  v.  Sweat,  60  Ga.,  539;  Houck  v. 
Cross,  67  Mo.,  151;  Gorman  v.  Stanton,  5  Mo.  App.,  585;  West  v.  Krebaum, 
88111.,  263;  Maury  v.  Shepperd,  57  Ga.,  68;  Schmidt's  Appeal,  82  Penn.  St., 
524;  Griswoldc.  Connolly,  1  Woods,  193;  Arnolds.  Nye,  23 Mich.,  286;  Mol- 
lison  v.  Eaton,  16  Mifln.,426;  Burdick  «.  Shigley,  30  Iowa,  63;  Linn  v.  Hamil- 
ton, 34  N.  J.  L.,  305. 

«  Hill  V.  Haynes,  54  N.  Y.,  153. 

'  Forbes  v.  Waller,  25  N.  T.,  430;  Eenaud  v.  O'Brien,  35  id.,  99;  Cassidy  ». 
Meacham,  8  Paige,  469;  Tyler  ®.  Willis,  33  Barb.,  327. 
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the  Judgment  creditor  cannot  require  liim  to  return  it  before 
the  sixty  days  have  elapsed.' 

On  Transcript  From,  Other  Court.— ^\&£%  an  execution 
is  issued  out  of  a  court,  other  than  that  in  which  the  Judg- 
ment was  rendered,  upon  filing  a  transcript  of  the  Judgment 
rendered  in  the  latter  court,  it  must  also  specify  the  clerk, 
with  whom  the  transcript  is  filed,  and  the  time  of  filing ; 
and  it  must  be  made  returnable  to  that  clerk.  If  the  Judg- 
ment was  rendered  in  a  Justice's  court,  it  must  specify  the 
Justice's  name  ;  and  it  must  omit  the  specification  respecting 
the  filing  of  the  Judgment  roll."  Where  a  Judgment,  rend- 
ered by  a  Justice  of  the  peace,  has  been  docketed  with  a 
county  clerk,  upon  the  filing  either  of  a  transcript  from  the 
Justice's  docket,  or  of  a  transcript  from  the  clerk's  docket 
of  another  county,  the  execution,  to  be  issued  thereupon  by 
the  county  clerk,  must  be  in  the  same  form,  and  executed 
in  the  same  manner,  as  an  execution  issued  upon  a  Judg- 
ment of  the  county  court ;  except  as  otherwise  prescribed  in 
section  1367  of  the  Code,  and  except,  also,  that  where  the 
Judgment  is  for  a  sum  less  than  twenty -five  dollars,  exclu- 
sive of  costs,  the  direction  to  satisfy  the  Judgment  out  of  the 
real  property  of  the  Judgment  debtor  must  be  omitted.  In 
that  case  the  provisions  of  the  Code,  relating  to  the  satis- 
faction of  an  execution  out  of  the  Judgment  debtor's  real 
property,  are  not  applicable  thereto."  An  execution  upon 
a  Judgment  of  a  district  court  of  the  city  of  New  York, 
docketed  in  the  county  clerk's  ofiice  of  the  county  of  New 
York,  and  thereby  become  a  Judgment  of  the  court  of  com- 
mon pleas,  may  be  issued,  at  the  option  of  the  Judgment 
creditor,  either  by  the  county  clerk,  directed  to  the  sheriff, 
or  by  the,  clerk  of  the  district  court,  difected  to  a  marshal. 
In  the  latter  case,  it  must  be  in  the  same  form,  and  executed 
in  the  same  manner,  as  if  the  Judgment  was  not  so  docketed.* 

'  Spencer  d.  Cuyler,  10  How.  Pr.,  157. 

!*  Code  Civ.  Pro.,  §  1367;  see  Mavity  v.  Eastiidge,  67  Ind.,,  311;  Moore  ®. 
Lynch,  4  Baxter  (Tenn.),  287. 

3  Code  Civ.  Pro.,  §  3043. 

*  Code  Civ.  Pro.,  §  8320.  It  was  held  before  Code  Civ.  Pro.,  in  McDonald 
V.  O'Flynn,  2  Daly,  43,  that  the  execution  upon  a  judgment,  recovered  in  a 
district  court  of  the  city  of  New  York,  for  more  than  twenty-five  dollars,  ex- 
clusive of  costs,  and  docketed  with  the  county  clerk,  should  be  issued  by  the- 


Executions.  299 

Mechanics'  Liens,  etc. — Whenever  any  judgment  shall  be 
entered  in  an  action  to  foreclose  a  mechanics' lien,  execution 
shall  thereupon  issue  for  the  enforcement  and  collection  of 
such  judgment,  in  the  same  manner  as  executions  are  issued 
upon  other  judgments,  in  actions  on  contract,  for  the  pay- 
ment of  money  only,  except  that  when  the  judgment  is  in 
favor  of  the  claimant,  the  execution  shall  direct  the  officer 
to  sell  the  right,  title  and  interest  which  the  owner,  or  other 
party  in  interest,  had  in  the  premises  at  the  time  of  filing 
the  notice,  as  prescribed  by  Laws  of  1880,  chapter  440,  sec- 
tion two ;  and  if  the  same  shall  be  insufficient  to  satisfy 
said  judgment,  then  to  collect  such  deficiency  as  shall  re- 
main out  of  the  personal  property  of  such  owner  or  party 
in  interest ;  or,  if  there  be  two  or  more,  of  either  of  them  ; 
or,  if  sufficient  personal  property  cannot  be  found,  then 
out  of  the  real  property  of  such  owner  or  party  in  interest ; 
or,  if  there  be  two  or  more,  of  either  of  them,  in  the  county 
to  which  said  execution  is  issued,  on  the  day  such  judg- 
ment was  docketed  in  said  county,  or  on  any  day  thereafter. 
But  no  such  deficiency  shall  be  collected  out  of  any  real 
property,  unless  such  deficiency  shall  amount  to  or  exceed 
the  sum  of  twenty-five  dollars.' 

Divided  County. — Where  any  county  has  been,  or  shall 
be,  divided,  any  judgment  that  may  have  been  recovered 
previous  to  such  division,  or  after  such  division,  upon  any 
proceedings  instituted  previous  thereto  in  the  court  of  com- 
mon pleas  of  such  county,  or  before  any  justice  of  the  peace 
thereof,  may  be  collected  by  execution,  to  be  issued  to  the 
sheriff  of  the  county  where  such  judgment  shall  have  been 
rendered,  or  to  a  constable  thereof,  as  the  case  may  require, 
who  shall  execute  the  same,  in  the  same  manner  as  if  such 
division  had  not  been  made,  and  such  judgment  may  be  re- 
vived, and  the  like  proceedings  may  be  had  thereon,  as  if 
such  county  had  not  been  divided." 

judgment  creditor,  or  his  attorney,  and  not  by  the  county  clerk.  Alko,  JuHd, 
that  where  judgments  of  themarine  court  of  thecity  are  docketed  in  the  county 
clerk's  oflBce,  executions  thereon  must  be  issued  to  the  sheriff.  Matter  of  Lipp- 
man,  48  How.  Pr.,  359. 

'  Laws  of  1880,  chap.  440,  §  9;  3  R.  S.  (7th  ed.),  3442.  For  the  contents  of 
execution  in  an  action  for  a  chattel,  see  ante,  p.  ,  Code  Civ.  Pro.,§  1731,  where 
warrant  of  attachment  has  issued,  see  Code  Civ.  Pro.,  §  1370. 

»  3  R.  8.  (7th  ed.),  §  35,  p.  2459  ;  3  id.  (5th  ed.),  556,  §  35. 
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Process  in  New  YorTc  County,  to  Whom  Issued. — All 
orders  of  arrests,  warrants  of  attachment,  executions  and 
proceedings,  to  recover  personal  property  in  civil  actions, 
except  when  the  sheriff  is  a  necessary  party  thereto,  made 
or  issuing  out  of  any  court  of  record  in  the  city  and  county 
of  New  York,  whether  by  statute  or  otherwise,  shall  be 
issued  to  the  sheriff  only.' 

Actions  Against  Association. — In  an  action  against  an 
unincorporated  association,  the  officer  against  whom  it  is 
brought  cannot  be  arrested ;  and  a  judgment  against  him 
does  not  authorize  an  execution  to  be  issued  against  his 
property  or  his  person ;  nor  does  the  docketing  thereof, 
bind  his  real  property  or  chattels  real.  Where  such,  judg- 
ment is  for  a  sum  of  money,  an  execution,  issued  thereupon 
must  require  the  sheriff  to  satisfy  the  same,  out  of  any  per- 
sonal property  belonging  to  the  association,  or  owned  jointly 
or  in  common  by  all  the  members  thereof,  omitting  any 
direction  respecting  real  property.^ 

Against  Public  Officer. — An  execution  cannot  be  issued 
upon  a  judgment  for  a  sum  of  money,  rendered  against  an 
officer  in  an  action  or  special  proceeding  brought  by  or 
against  him,  in  his  official  capacity,  pursuant  to  article  two, 
title  five,  chapter  fifteen  of  the  Code  of  Civil  Procedure, 
except  where  it  is  rendered  against  the  trustee  or  trustees 
of  a  school  district,  or  the  commissioner  or  commissioners 
of  highways  of  a  town.  In  either  of  those  cases,  an  execu- 
tion may  be  issued  against  and  be  collected  out  of  the  prop- 
erty of  the  officer,  and  the  sum  collected  must  be  allowed 
to  him,  in  the  settlement  of  his  official  accounts,  except  as 
othervrise  specially  prescribed  by  law.'  An  execution  can- 
not be  issued  against  the  people.* 

On  Surrogates  Bearee. — Execution  upon  a  surrogate's 
decree,  directing  the  payment  of  a  sum  of  money  into  court, 
or  to  one  or  more  parties,  must  be  issued  by  the  surrogate, 
or  the  clerk  of  the  surrogate's  court,  under  the  seal  of  the 

■  Consol.  Act  of  1882,  §  1717;  Laws  of  1875,  chap.  635;  re-enacted.  Laws  of 
1880,  chap.  398;  3  E.  8.  (7th  ed.),  3383;  see  Code  Civ.  Pro.,  §  389. 

2  Code  Civ.  Pro.,  §  1931. 

3  Code  Civ.  Pro.,  §  1931. 
*  Code  Civ.  Pro.,  §  1985. 
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court,  and  must  be  made  returnable  to  the  court.  The  pro- 
ceedings by  the  sheriff,  for  the  collection  thereof,  are  the 
same  as  upon  a  Supreme  Court  execution  for  the  collection 
of  money.' 

For  Collection  of  Money. — An  execution,  issued  upon  a 
judgment  for  a  sum  of  money,  or  directing  the  payment  of 
a  sum  of  money,  must  specify,  in  the  body  thereof,  the  sum 
recovered,  or  directed  to  be  paid,  and  the  sum  actually  due 
when  it  is  issued.  It  may  specify  a  day,  from  which  interest 
upon  the  sum  due  is  to  be  computed ;  in  which  case,  the 
sheriff  must  collect  interest  accordingly,  until  the  sum  is 
paid.  If  aU  the  parties,  against  whom  the  judgment  is 
rendered,  are  not  judgment  debtors,  the  execution  must 
show  who  is  the  judgment  debtor."  Unless  the  execution 
specifies  a  day  from  which  interest  on  the  sum  due  is  to  be 
computed,  the  sheriff  need  not  compute  interest  on  the  judg- 
ment. And  having  collected  the  principal,  the  creditor 
cannot  trouble  the  defendant  with  a  second  execution  for 
the  interest." 

Against  Property. — An  execution  against  property  must, 
if  the  judgment  roll  is  not  filed  in  the  clerk's  office  of  the 
county  to  which  it  is  issued,  specify  the  time  when  the  judg- 
ment was  docketed  in  that  county.  It  must,  except  in  a 
case  where  special  provision  is  otherwise  made  by  law,  sub- 
stantially require  the  sheriff  to  satisfy  the  judgment  out  of 
the  personal  property  of  the  judgment  debtor ;  and,  if  suffi- 
cient personal  property  cannot  be  found,  out  of  the  real 
property  belonging  to  him,  at  the  time  when  the  judgment 
was  docketed  in  the  clerk' s  office  of  the  county,  or  at  any 
time  thereafter.  * 

Where  Attachment  has  been  Levied.  —Where  a  warrant 
of  attachment,  issued  in  the  action,  has  been  levied  by  the 
sheriff,  the  execution  must  substantially  require  the  sheriff* 
to  satisfy  the  judgment,  as  follows : 

1.  Where  the  judgment  debtor  is  a  non-resident,  or  a  for- 
eign corporation,  and  the  summons  was  served  upon  him 

'  Code  Civ.  Pro.,  §  2554. 

2  Code  Civ.  Pro.,  §  1368. 

3  Todd  V.  Botchford,  86  N.  Y.,  517;  People  ex rel Eansom  v.  Onondaga  C.  P., 
3  Wend.,  331. 

*  Code  Civ.  Pro.,  §  1369;  see  Wright  v.  Young,  6  Oreg.,  87. 
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or  it,  without  the  State,  or  otherwise  than  personally,  pur- 
suant to  an  order  obtained  for  that  purpose,  as  prescribed 
in  chapter  fifth  of  the  Code,  and  the  judgment  debtor  has 
not  appeared  in  the  action ;  out  of  the  personal  property 
attached,  and,  if  that  is  not  sufiicient,  out  of  the  real  prop- 
erty attached. 

2.  In  any  other  case,  out  of  the  personal  property  attached ; 
and,  if  that  is  insufficient,  out  of  the  other  personal  property 
of  the  judgment  debtor ;  if  both  are  insufficient,  out  of  the 
real  property  attached ;  and,  if  that  is  insufficient,  out  of 
the  real  property  belonging  to  him,  at  the  time  when  the 
judgment  was  docketed  in  the  clerk's  office  of  the  county, 
or  at  any  time  thereafter.'  In  issuing  an  execution,  in  a 
case  where  real  property  is  attached,  the  command  to  the 
sheriff  should,  among  other  things,  require  him  to  satisfy 
the  judgment  out  of  the  real  property  belonging  to  the  judg- 
ment debtor,  "on  the  day  when  the  attachment  was  levied 
thereon,"  and  on  the  day  when  the  judgment  was  docketed." 

Against  Executor. — An  execution  against  real  or  per- 
sonal property,  in  the  hands  ot  an  executor,  administrator, 
heir,  devisee,  legatee,  tenant  of  real  property,  or  trustee, 
must  substantially  require  the  sheriff  to  satisfy  the  judg- 
ment, out  of  that  property.'  Such  an  execution  must  show 
upon  its  face  that  it  is  issued  against  the  defendant  in  his 
representative  capacity,  and  not  against  him  personally, 
otherwise  it  is  liable  to  be  set  aside.*  It  is  not  essential 
that  the  word  "  as  "  should  j)recede  the  word  signifying  the 
representative  capacity.'  But  an  execution  upon  a  judg- 
ment against  execu,tors,  as  such,  cannot  issue  against,  and 
be  levied  upon,  the  real  estate  of  decedents." 

Against  tJie  Person. — An  execution  against  the'  person 
must  substantially  require  the  sheriff,  to  arrest  the  judg- 
ment debtor,  and  copimit  him  to  the  jail  of  the  county, 

'  Code  Civ.  Pro.,  §  1370;  the  common  law  rule  prevails  in  Iowa,  that  execu- 
tion cannot  issue  in  an  attachment  against  the  defendant,  and  a  sale  thereon  is 
void.     See  Iowa  Code,  §  3183;  Welch  v  Battern,  47  Iowa,  147. 

^  Woolworth  V.  Taylor,  30  Daily  Keg.,  No.  69. 

2  Code  Civ.  Pro.,  §  1371. 

*  Alger  V.  Conger,  17  Hun,  45. 

'  Fry  V.  Shehee,  55  Ga.,  308. 

«  James  i\  Beesly,  4  Redf .,  236. 
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until  he  pays  the  iudgment,  or  is  discharged  according  to 
law.  Except  where  it  may  be  issued,  without  the  previous 
issuing  and  return  of  an  execution  against  property,  it 
must  recite  the  issuing  and  return  of  such  an  execution, 
specifying  the  county  to  which  it  was  issued.'  A  body  exe- 
cution is  not  void  or  voidable  by  reason  of  the  omission  of 
the  teste,  and  the  failure  to  name  the  county  to  which  the 
property  execution  was  issued,  and  directing  the  return  of 
the  execution  "as  required  by  law,"  instead  of  within  sixty 
days  from  the  time  of  its  receipt  by  the  sheriff,  are  defects 
in  form  only,  and  the  execution  may  be  amended  as  to 
them  upon  motion  nunc  pro  tunc.^ 

For  Delivery  of  Property,  etc. — An  execution  for  the  de- 
livery of  the  possession  of  real  property,  or  a  chattel,  must 
particularly  describe  the  property  and  designate  the  party 
to  whom  the  Judgment  awards  the  possession  thereof ;  and 
it  must  substantially  require  the  sheriff,  to  deliver  the  pos- 
session of  the  property,  within  his  county,  to  the  party 
entitled  thereto.  If  a  sum  of  money  is  awarded  by  the 
same  judgment,  it  may  be  collected,  by  virtue  of  the  same 
execution ;  or  a  separate  execution  may  be  issued  for  the 
collection  thereof,  omitting  the  direction  to  deliver  posses- 
sion of  the  property.  If  one  execution  is  issued  for  both 
purposes,  it  must  contain,  with  respect  to  the  money  to  be 
^  collected,  the  same  directions  as  an  execution  against  prop- 
erty, or  against  the  person,  as  the  case  requires.' 

Where  Separate  Sums  Awarded. — Where  a  judgment 
awards  different  sums  of  money,  to  or  against  different  par- 
ties, a  separate  execution  may  be  issued,  to  collect  each 
sum  so  awarded ;  subject  to  the  power  of  the  court,  to  con- 
trol the  enforcement  of  the  executions,  upon  motion,  where 
the  collection  of  one  execution  wiU,  wholly  or  partly,  satisfy 
another.  * 

2.  Issuing  Execution. 
Within  Five  Tears. — Except  as  otherwise  specially  pre- 
scribed by  law,  the  party  recovering  a  final  judgment,  or 

1  Code  Civ.  Pro.,  §  1373. 

'  People  ex  rel.  Utley  v.  Seaton,  Sheriff,  25  Hun^  305;  8.  C;  13  Week.  Dig., 
240. 

8  Code  Civ.  Pro.,  §  1378. 
'  Code  Civ.  Pro.,  §  1374. 
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his  assignee,  may  have  execution  thereupon,  of  course,  at 
any  time  within  five  years  after  the  entry  of  the  judgment.' 

After  Death  of  Judgment  Creditor. — Where  the  party, 
recovering  a  final  judgment,  has  died,  execution  may  be 
issued  at  any  time  within  five  years  after  the  entry  of  the 
judgment,  by  his  personal  representatives,  or  by  the  assignee 
of  the  judgment,  if  it  has  been  assigned,  and  the  execution 
must  be  indorsed  with  the  name  and  residence  of  the  per- 
son issuing  the  same.' 

After  Five  Tears. — After  the  lapse  of  five  years  from  the 
entry  of  a  final  judgment,  execution  can  be  issued  there- 
upon, in  one  of  the  following  cases  only : 

1.  Where  an  execution  was  issued  thereupon,  within  five 
years  after  the  entry  of  the  judgment,  and  has  been  re- 
turned wholly  or  partly  unsatisfied  or  unexecuted. 

2.  Where  an  order  is  made  by  the  court,  granting  leave 
to  issue  the  execution.  ° 

Notice  of  an  application  for'  an  order,  granting  leave  to 
issue  an  execution,  must  be  served  persc^nally  upon  the  ad- 
verse party,  if  he  is  a  resident  of  the  State,  and  personal 
service  can,  with  reasonable  diligence,  be  made  upon  him 
therein ;  otherwise,  notice  must  be  given  in  such  manner  as 
the  court  directs.  Where  the  judgment  is  for  a  sum  of 
money,  or  directs  the  payment  of  a  sum  of  money,  leave 
shall  not  be  granted,  except  on  proof,  by  aflidavit,  to  the 
satisfaction  of  the  court,  that  the  judgment  remains  wholly 
or  partly  unsatisfied.*  But  section  1377  of  the  Code  does 
not  apply  to  a  case  in  which  the  judgment  debtor  is  dead." 
Such  a  case  would  be  governed  by  section  1380  of  the  Code. 
But  an  execution,  issued  after  a  lapse  of  five  years,  without 
leave  of  court,  is  only  voidable  ;  it  would  be  sufficient  pro- 
tection to  the  officer  until  set  aside."  A  justice's  judgment, 
after  transcript  filed,  is  deemed  a  judgment  of  the  county 

>  Code  Civ.  Pro.,  §1375. 

^  Code  Civ.  Pro.,  §  1376;  See  Duryee  v.  Botsford,  34  Hun,  317. 

3  Code  Civ.  Pro.,  §  1377;  Wadeij.  DeLeyer,  40  N.  Y.  Superior  Ct.,  541; 
Reeves  v.  Plough,  46  Ind.,  350. 

*  Code  Civ.  Pro.,  §  1378. 

'  Marine  Bank  of  Chicago  v.  Van  Brunt,  61  Barb.,  361;  S.  0»,  11  Hun,  379; 
affi'd  S.  C,  40  N.  Y.,  161;  WaUace  v.  Swinton,  64  id..  188. 

"  Wooster  v.  Wuterick,  2  Abb.  (N.  C),  206. 
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court,  enforceable  as  such,  and  the  county  court  may  grant 
leave  to  issue  execution  thereon.'  An  execution  to  collect 
a  sum  of  money  cannot  be  issued,  against  the  property  of  a 
judgment  debtor,  who  has  died  since  the  entry  of  the  judg- 
ment, except  as  prescribed  in  sections  1380  and  1381  of  the 
Code  of  Civil  Procedure." 

Leave  Required. — After  the  expiration  of  one  year  from 
the  death  of  a  party,  against  whom  a  final  judgment  for 
a  sum  of  money,  or  directing  the  payment  of  a  sum 
of  money,  is  rendered,  the  judgment  may  be  enforced 
by  execution,  against  any  property  upon  which  it  is  a  lien, 
with  like  effect  as  if  the  judgment  debtor  was  still  living. 
But  such  an  execution  shall  not  be  issued,  unless  an  order, 
granting  leave  to  issue  it,  is  procured  from  the  court,  from 
which  the  execution  is  to  be  issued,  and  a  decree,  to  the 
same  effect,  is  procured  from  a  surrogate' s  court  of  the  State, 
which  has  duly  granted  letters  testamentary  or  letters  of 
administration,  upon  the  estate  of  the  deceased  jugdment 
debtor.  Where  the  lien  of  the  judgment  was  created  by 
the  docketing  in  the  county  clerk's  office,  of  the  judgment 
rendered  since  September  1,  1877,  neither  the  order  nor  the 
decree  can  be  made  until  the  expiration  of  three  years  after 
letters  testamentary  or  letters  of  administration  have  been 
duly  granted  upon  the  estate  of  the  decedent ;  and  for  that 
purpose  such  a  lien,  existing  at  the  decedent' s  death,  con- 
tinues for  three  years  and  six  months  thereafter,  notwith- 
standing the  previous  expiration  of  ten  years  from  the  filing 
of  the  judgment  roll. ' 

Leave,  how  Obtained.— Leave  to  issue  an  execution,  as 
prescribed  in  the  last  cited  section,  must  be  procured  as  fol- 
lows : 

1.  Notice  of  the  application,  to  the  court,  from  which  the 
execution  is  to  be  issued,  for  an  order,  granting  leave  to  issue 
the  execution,  must  be  given  to  the  person  or  persons,  whose 
interest  in  the  property  wiU  be  affected  by  a  sale  by  virtue  of 
the  execution,  and  also  to  the  executor  or  administrator  of 

'  Kincaid  v.  Richardson,  9  Abb.  (N.  C),  315. 

"  Code  Civ.  Pro.,  §  1379. 

3  Code  Civ.  Pro.,  §  1380;  as  amended  Laws  of  1879,  chap.  543;  see  Smith  v. 
Eeed,  53  Cal.,  345;  Eaton  v.  Youngs,  41  Wis.,  507;  Beach  v.  Dennis,  47  Ala., 
»63;  Williams  v.  Williams,  71  N.  C,  427;  Isler«.  Murphy,  id.,  486. 
20 
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tlie  judgment  debtor.  The  general  rules  of  practice  may- 
prescribe  the  manner  in  which  the  notice  must  be  given ; 
until  provision  is  so  made  therein,  it  must  be  served,  either 
personally,  or  in  such  a  manner  as  the  court  prescribes,  in 
an  order  to  show  cause. .  Leave  shall  not  be  granted  except 
upon  proof,  by  affidavit,  to  the  satisfaction  of  the  court, 
that  the  judgment  remains  wholly  or  partly  unsatisfied. 

2.  For  the  purpose  of  procuring  a  decree  from  the  surro- 
gate's  court,  granting  leave  to  issue  the  execution,  the  judg- 
ment creditor  must  present  to  that  court,  a  written  petition, 
duly  verified,  setting  forth  the  facts,  and  praying  for  such 
a  decree ;  and  that  the  persons,  above  specified,  may  be 
cited,  to  show  cause  why  it  should  not  be  granted.  Upon 
the  presentation  of  such  a  petition,  the  surrogate  must  issue 
a  citation  accordingly;  and,  upon  the  return  thereof,  he 
'  must  make  such  a  decree  in  the  premises,  as  justice  re- 
quires.' 

The  time  during  which  the  person,  entitled  to  enforce  a 
judgment,  is  stayed  from  enforcing  it,  by  the  provision  of  a 
statute,  or  by  an  injunction  or  other  order,  or  in  consequence 
of  an  appeal,  is  not  a  part  of  the  time,  limited  for  issuing 
an  execution  thereupon,  or  for  making  an  application  for 
leave  to  issue  such  an  execution." 

The  last  six  sections  of  the  Code  cited,  do  not  affect  the 
right  of  a  judgment  creditor  to  enforce  a  judgment,  against 
the  property  of  one  or  more  surviving  judgment  debtors,  as 
if  all  the  judgment  debtors  were  living.  In  that  case,  an 
execution  must  be  issued  in  the  usual  form  ;  but  the  attor- 
ney for  the  judgment  creditor  must  indorse  thereupon,  a 
notice  to  the  sherifi,  reciting  the  death  of  the  deceased  judg- 
ment debtor,  and  requiring  the  sheriff  not  to  collect  the  exe- 
cution, out  of  any  property  which  belonged  to  him." 

3.  General  Provisions  as  to  Sale  Under  Execution. 
A  sale  of  real  or  personal  property,  by  virtue  of  an  exe- 
cution, or  pursuant  to  the  directions  contained  in  a  judg- 

>  Code  Civ.  Pro.,  §  1381;  Flanagan*.  Tinen,  53  Barb.,  587. 

«  Code  Civ.  Pro.,  §  1383;  see  Underwood  v.  Green,  56  N.  Y.,  347;  Rosenfeld 
D.  Palmer,  5  Daly,  318. 

3  Code  Civ  Pro.,  §  1388;  see  Fabel  v.  Boykin,  55  Ala.,  383;  Dickinson  v. 
Bowers,  7  Baxter  (Tenn.),  307. 
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ment  or  order,  must  be  made  at  public  auction,  between  the 
liour  of  nine  o'clock  in  the  morning  and  sunset.' 

A  person  who,  before  the  time  fixed  for  the  sale,  in  a 
notice  of  the  sale  of  property,  to  be  made  by  virtue  of  an 
■execution,  wUfully  takes  down  or  defaces  such  a  notice  put 
up  by  the  sheriff,  or  by  his  authority,  forfeits  fifty  dollars 
to  the  judgment  creditor,  and  the  same  sum  to  the  judgment 
debtor ;  unless  the  notice  was  defaced  or  taken  down,  with 
the  consent  of  the  person  seeking  to  enforce  the  forfeiture, 
or  the  execution  was  previously  satisfied.'' 

An  omission  by  the  sheriff  to  give  notice,  as  required  by 
law,  or  the  taking  down  or  defacing  of  a  notice,  when  put 
up,  does  not  afEect  the  validity  of  a  sale,  made  by  virtue  of 
an  execution,  to  a  purchaser  in  good  faith,  without  notice 
of  the  omission  or  offense.' 

Officer  Making  Sale  not  to  Purchase  Thereat. — The  sher- 
iff, to  whom  an  execution  is  directed,  or  the  under  sheriff 
or  deputy  eheriff,  holding  an  execution,  and  conducting  a 
sale  of  property  by  virtue  thereof,  shall  not,  directly  or  in- 
directly, purchase  any  of  the  property  at  the  sale.  A  pur- 
chase made  by  him,  or  to  his  use,  is  void." 

When  Under  Sheriff  to  Proceed. — Where  the  sheriff,  to 
whom  an  execution  is  delivered,  dies,  is  removed  from  office, 
or  becomes  otherwise  disqualified  to  act,  before  the  execu- 
tion is  returned,  his  under  sheriff  must  proceed  upon  the 
execution,  as  the  sheriff  might  have  done.  If  there  is  no 
under  sheriff,  the  court,  from  which  the  execution  issued, 
may  designate  a  person  to  proceed  thereupon;  who  may 
complete  the  same,  as  an  under  sheriff  might  have  done. 
The  person  so  designated  must  give  such  security  as  the 
court  directs.  He  is  deemed  an  officer;  and  is  subject  to 
the  same  obligations  and  liabilities,  and  has  the  same  power 
and  authority,  in  relation  to  the  object  of  his  appointment, 
as  a  sheriff,  and  is  entitled  to  fees  accordingly.  But  this 
section  does  not  apply,  in  a  case  where  special  provision  is 
otherwise  made  by  law,  for  the  enforcement  of  an  execu- 
tion, after  the  death,  removal  from  office,  or  other  disquali- 
fication of  the  sheriff  or  under  sheriff. ' 

»  Code  Civ.  Pro.,  §  1384  *  Code  Civ.  Pro.,  §  1387. 

•^  Code  Civ.  Pro.,  §  1385.  «  Code  Civ.  Pro.,  §  1388. 

3  Code  Civ.  Pro.,  §  1386. 
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4.  Plaintiff ''  s  Control  of  Sheriff  in  Service  of. 
The  judgment  creditor  or  his  attorney,  issuing  an  execu- 
tion or  any  other  process,  has  power  to  qualify  its  general 
effect  by  whatever  general  directions  he  may  think  proper 
to  give.  In  short,  he  may  give  such  directions  to  the  sheriff 
as  will  not  only  excuse  him  from  his  general  duty,  but  bind 
him.  The  attorney  may  make  him  pro  tanto  a  special 
agent,  by  restricting  his  general  power  in  any  way  which 
shall  not  amount  to  an  abuse  of  the  process,  although  he 
cannot  enlarge  the  power.  Both  the  process  and  the  law 
which  confers  authority  under  it,  are  for  the  benefit  of  the 
party ;  and  it  is  a  general  rule  tjiat  a  man  may  dispense 
with  an  entire  law  which  is  intended  for  his  aid  or  pro- 
tection ;  and  it  follows  that  he  may  qualify  it  to  a  greater 
or  less  extent,  according  to  his  discretion.'  Hence,  the 
sheriff  may  be  directed  to  indorse  an  execution,  as  received 
of  a  subsequent  day,  until  the  arrival  of  which  the"  execu- 
tion is  dormant,  and  the  sheriff  cannot  proceed  thereunder." 
So,  too,  on  an  execution  against  several  defendants,  the 
sheriff  may  be  directed  to  levy  upon  the  property  of  all  or 
one  of  them.'  And  if  the  plaintiff,  or  his  attorney,  give  a 
deputy  sheriff  special  directions  as  to  the  manner  of  serv- 
ing or  of  making  an  execution,  as  by  enlarging  the  time, 
giving  credit  to  a  purchaser  of  land,  and  prescribing  the 
effect  of  the  purchase  and  the  time  |  and  conditions  of  its 
consummation,  the  sheriff  is  not  accountable  for  the  acts  of 
his  deputy  under  the  special  arrangements;  in  so  far  the 
officer  is  not  the  deputy  of  the  sheriff,  but  the  agent  of 
the  plaintiff."  But  to  discharge  the  sheriff  from  liability 
for  the  aqts  of  his  deputy,  it  must  be  shown  not  only  that 
the  plaintiff  directed  the  deputy  to  depart  from  the  line  of 
duty  imposed  by  law,  but  that  the  deputy  followed,  or,  at 

1  Walters  v.  Sykes,  33  Wend.,  566;  Smith  v.  Erwin,  77  N.  Y.,  466;  Root  «. 
Wagner,  30  id.,  17;  Armstrong  v.  Garrow,  6  Cow.,  465;  Ford  ».  Leche,  6 
Adol.  &  El.,  699. 

5  Smiths.  Erwin,  77  N.  T.,  466;  Walters  ».  Sykes,  33  Wend,,  566;  Stem's 
Appeal,  64  Penn.  St.,  447. 

8  Godfrey  -o.  Gibbons,  33  Wend.,  569. 

*  Gorham  ■».  Gale,  7  Cow.,  739;  Armstrong  v.  Garrow,  6  id.,  465;  Mickels  v. 
Hart,  1  Denio,  548;  Acker  v.  Ledyard,  8  Barb.,  514;  Eobinson  ®.  Brennan,  11 
Hun,  368;  Read  b.  French,  38  N.  Y.,  385;  Mandeville  «.  Reynolds,  68  id.,f538, 
540. 
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least,  undertook  to  follow  tlie  directions  given.  He  cannot 
otherwise  be  regarded,  in  any  respect,  the  agent  of  the 
plaintiff." 

5.  Property  Exempt  from  Levy  and  Sale. 

Exemption  from  execution  is  given  by  statute.  There  is 
no  presumption  of  exemption^  of  property  from  levy  and 
sale."  Before  the  passage  of  the  exemption  laws,  contracts 
for  the  payment  of  money  at  a  future  time  involved  the  con- 
sequence that  all  the  debtor's  property,  without  exception, 
might  be  taken  on  the  execution  in  case  of  default.  By  the 
statutes,  exempting  certain  property,  the  legislature,  in 
effect,  determined  that  it  was  inexpedient  to  allow  contracts 
entailing  such  results;  and  this  was  done  by  providing  that 
certain  property,  of  limited  value,  should  not  be  taken. 
But  these  laws  are  to  be  liberally  construed,  not  only  in 
favor  of  the  debtor,  but  also  in  favor  of  his  family.  The 
prominent  object  of  their  enactment  was  to  protect  the 
families  of  debtors,  and  to  prevent  their  being  deprived  of 
every  vestige  of  property  by  a  class  of  creditors  whose  self- 
ishness stifles  all  promptings  of  humanity.'  The  right  to 
such  exemption  does  not  always  depend  upon  the  fact 
whether  or  not  the  debtor  is  possessed  of  other  property.* 

The  Code  of  Civil  Procedure  does  not  enumerate  all  the 
exemptions  that  may  be  claimed  under  our  statutes.  In- 
deed, it  .calls  attention  to  this  fact  by  the  following  pro- 
vision :  ' '  The  enumeration,  in  this  article,  of  the  property 
which  is  exempt  from  levy  and  sale  by  virtue  of  an  execu- 
tion, does  not  repeal  any  special  provision  of  law,  relating 
to  such  an  exemption,  which,  by  its  terms,  is  applicable 
only  to  a  particular  class  of  persons,  or  corporations,  or  to 
a  particular  locality,  or  otherwise  to  a  special  case.?'  ' 

1  Sheldon  v.  Payne,  7  N.  Y.,  453;  S.  C,  10  id.,  398;  Comings.  Southland, 
3  Hill,  553.  Tuttle  v.  Cook,  15  Ward.,  274;  McKinley  v.  Tucker,  59  Barb.,  93; 
Ross  v.  Campbell,  19  Hun,  615;  Ansonia  Brass  Co.  v.  Babbitt,  74  N.  Y.,  895. 
»  Kraft®.  Collins,  13  Week.  Dig.,  189. 

'  Kneettle  d.  Newcomb,  22  N.  Y.,  249;  Wilcox  t).  Hawley,  31  id.,  658;  Wood- 
ward ®.  Murray,  18  Johns.,  400;  Becker  v.  Becker, '47  Barb.,  497;  Frazier  ®. 
Lyas,  10  Neb.,  115;  Hitchcock  «.  Holmes,  43  Conn.,  528;  Rasure  v.  Hart,  18 
Kan.,  340. 

■>  Wilcox  V.  Hawley,  31  N.  Y.,  658. 

"  Code  Civ.  Pro.,  §  1889. 
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We  will  first  enumerate  the  Code  provisions,  and  then 
collect  the  general  statutes. 

Householder' s  Exemption. — The  following  personal  prop- 
erty, when  owned  by  a  householder,  is  exempt  from  levy 
and  sale  by  virtue  of  an  execution  ;  and  each  moveable  arti- 
cle thereof  continues  to  be  so  exempt,  while  the  family,  or 
any  of  them,  are  removing  from  one  residence  to  another : 

1.  All  spinning  wheels,  weaving  looms  and  stoves,  put 
up,  or  kept  for  use,  in  a  dwelling-house;  and  one  sewing- 
machine,  with  its  appurtenances. 

2.  The  family  bible,  family  pictures,  and  school-books, 
used  by  or  in  the  family  ;  and  other  books,  not  exceeding 
in  value  fifty  dollars,  kept  and  used  as  part  of  the  family 
library. 

3.  A  seat  or  pew,  occupied  by  the  judgment  debtor,  or 
the  family,  in  a  place  of  public  worship. 

4.  Ten  sheep,  with  their  fleeces,  and  the  yarn  or  cloth 
manufactured  therefrom  ;  one  cow ;  two  swine  ;  the  neces- 
sary food  for  those  animals  ;  all  necessary  meat,  fish,  fiour 
and  vegetables,  actually  provided  for  family  use ;  and 
necessary  fuel,  oil  and  candles,  for  the  use  of  the  family 
for  sixty  days. 

5.  All  wearing  apparel,  beds,  bedsteads,  and  bedding, 
necessary  for  the  judgment  debtor  and  the  family;  all  neces- 
sary cooking  utensils  ;  one  table  ;  six  chairs  ;  six  knives  ; 
six  forks ;  six  spoons  ;  six  plates ;  six  tea  cups ;  six  saucers; 
one  sugar  dish ;  one  milk  pot ;  one  tea  pot ;  one  crane  and 
its  appendages  ;  one  pair  of  andirons ;  one  coal-scuttle  ;  one 
shovel ;  one  pair  of  tongs  ;  one  lamp,  and  one  candlestick. 

6.  The  tools  and  implements  of  a  mechanic,  necessary  to 
the  carrying  on  of  his  trade,  not  exceeding  in  value  twenty- 
five  dollars.' 

In  addition  to  the  above  exemptions,  necessary  household 
furniture,  working-tools  and  team,  professional,  instru- 
ments, furniture  and  library,  not  exceeding  in  value  $250, 
together  with  the  necessary  food  for  the  team,  for  ninety 
days,  are  exempt  from  levy  and  sale  by  virtue  of  an  execu- 
tion, when  owned  by  a  person,  being  a  householder,  or 
having  a  family  for  which  he  provides,  except  where  the 

■>  Code  Civ.  Pro.,  §  1390. 
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execution  is  issued  upon  a  judgment,  recovered  wholly  upon 
one  or  more  demands,  either  for  work  performed  in  the 
family  as  a  domestic,  or  for  the  purchase-money  of  one  or 
more  articles,  exempt  as  prescribed  in  sections  1390  and 
1391  of  the  Code  of  Civil  Procedure.'  Where  the  judg- 
ment debtor  is  a  woman,  she  is  entitled  to  the  same  exemp- 
tions, subject  to  the  same  exceptions  as  are  prescribed  for  a 
householder  in  those  sections  of  the  Code.' 

A  single  horse  and  his  harness  are  a  team  within  the 
meaning  of  the  Code.  And  it  is  sufficient  for  a  party  claim- 
ing the  exemption  of  his  horse  from  sale  on  execution,  to 
show  that  the  horse  constitutes  his  team  ;  that  he  is  a  house- 
holder; and  that  his  household  furniture,  workman's  tools 
and  team  do  not,  in  the  aggregate,  exceed  in  value  the  sum 
of  1.250.'  Necessary  vegetables  are  exempt,  not  only  when 
stored  for  family  use,  but  as  well  in  any  stage  of  the  process 
of  obtaining  them  for  that  use,  whether  by  planting  or  other- 
wise.* A  wagon  may  be  exempt  as  constituting  part  of  a 
team.  °    And  in  determining  whether  a  team  or  tools  are 

'  Code  Civ.  Pro.,  §  1391. 

^  Code  Civ  Pro.,  §  1392.  For  exemption^  laws  of  other  States,  respectively, 
see  N.  C.  Eev.  Code,  chap.  45,  §§  7,  8;  Carlton  ».  Watts,  83  N.  C  ,  312;  Ga. 
Code,  §  3040;  Ga.  Const.,  1868;  Flanders  v.  Wells,  61  Ga.,  195;  Neb.  Gen. 
St..  618;  FrazierD.  Syas,  10  Neb.,  115;  Williams  c.  Golden,  id. ,  43? ;  La.  Code, 
art.  644;  White  v.  Heffner,  30  La.  An.,  partll,  1280;  111.  Rev.  Stat.,  499,  §  18; 
Washburn  v.  Goodheart,  88  111.,  229;  Iowa  Code,  §  3072;  VanDoranu.  Mard^en, 
48  Iowa,  186;  S.  C,  Act  of  Feb.  32,  1873,  No  308,  of  15  Gen.  Stat.,  369; 
Prince  v.  Nance,  7  S.  C,  351;  Miss.  Code,  1871,  §  8;  Cayce  «.  Stovall,  50  Miss., 
396;  Texas,  Act  of  1866;  Nichols  v.  Clairbome,  39  Tex.,  363;  Wis.  Kev.  Stat., 
chap.  134,  §  31;  Connaughton  «.  Sands,  33  Wis.,  387;  Tay.  Stat.,  1553,  chap. 
134,  §  40  (Wis.) ;  Kuntz  v.  Kinney,  33  Wis  ,  503;  Seeley  v.  Gwillion,  40  Conn., 
107;  Miss.  Laws  of  1865,  137;  Code  1857,  art.  380,  381;  Mich.  Comp.  Laws,  §§ 
4466,  4467;  Alvord  u.  Lent,  23  Mich.,  369;  Ala.  Rev.  Code,  2884;  Brewer  v. 
Granger,  45  Ala ,  580;  Mass.  Gen.  Stat.,  chap.  123,  §  32,  chap.  133,  §  33,  cl.  5; 
Pond  V.  Kimball,  101  Mass.,  105;  Cal.  Pr.  Act.,  §  319;  Robert  v.  Adams.  38 
Cal.,  383;  Iowa  Rev.  Stat.,  §  3304;  Corp  «.  Griswold,  27  Iowa,  379;  Collier©. 
Latimer,  8  Baxter  (Tenn.),  420. 

'  Wilcox  v.  Hawley,  31  N.  Y.,  658;  Oogsdill  ».  Brown,  5  Hun,  341 ;  Smith  v. 
Slade,  57  Barb.,  637;  Finnin  v.  Malloy,  33  Supr.  Ct.  (1  J.  &  S.),  383;  an  ascer- 
tained or  one-half  interest  in  a  horse,  is  as  much  exempt  from  execution  as  an 
entire  horse.  Rutledge  v.  Rutledge,  8  Baxter  (Tenn.),  33;  Re  Peabody,  16 
Bankr.  Req.,  243. 

*  Carpenter  «.  Herrington,  25  Wend.,  370. 

'  Brown  v.  Davis,  9  Hun,  43;  Rodgera  v.  Ferguson,  33  Tex.,  533. 
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"necessary,"  it  is  immaterial  whether  or  not  the  debtor  had 
other  property.'  The  exemption  of  a  "  necessary  team  " 
may  be  claimed  by  a  country  physician,  or  any  other  pro- 
fessional mam  who  uses  the  "team  "  in  his  busiaess."  The 
word  "  team  "  as  used  in  our  language  and  in  this  country, 
has  a  broader  and  more  extensive  meaning  than  that  given 
in  our  dictionaries.  A  horse  or  other  animal  trained  and 
used  for  labor  and  service,  when  it  constitutes  the  motive 
power  to  accomplish  such  labor  and  service,  is  a  team  ac- 
cording to  the  popular  and  statutory  meaning  of  the  word.' 
A  team  may  consist  of  one,  two,  three,  four  or  more  ani- 
mals." The  surgical  instruments  of  a  physician  are  exempt 
as  his  '  'tools. " '  A  Watch  may  be  exempt  as  a  "  working  tool,' 
if  actually  necessary  to  the  discharge  of  the  debtor' s  business, 
and  not  merely  a  convenience.  °  But  a  threshing  machine  may 
not  be  deemed  a  "  working  tool."  '  The  building  in  which 
a  photographer  carries  on  his  business,  although  personal 
property,  is  not  a  "tool"  and  exempt.*  A  lamp  and  other 
articles  necessary  to  a  jeweller's  business  are  his  "  working 
tools." "  A  law  exempting  tools  cannot  be  construed  as 
protecting  the  tools,  apparatus  and  machinery  of  a  manu- 
facturing corporation."  "Working  tools"  may  include 
a  net  and  boat  of  a  fisherman,  although  large  enough  to  re- 
quire two  men  to  operate  them."  The  fleeces  or  the  yarn  or 
cloth  manufactured  from  the  fleeces  of  ten  sheep,  are  ex- 
empt while  in  the  hands  of  a  householder,  whether  he  be 

'  Reinecke  v.  Flecke,  3  J.  &  Sp.,  491;  Wheeler  v.  Cropsy,  5  How.  Pr.,  288; 
Smitli  V.  Blade,  57  Barb.,  637;  Fields  v.  Moul,  15  Abb.  Pr.,  6. 

'  Wheelers.  Cropsey,  5  How.  Pr.,  288;  Eastman  v.  Caswell,  8  id.,  75;  Van 
Buren  i).  Loper,  29  Barb.,  388;  Corp  v.  Griswold,  27  Iowa,  379.  A  stallion  not 
used  as  a  work  horse  on  a  farm  is  not  exempt.     Roberts  «.  Adams,  38  Cal.,  383. 

s  Finnin  «.  Malloy,  33  Supr.  Ct.  (1  Jones  &  Sp.),  382,  per  Spencer,  J. ;  Wilcox 
V.  Hawley,  32  N.  T.,  648. 

■*  WUcox  V.  Hawley,  supra. 

5  Robinson's  Case,  3  Abb.  Pr.,  466. 

«  Bitting  1).  Vandenburgh,  17  How.  Pr.,  80;  Deposit,  etc.  Bank  v.  Wickham, 
44  How.  Pr.,  431;  Rothschild  v.  Boelter,  18  Minn.,  361. 

■"  Ford  V.  Johnson,  34  Barb.,  364. 

"  Holden  v.  Stranahan,  48  Iowa,  70. 

9  Requillard  v.  Bartlett,  19  Kan ,  383. 

'"  Boston  Belting  Co.  ■».  Ivens,  28  La.  Ann,,  695;  Seeleys.  GruilUon,  40  Conn., 
107.  Pondi).  Kimball,  101  Mass.,  105. 

"  Sammis  v.  Smith,  1  Thomp.  &  C,  444. 
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or  be  not  the  owner  of  sheep.'  Clothing  of  one,  not  the 
householder,  but  living  with  the  f amUy  and  furnishing  it 
for  himself,  is  not  exempt.'  Bags  not  appearing  to  be  nec- 
essary for  actual  use  in  preserving  exempt  articles  are  not 
exempt. ' 

A  statute  which  exempts  from  attachment  or  execution, 
necessary  household  furniture,  may  properly  be  construed 
as  including  more  than  whal?  is  absolutely  indispensable  ;  it 
embraces  articles  which,  to  the  common  understanding,  are 
required  for  comfort  and  convenience.  But  the  meaning 
ought  not  to  be  enlarged  by  the  station  in  life  or  previous 
habits  of  the  individual,  as  is  allowable  in  determining  what 
are  necessaries  for  a  wife,  or  a  minor." 

A  statutory  exemption  of  property  in  favor  of  the  "head 
of  a  family  "  or  a  "householder,"  cannot  be  allowed  out  of 
assets  owned  in  partnership.  It  cannot  be  allowed  to  the 
partners  jointly  or  as  a  firm,  because  a  firm  cannot  be  the 
head  of  a  family.  It  cannot  be  allowed  to  them  severally, 
or  as  individuals ;  as  such  the  partners  are  interested  only 
in  the  proceeds  remaining  after  payment  of  debts. '  This, 
to  us,  seems  correct  and  sound  reasoning.  But  the  rule  in 
our  State  is  to  the  contrary.  The  New  York  court  of  ap- 
peals have  decided  that  the  exemption  extends  to  a  firm, 
where  the  execution  issued  upon  a  judgment  for  a  firm  debt, 
and  was  levied  on  firm  property,  such  as  the  statute  ex- 
empts to  &.  householder  or  head  of  a  family."  At  common 
law  the  necessary  wearing  apparel  of  every  debtor  is  ex- 
empt from  levy  and  sale  on  execution.' 

Who  is  a  Householder. — As  defined  in  Bouvier's  Law 
Dictionary  the  word  "householder"  means  master  or  chief 

'  Hall  t.  Penney,  11  Wend.,  44;  Brackett  v.  Watkins,  21  id.,  68. 

=  Bowne  -y.  Witt,  19  Wend.,  475. 

'  Shaw  V.  Davis,  55  Barb.,  389.  Potatoes  originally  provided  for  family  use 
are  exempt,  although  the  owner  iS/On  the  way  to  exchange  them  for  groceries 
necessary  for  family  use.     Id. 

■■  Hitchcock  V.  Holmes,  43  Conn.,  538. 

*  State  V.  Spencer,  64  Mo.,  355;  Gaylord  v.  ImhoflE,  26  Ohio  St.,  317. 

«  Stewart  v.  Brown,  37  N.  Y.,  350. 

'  Bumpus  V.  Maynard,  38  Barb.,  626.     In  Bowne  v.  Witt,  19  Wend.,  475, 
the  debtor  claimed  an  exemption  of  his  apparel,  under  the  statute.     The  point 
was  decided  against  him,  because  he  was  not  a  householder.    He  did  not  claim 
a  common-law  exemption. 
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of  a  family  ;  one  who  keeps  house  with  his  family.'  The 
exemption  in  favor  of  the  householder  continues,  although 
he  has  absconded,  and  his  family  were  on  the  highway  with 
his  effects,  in  the  act  of  removal  from  his  residence.  So 
long  as  the  family  remain  together  as  a  family,  though 
the  householder  has  absconded,  the  privilege  remains."  A 
boarding-house  keeper  is  a  householder.'  A  keeper  of  a 
house  of  ill-fame  may  be  a  householder.''  A  man  who  lives 
with  his  daughter,  whom  he  supports,  is  a  householder." 
One  who  has  children,  whom  he  maintains,  though'  they  be 
temporarily  absent  at  school,  is  a. householder.'  Although, 
in  genera],  it  is  the  husband,  father  or  mother  who  is  the 
he0.d  of  the  family,  yet,  where  a  son  of  full  age  assumes 
the  obligation  of  providing  for  a  widowed  mother  and  her 
children,  with  whom  he  lives,  and  who  are  dependant  upon 
him,  he  is,  in  legal  contemplation,  a  householder.'  A  widow 
continuing  to  reside  in  the  house  occupied  by  her  husband 
in  his  life-time,  and  there  caring  for  and  maintaining  the 
minor  children,  is  a  householder,  and  the  exempt  property 
of  her  husband  continues  exempt  in  her  hands,  °  even  though 
she  remarry."  A  householder  does  not  lose  the  character 
by  temporarily  ceasing  to  keep  house,  and  storing  his  prop- 
erty, with  a  view  to  returning  to  house-keeping  again." 

Property  of  which  the  debtor  is  a  part  owner  is  exempt, 
if  within  the  description  of  the  statute." 

Military  Pay,  etc. — The  pay  and  bounty  of  a  non-com- 
missioned officer,  musician  or  private,  in  the  military  or 
naval  service  of  the  United  States  ;  a  land  warrant,  pension 

'  And  see  Bowse  v.  Witt,  19  Wend.,  475;  Woodward  v.  Murray,  18  Johns., 
400. 

^  Woodward  v.  Murray,  18  Johns.,  400;  but  see  Orr  ®.  Box,  33  Minn.,  485. 

"  Hutchinson  v.  Chamberlain,  11  N.  Y.  Leg.  Obs.,  348;  Race  «.  Oldridge,  90 
ni.,  350;  Vanderhdrst  v.  Bacon,  38  Mich.,  669. 

*  Bowman  v.  Quaclsenboss,  3  Code  R.  17. 

5  Cox  V.  Stafford,  14  How.  Pr.,  619;  Cantrell  ®.  Conner,  51  How.  Pr.,  45. 

•Robinson's  Case,  3  Abb.  Pr.,  466;  and  see  Seaton  «.  Marshall,  6  Bush. 
(Ky.),  439. 

'  Connaughton  v.  Sands,  33  Wis.,  387. 

8  Becker  b.  Becker,  47  Barb.,  497. 

»  Brigham  v.  Bush,  33  Barb.,  596. 

'»  Cantrell  v.  Connor,  6  Daly,  334;  Griffin  v.  Sutherland,  14  Barb,,  456. 

"  Radcliff  V.  Wood,  35  Barb.,  53. 
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or  other  reward,  heretofore  or  hereafter  granted  by  the 
United  States,  or  by  a  State,  for  military  or  naval  services  ; 
a  sword,  horse,  medal,  emblem,  or  device  of  any  kind,  pre- 
sented, as  a  testimonial,  for  services  rendered  in  the  mili- 
tary or  naval  service  of  the  United  States  ;  and  the  uniform, 
arms,  and  equipments,  which  were  used  by  a  person  in  that 
service,  are  also  exempt  from  levy  and  sale,  by  virtue  of  an 
execution,  and  from  seizure  for  non-payment  of  taxes,  or  in 
any  other  legal  proceeding.'  The  exemption  of  pay  and 
bounty,  does  not  extend  to  property  purchased  with  or 
otherwise  voluntarily  obtained  in  exchange  for  the  same.'' 

Right  of  Action,  etc. — A  right  of  action  to  recover  dam- 
ages, or  damages  awarded  by  a  judgment,  for  taking  or  in- 
juring personal  property,  exempt  by  law  from  levy  and 
sale,  by  virtue  of  an  execution,  are  ex6mpt,  for  one  year 
after  the  collection  thereof,  from  levy  and  sale,  by  virtue 
of  an  execution,  and  from  seizure  in  any  other  legal  pro- 
ceeding. ' 

Burying  Ground. — "Land,  set  apart  as  a  family  or  pri- 
vate burying  ground,  and  heretofore  designated,  as  prescribed 
by  law,  in  order  to  exempt?  the  same,  or  hereafter  designated 
for  that  purpose,  as  prescribed  in  the  next  section,  is  exempt 
from  sale,  by  virtue  of  an  execution,  upon  the  following 
conditions  only : 

•  1.  A  portion  of  it  must  have  been  actually  used  for  that 
purpose. 

2.  It  must  not  exceed  in  extent  one-fourth  of  an  acre. 

3.  It  must  not  contain,  at  the  time  of  its  designation,  or 
at  any  time  afterwards,  any  building  or  structure,  except 
one  or  more  vaults,  or  other  places  of  deposit  for  the  dead, 
or  mortuary  monuments."* 

"  In  order  to  designate  land,  to  be  exempted  as  prescribed 
in  the  last  section,  a  notice,  containing  a  full  description  of 
the  land  to  be  exempted,  and  stating  that  it  has  been  set 
apart  for  a  family  or  private  burying  ground,  must  be  sub- 
scribed by  the  owner  ;  acknowledged  or  proved  and  certi- 
fied, in  like  manner  as  a  deed  to  be  recorded  in  the  county 
where  the  land  is  situated  ;  and  recorded  in  the  office  of  the 

1  Code  Civ.  Pro.,  §  1393.  '  Code  Civ.  Pro.,  §  1394. 

2  Wygant  u  Smith,  ^  Lans.,  185.  *  Code  Civ.  Pro.,  §  1395. 
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clerk  or  register  of  that  county,  in  the  proper  book  for  re- 
cording deeds,  at  least  three  days  before  the  sale  of  the 
land,  by  virtue  of  the  execution."  ' 

Homestead. — "A  lot  of  land,  with  one  or  more  buildings 
thereon,  not  exceeding  in  value  $1,000,  owned,  and  occupied 
as  a  residence,  by  a  householder  having  a  family,  and  here- 
tofore designated  as  an  exempt  homestead,  as  prescribed 
by  law,  or  hereafter  designated  for  that  purpose,  as  pre- 
scribed in  the  next  section,  is  exempt,  from  sale,  by  vir- 
tue of  an  execution,  issued  upon  a  judgment,  recov- 
ered for  a  debt  contracted  after  the  30th  day  of  April, 
eighteen  hundred  and  fifty,  unless  the  Judgment  was  recov- 
ered wholly  for  a  debt  or  debts,  contracted  before  the  desig- 
nation of  the  property,  or  for  the  purchase-money  thereof."  ' 

"In  order  to  designate  property,  to  be  exempted  as  pre- 
scribed in  the  last  section,  a  conveyance  thereof,  stating, 
in  substance,  that  it  is  designed  to  be  held  as  a  homestead, 
exempt  from  sale  by  virtue  of  an  execution,  must  be  re- 
corded, as  prescribed  by  law  ;  or  a  notice,  containing  a  full 
description  of  the  property,  and  stating  that  is  designed  to 
be  so  held,  must  be  subscribed  by  the  owner,  acknowledged 
or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  re- 
corded in  the  county  where  the  property  is  situated  ;  and 
must  be  recorded  by  the  clerk  of  that  county,  in  a  book* 
kept  by  the  clerk  for  that  purpose,  and  styled  the  '  home- 
stead exemption  book.'  "  ' 

"A  lot  of  land,  with  one  or  more  buildings  thereon,  owned 
by  a  married  woman,  and  occupied  by  her  as  a  residence, 
may  be  designated  as  her  exempt  homestead,  as  prescribed 
in  the  last  section ;  and  the  property  so  designated  is  ex- 
exmpt  from  sale,  by  virtue  of  an  execution,  under  the  sam6 
circumstances,  and  subject  to  the  same  exceptions,  as  the 
homestead  of  a  householder,  having  a  family."  ' 

"  The  exemption,  prescribed  by  the  last  three  sections, 
continues,  after  the  death  of  the. person  in  whose  favor  the 
property  was  exempted,  as  follows : 

1.  If  the  decedent  was  a  woman,  it  continues,  for  the 
benefit  of  her  surviving  children,  until  the  majority  of  the 
youngest  surviving  child. 

'  Code  Civ.  Pro.,  §  1396.  ^  Code  Civ.  Pro.,  §  1393. 

2  Code  Civ.  Pro.,  §  1397.  "  Code  Civ.  Pro.,  §  1^99. 
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2.  If  the  decedent  was  a  man,  it  continues,  for  the  benefit 
of  his  widow  and  surviving  children,  until  the  majority  of 
the  youngest  surviving  child,  and  until  the  death  of  the 
widow. 

But  the  exemption  ceases  earlier,  if  the  property  ceases 
to  be  occupied,  as  a  residence,  by  a  person  for  whose  benefit 
it  may  so  continue,  except  as  otherwise  prescribed  in  the 
next  section."  ' 

"The  right  to  exemption,  of  a  person  entitled  thereto,  as 
prescribed  in  the  last  four  sections,  is  not  affected  by  .a  sus- 
pension of  the  occupation  of  the  exempt  property,  as  a  resi- 
dence, for  a  period  not  exceeding  one  year,  which  occurs  in 
consequence  of  injury  to,  or  destruction  of,  the  dwelling 
house  upon  the  premises."  ' 

"  The  exemption  of  a  homestead,  otherwise  valid  under 
the  provisions  of  this  article,  is  not  void,  because  the  value 
of  the  property,  designated  as  exempt,  exceeds  $1,000.  In 
that  case,  the  lien  of  a  judgment  attaches  to  the  surplus,  as 
if  the  property  had  not  been  designated  as  an  exempt  home- 
stead ;  but  the  property  cannot  be  sold  by  virtue  of  an  exe- 
cution, issued  upon  a  judgment,  as  against  which  it  is 
exempt.  After  the  return  of  such  an  execution,  the  owner 
of  the  judgment  may  maintain  a  judgment  creditor's  action, 
to  procure  a  judgment,  directing  a  sale  of  the  property,  and 
enforcing  his  lien  upon  the  surplus."  ' 

"Where  the  judgment,  in  a  judgment  creditor's  action, 
brought  as  prescribed  in  the  last  section,  or  in  any  other 
action  affecting  the  title  to  an  exempt  homestead,  directs 
the  sale  of  the  property,  the  court  must  so  marshal  the  pro- 
ceeds of  the  sale,  that  the  right  and  interest  of  each  person 
in  the  proceeds,  shall  correspond,  as  nearly  as  may  be,  to 
his  right  and  interest  in  the  property  sold.  Money,  not  ex- 
ceeding $1,000,  paid  to  a  judgment  debtor,  as  representing 
his  interest  in  the  proceeds,  is  exempt  for  one  year  after 
the  payment,  as  the  property  sold  was  exempt ;  unless, 
before  the  expiration  of  the  year,  he  causes  real  property  to 
be  designated  as  an  exempt  homestead,  as  prescribed  in 
section  1398  of  this  act ;  in  which  case,  the  exemption  ceases, 

'  Code  Civ.  Pro.,  §  1400.  '  Code  Civ.  Pro.,  §  1403. 

^  Code  Civ.  Pro.,  §  1401. 
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with,  respect  to  so  much,  of  th.e  money,  as  was  not  expended 
for  the  purchase  of  that  property  ;  and  the  exemption  of 
the  property  so  designated  extends  to  every  debt,  against 
which  the  property  sold  was  exempt.  Where  the  exempt- 
ion of  property,  sold  as  prescribed  in  this  section,  has  been 
continued  after  the  judgment  debtor's  death,  or  where  he 
dies  after  the  sale,  and  before  the  payment  to  him  of  his 
proportion  of  the  proceeds  of  the  sale,  the  court  may  direct 
that  portion  of  the  proceeds,  which,  represents  his  interest, 
to  be  invested,  for  the  benefit  of  the  person  or  persons,  enti- 
tled to  the  benefit  of  the  exemption ;  or  to  be  otherwise  dis- 
posed of,  as  justice  requires."  ' 

"  The  owner  of  real  property,  exempt  as  prescribed  in  this 
article,  may,  at  any  time,  subscribe  a  notice,  and  personally 
acknowledge  the  execution  thereof,  before  an  officer,  author- 
ized by  law  to  take  the  acknowledgment  of  a  deed,  to  the 
effect,  that  he  cancels  all  exemptions  from  levy  or  sale  by 
virtue  of  an  execution,  affecting  the  property,  or  a  particular 
part  thereof,  "fully  described  in  the  notice. .  The  cancellation 
takes  effect  when  such  a  notice  is  recorded,  as  prescribed  in 
this  article  for  recording  a  notice  to  effect  the  exemption  so 
cancelled.  Any  other'  release  or  waiver,  hereafter  executed, 
of  an  exemption  of  real  property,  allowed  by  this  article,  or 
of  an  exemption  of  a  homestead,  or  a  private  or  family 
burying  ground,  allowed  by  the  provisions  of  law  heretofore 
in  force,  is  void.  A  mortgage,  hereafter  executed,  upon 
property  so  exempt,  is  ineffectual,  until  the  exemption  has 
been  cancelled,  as  prescribed  in  this  section ;  except  that 
such  a  mortgage  is  valid,  to  the  extent  of  the  purchase- 
money  of  the  same  property,  secured  thereby."  ' 

The  homestead  exemption  is  a  mere  personal  privilege, 
which  the  statute  secures  to  the  debtor,  and  to  his  widow 

1  Code  Civ.  Pro.,  §  1403. 

^  Code  Civ.  Pro.,  §  1404.  For  the  laws  of  other  States,  respectively,  as  to 
homesteads,  see  Re  Radway,  3  Hugh.  C.  C,  609;  Ga.  Const-,  1868;  Eckols  «. 
Reeves,  61  Ga.,  214;  Kings.  Sturgis,  56  Miss.,  606;  Singletary  v.  Singletary, 
31  La.  Ann,,  374;  Gilbert  v.  Cowan,  3  Lea  (Tenn.),  203;  Mouriquand  v.  Hart, 
33  Kan.,  594;  Neb.  Civ.  Code,  §  521;  Axtell «.  Warden,  7  Neb.,  183;  Ky. 
Homestead  Exemption,  Act  of  1866;  Kibbey  «.  Jones,  7  Bush(Ky.),  243;  Bemis 
V.  Driscoll,  101  Mass.,  418;  Ala.  Rev.  Code,  §§  38St),  2881;  Bell  v.  Davis,  43 
Ala.,  460;  Vt.  Gen.  Stat.,  chap.  68,  §  1;  Vt.  Comp.  Stat.,  chap.  65,  §  6;  West 
River  Bank  v.  Gale,  42  Vt?,  37. 
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and  children  after  his  decease,  which  does  not  run  with  the 
land,  and  which  cannot  be  transferred  to  another  with  the 
land.'  The  act  does  not  affect  the  rights  of  creditors  to  re- 
deem from  execution  sales,  made  under  Judgments  docketed 
prior  to  the  record  of  the  notice  of  exemption."  The  ex- 
emption does  not  hold  against  a  judgment  for  tort,  or  in 
favor  of  a  defendant  for  costs." 

Statutory  Exemptions  Outside  the  Code. — All  materials 
procured,  or  partly  procured,  under  a  contract  with  the 
canal  commissioners,  shall  be  exempt  from  execution. 
Lands  actually  used  and  occupied  for  cemetery  purposes 
are  exempt. '  Under  this  act  it  might  be,  that  upon  the  sale 
on  execution  of  a  farm,  the  family  burying  ground,  if  there 
be  one-  upon  it  in  actual  use,  would  have  to  be  reserved. 
The  shares  held  by  members  of  associations,  incorporated 
under  Laws  of  1872,  chap.  820,  an  act  to  authorize  the  for- 
mation of  corporations  to  provide  the  members  thereof  with 
lots  of  land,  suitable  for  homesteads,  together  with  any 
amounts  of  deposits  or  assessments  made  on  account  thereof, 
are  exempt  to  an  extent  not  exceeding  $1,000;  in  such  shares, 
deposits  or  assessments  at  their  par  value,  provided  the  per- 
son holding  such  shares,  is  not  the  owner  of  a  homestead." 
All  articles  of  machinery,  materials  for  manufacturing  or 
manufactured  articles,  belonging  to  any  company  incorpor- 
ated for  the  purpose  of  manufacturing  cotton,  woolen  or 
linen  yams  or  cloths,  and  whose  capital  actually  employed 
for  such  purpose,  shall  exceed  the  sum  of  $25,000,  and  the 
number  of  men  employed  about  the  manufactory  shall  not 
be  less  than  fifty,  shall  be  free  from  seizure  by  execution  or 
distress,  for  any  debts  or  claims  for  rents  or  services,  in 
whose  hands  soever  they  may  be,  except  such  execution  or 
claim  be  against  such  company.'    Articles,  goods,  wares, 

"  Smith  V.  Brackett,  36  Barb.,  571;  Allen  «.  Cook,  36  Barb.,  374. 

2  Rice  v.  Davis,  7  Lans.,  393. 

^Schonton  v.  Kilmer,  8  How.  Pr.,  527;  Lathrop  «.  Singer,  39  Barb.,  396; 
Cook  «.  Newman,  8  How.  Pr.,  523. 

*  Laws  of  1883,  321,  §  6;  1  R.  S.  (5th  ed.),  586;  1  R.  8.  (6th  ed.),  651;  1  R. 
S.  (7th  ed.),  632. 

«  Laws  of  1879,  chap.  310;  3  R.  S.  (7th  ed.),  1700. 

«  3  R.  S.  (6th  ed.),  717;  2R.  S.  (7th  ed.),  1719. 

'  Laws  of  1815,  chap.  203;  2  R.  S.  (5th  ed.),  655;  id.  (6th  ed.),  497;  2  id.  (7th 
ed.),  1739. 
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merchandise  or  property  of  any  description,  while  the  same 
is  en  route  to  or  from,  or  while  on  exhibition  or  deposited  by 
exhibitors,  at  any  international  exhibition,  held  under  the 
auspices  or  supervision  of  the  United  States,  within  any 
city  or  county  of  this  State,  is  exempt  in  the  hands  of  the 
authorities  of  such  exhibition  or  otherwise.' 

The  shares  held  by  the  members  of  all  associations  incor- 
porated under  the  provisions  of  Laws  of  1851,  chapter  122, 
entitled  an  act  for  the  incorporation  of  buMing,  mutual 
loan  and  accumulating  fund  associations,  shall  be  exempt 
from  sale,  on  execution,  for  debt,  to  an  extent  not  exceeding 
$600,  in  such  shares,  at  their  par  value."  The  property  of 
any  association,  formed  pursuant  to  Laws  of  1866,  chapter 
273,  an  act  authorizing  the  incorporation  of  associa- 
tions to  erect  monuments  to  perpetuate  the  memory  of 
soldiers,  who  fpll  in  defense  of  the  Union,  is  exempt  from 
levy  and  sale  on  execution. ' 

When  no  E-Kemption  as  Against  Working  Women. — In 
an  action  brought  in  either  of  the  district  courts  of  the  city 
of  New  York,  by  a  female,  to  recover  for  services  performed 
by  her,  if  the  plaintiff  recovers  a  judgment  for  a  sum  not 
exceeding  fifty  dollars,  exclusive  of  costs,  '  no  property  of 
the  defendant  is  exempt  from  levy  and  sale,  by  virtue  of  an 
execution  against  property,  issued  thereupon ;  and,  if  such 
execution  is  returned  wholly  or  partly  unsatisfied,  the  clerk 
must,  upon  the  application  of  the  plaintiff,  issue  an  execu- 
tion against  the  person  of  the  defendant,  for  the  sum  re- 
maining uncollected.  A  defendant,  arrested  by  virtue  of  an 
execution  so  issued  against  his  person,  must  be  actually 
confined  in  jail,  and  is  not  entitled  to  the  liberties  thereof, 
but  he  must  be  discharged  after  having  been  so  confined 
fifteen  days.  After  his  discharge,  an  execution  against  his 
person  cannot  be  issued  upon  the  judgment ;  but  the  judg- 
ment creditor  may  enforce  the  judgment  against  property, 
as  if  the  execution,  from  which  the  judgment  debtor  is  dis- 
charged, had  been  returned  without  his  being  taken." 

1  La-svs  of  1880,  chap.  393;  3  K.  S.  (7th  ed.),  I960. 

2  Laws  of  1851,  chap.  132  ;  2  R.  S.  (5th  ed.),  784;  id.  (6th  ed.),  704;  2  R.  S. 
(7th  ed.),  1765. 

»  Laws  of  1866,  chap.  273,  §  6;  3  R.  S.  (7th  ed.),  1710. 
*  Code  Civ.  Pro.,  §  3231;  Consol.  Act  of  1882,  §  1086.  " 
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Exemption,  when  and  how  Claimed. — Sheriffs  and  their 
deputies  must  refrain  from  taking  or  interfering  with  that 
class  of  property,  belonging  to  a  householder,  specifically 
exempted  by  statute,  without  regard  to  value  or  to  the 
number  of  things  the  debtor  owns  of  the  same  kind  or 
class  ;  otherwise  they  act  at  their  peril.  But  this  is  not  the 
rule  where  the  debtor  has  a  number  of  articles  of  the  same 
kind  or  class,  one  or  more  of  which,  or  to  a  certain  value, 
the  statute  exempts.  In  such  case,  the  officer  may  levy 
upon  certain  of  the  articles,  taking  care  that  sufficient  re- 
mains to  the  debtor  to  satisfy  the  statutory  exemption  as  to 
number  and  value ;  then,  within  a  reasonable  time  after 
knowledge  of  the  levy,  the  debtor  must  make  his  election, 
and  give  notice  to  the  officer  if  he  claims  as  exempt  the 
property  levied  upon.' 

A  judgment  debtor  has  the  right  to  claim  exemption  for 
any  portion  of  his  property  that  falls  within  the  class  or 
character  defined  by  the  statute.  If  he  has  two  teams  work- 
ing in  his  business,  he  has  the  right  to  claim  either  as  ex- 
empt. If  the  one  he  elects  to  claim  as  exempt  has  been 
levied  upon,  he  may  say  to  the  officer  making  the  levy — in 
any  words  that  plainly  signify  his  meaning — "  I  claim  this 
team  as  exempt  by  law  from  execution  ; "  thereby  the  prop- 
erty thus  designated  is  protected  by  the  statute,  and  the 
officer  proceeds  further  with  it  at  his  peril.  If  the  officer 
chooses  to  proceed,  the  debtor,  to  recover  against  him,  need 
only  to  show,  as  to  his  choice  or  election,  that  he  told  the 
officer,  substantially,  that  he  claimed  the  property  as  ex- 
empt ;  such  notice  is  a  choice  or  selection."  Where  there 
are  several  articles  used  together  that  answer  to  the  descrip- 
tive words,  in  the  statute,  as  "working  tools"  or  "working 
team,"  "  necessary  household  furniture,  etc.,"  and  the  same 
exceed  in  value  the  sum  stated  in  the  statute,  the  debtor 
has  the  right  to  separate  and  divide  the  articles,  and  break 

'  Brooks  V.  Hathaway,  8  Hun,  390;  Seaman  «.  Luce,  33  Barb.,  340;  Smith  v. 
Slade,  57  id.,  641;  Twinam  v.  Swart,  4  Lans.,  363;  Brown  «\  Davis,  9  Hun., 
43;  Turner  v.  Borthwick,  30  id.,  119. 

2  Finnin  r>.  Malloy,  33  Supr.  Ct.  (1  Jones  &  Sp.),  383 ;  Clark  n.  Bond,  7  Bax- 
ter (Tenn.),  388;  State  -o.  Kurtzebom,  3  Mo.  App.,  335;  Daniels  «.  Hamilton,  62 
Ala.,  105;  Finley  u  Sly,  44  Ind„  366;  Meitzler's  Appeal,  73  Penn.  St.,  368; 
O'Donnell  t).  Segar,  25  Mich.,  367. 
21 
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up  the  combination,  and  retain  any  number  or  portion  of 
the  same,  whose  total  value  does  not  exceed  the  statutory 
sum.  As,  for  instance,  if  the  debtor's  team  consists  of  two 
or  more  horses,  or  other  animals,  each  valued  at  $250,  and  a 
wagon  valued  at  $200,  and  harness  valued  at  fifty  dollars,  he 
may  claim  as  exempt  any  portion  of  the  team,  not  exceed- 
ing $250  in  value.  He  may  take  either  horse  or  other  ani- 
mal, or  he  may  take  the  wagon  and  harness ; '  but  it  is 
doubtful  if  he  could  claim,  as  exempt,  an  undivided  por- 
tion of  each  of  two  or  more  of  the  animals,  or  of  each  of 
the  chattels  together  constituting  the  team.  His  election 
should  be  a  reasonable  one. 

A  debtor's  right  to  the  statutory  exemption  of  goods,  is 
strictly  personal,  and  does  not  avail  another."  So  a  naked 
bailee  of  goods,  which  are  exempt  from  execution,  cannot 
mauitain  trespass  for  taking  them  on  execution  against  the 
owner.' 

Exemption,  how  Waived. — An  execution  debtor  may 
waive  his  statutory  right  of  exemption,  either  by  words  or 
by  acts  plainly  indicating  such  intention  ; '  except,  if  any 
part  of  the  judgment  was  for  the  sale  of  intoxicating 
liquors,  a  levy  and  sale  upon  exempt  property,  even  with 
his, consent,  would  be  void.'  The  exemption,  however,  can- 
not be  waived  by  any  stipulation  made  cotemporaneous 
with,  and  as  part  of,  the  contract  upon  which  judgment  was 
recovered."  Wo  act  of  the  wife,  in  the  absence  of  her  hus- 
band, will  constitute  a  waiver  of  an  exemption  by  her  hus- 
band.' Mere  sUence,  on  the  part  of  the  debtor,  will  not 
constitute  a  waiver  of  his  rights,  where  the  officer  takes  in 
execution  all  his  property,  whether  exempt  or  not,  as  where 
he  levies  upon  an  entire  lot  of  sheep,  ten  of  which  are  ex- 
empt under  the  statute.     The  mere  silence  of  a  party,  while 

•  Finnan  v.  Malloy,  33  Supr.  Ct.  (Jones  &  Sp.),  883;  Plimpton  v.  Sprague,  47 
Vt.,  467. 

2  Earl  V.  Camp,  16  Wend.,  563;  Smith  v.  Hill.  33  Barb.,  656. 

5  Mickles  v.  Tousley,  1  Cow.,  114. 

*Mickles  v.  Tousley,  supra;  Earl  v.  Camp,  supra;  Hogg  «.  Littlefield,  68 
Me.,  53. 

'  Laws  of  1843,  chap.  157,  §  3. 

'Kneetle«.  Newcomb,  33  N.  Y.,  349;  Crawford©.  Lockwood,  9  How.  Pr., 
547;  Moxley  v.  Ragan,  10  Bush.  (Ky.),  156. 

I  Woodward  ■».  Murray,  18  Johns,  400. 
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an  officer  is  stripping  Mm  of  property  exempt  from  seizure, 
under  color  of  legal  authority,  furnishes  no  protection  to 
the  wrong  doer.' 

6.  Lien  of  Execution  Upon  Personal  Property. 
The  goods  and  chattels  of  a  judgment  debtor,  not  exempt 
by  express  provision  of  law,  from  levy  and  sale  by  virtue 
of  an  execution,  and  his  other  personal  property,  which  is 
expressly  declared  by  law,  to  be  subject  to  levy  by  virtue 
of  an  execution,  are,  when  situated  within  the  jurisdiction 
of  the  officer,  to  whom  an  execution  against  property  is  de- 
livered, bound  by  the  execution,  from  the  time  of  the 
delivery  thereof  to  the  proper  officer,  to  be  executed,  but  , 
not  before."  But  for  the  enforcement  of  the  lien  of  an  execu- 
tion, a  levy  and  sale  is  necessary,  and  the  levy  must  be 
made  during  the  life-time  of  the  execution ;  and  no  con- 
structive levy  can  arise,  or  be  presumed,  from  the  mere  de- 
livery of  the  execution.  The  goods  cannot  be  seized  after 
the  return  day,  and  the  writ  then  ceases  to  be  of  any  force ; 
the  right  of  the  sheriff  under  it  is  at  an  end,  and  all  claim 
to  a  lien  lost.'  The  liability  of  property  to  be  sold  under 
legal  process,  must  be  determined  by  the  law  of  the  State 
where  it  is  situated,  rather  than  that  of  the  jurisdiction 
where  the  owner  lives.* 

What  are  Goods  and  Chattels,  not  Exempt,  etc. — Every- 
thing of  a  personal  nature,  which  is  not  exempt  by  statute 
or  at  common  law,  except  choses  in  action,  are  subject  to 
levy  and  sale  upon  execution.  Within  the  term  "goods 
and  chattels"  are  included  franchises,'  crops,  growing  or 
gathered,  except  such  as  are  the  annual  products  of  the 
soil,  growing  without  cultivation,  as  grass  or  ungathered 
fruit,'  rolling  stock  of  a  railroad  company,'  money,"  bills  or 

'  Frost  V.  Mott,  37  N.  Y.,  251. 

•■'  Code  Civ,  Pro.,  §  1405. 

'  Walker  v.  Henry,  85  N.  T.,  130;  Hathaway  v.  Howell,  54  id.,  97. 

*  Hervey  v.  Rhode  Island  Locomotive  Works,  98  U.  S.  (3  Otto),  664. 

5 1  Bouv.  Law  Diet.,  611. 

'  Stewart  D.  Doughty,  9  Johns.,  108;  Whipple  «.  Foot  3  id.,  418;  Bank  ■u^ 
Craiy,  1  Barb.,  542;  Shepard  ».  Philbrick,  2  Denio,  174. 

■■  Beardsley;®.  Ontario  Bank,  31  Barb.,  619;  Stevens  v.  Buffalo  etc.,  Co.,  id., 
590;  Bement  v.  Plattsburgh,  etc.,  Co.,  47  id.,  104. 

8  Code  Civ.  Pro.,  §  1410. 
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other  evidences  of  debt,  issued  by  a  moneyed  corporation 
to  circulate  as  money,'  fixtures,"  etc.  But  goods  acquired 
by  the  defendant-  in  the  execution,  after  the  return  day 
thereof,  cannot  be  levied  on.°  Nor  can  the  sheriff  take 
goods  already  levied  on,  under  a  justice's  execution,  though 
such  levy  was  subsequent  to  the  delivery  to  him  of  the  exe- 
cution which  he  holds/  One  who  keeps  the  sheep  of 
another,  in  consideration  of  receiving  their  wool,  has  no 
leviable  interest  until  shearing  time."  Ordinarily,  however, 
the  lessee  of  chattels  for  a  term  has  a  leviable  interest.' 
But  an  interest  in  chattels,  acquired  under  a  conditional 
sale,  is  not  subject  to  execution  until  the  performance  of 
the  condition.'  But  when  the  purpose  for  which  the  pos- 
session of  the  property  is  delivered  to  the  buyer  is  incon- 
sistent with  the  continued  ownership  of  the  claimant,  as 
where  liquors  are  delivered  to  a  tavern  keeper  to  be  retailed, 
and  the  liquor  merchants  retain  the  title  until  the  liquor  is 
sold,  the  transaction  will  be  presumed  fraudulent  as  against 
creditors  and  purchasers,  and  the  property  may  be  taken  on 
execution  against  the  vendee  in  the  conditional  sale.'  A 
fraudulent  purchaser  of  goods  acquires  no  title  as  against 
the  vendor,  and  has  no  interest  which  can  be  seized  on 
execution.  ° 

Fixtures. — Personal  chattels  affixed  to  real  estate,  which 
may  be  severed  and  removed  by  the  party  who  has  affixed 
them,  or  by  his  personal  representative,  against  the  will  of 
the  owner  of  the  freehold,  are  fixtures,  and  liable  to  levy 
and  sale,  as  "goods  and  chattels,"  ijpon  execution."  The 
statute  defines  what  shall  be  fixtures  as  between  the  per- 
sonal representative  and  the  heir,"  but  as  between  vendor 

1  Code  Civ.  Pro  ,  §  1411. 

*  Bouv.  Law  Bict. 

3  Devoe  v.  Elliott,  3  Cai.,  343. 

*  Marsh  v.  Lawrence,  4  Cow.,  461*. 

'  Hasbroucki).  Bouton,  60  Barb.,  413;  S.  C,  41  How.  Pr.,  308. 

«  Van  Antwerp  o.  Newman,  3  Cow.,  543;  Otis  v.  Wood,  3  Wend.,  498. 

'  Cole  V.  Mann,  63  N.  Y.,  1;  Herring  v.  Hoppock,  15  id.,  409;  Strong  v.  Tay- 
lor, 3  Hill,  326;  Bradshawr.  Warner,  54  Ind.,  58;  Powell  u  Preston,  1  Hun, 
518. 

8  Bonesteel  v.  Flack,  41  Barb.,  485;  S.  C,  37  How.  Pr.,  310. 

9  Root  V.  French,  18  Wend.,  570. 
i»  1  Bouv.  Law  Die,  593. 

"  3  B.  8.,  83,  §§  6,  7. 
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and  purchaser,  the  statute  rule  does  not  prevail.  In  making 
a  levy,  the  sheriff  must  frequently  decide  what  are  fixtures 
which  may  be  seized  as  "goods  and  chattels."  To  do  this, 
he  should  determine  if  the  article  sought  to  be  levied  upon, 
would,  as  between  a  vendor  and  vendee,  pass  by  a  deed  of 
the  real  estate  without  special  enumeration  or  description. 
As  between  vendor  and  vendee,  the  mode  of  annexation  is 
not  the  controlling  test.  The  purpose  of  the  annexation, 
and  the  intent  with  which  it  was  made,  is  in  such  cases  the 
most  important  consideration.  The  permanency  of  the  at- 
tachment does  not  depend  so  much  upon  the  degree  of 
physical  force,  with  which  the  thing  is  attached,  as  upon 
the  motive  and  intention  of  the  party  in  attaching  it.  If 
the  article  is  attached  for  temporary  use,  with  the  intention 
of  removing  it,  it  is  not  a  fixture,  and  may  be  levied  upon. 
If  it  was  placed  there  for  the  purpose  and  with  the  intent  of 
permanently  improving  the  freehold,  it  would  pass  by  a  deed 
of  the  freehold  without  special  mention  or  description. 

As  a  general  rule,  deducible  from  the  cases,  it  may  be 
said  that  an  article  will  pass  with  the  realty,  as  a  part 
thereof,  without  special  enumeration  or  description,  if  it  be 
annexed  to  the  realty  or  to  an  appurtenant  thereto,  in  a 
manner  suitable  for  permanent  use,  with  the  realty  or  with 
an  appurtenant  thereto,  when  no  contrary  intention  or  pur- 
pose is  manifested  in  the  act  or  at  the  time  of  the  annexa- 
tion, and  the  article  is  applied  to  the  use  or  purpose  to  which 
that  part  of  the  realty  to  which  it  is  connected  is  appropri- 
ated. But,  if  it  be  manifested  in  any  way,  that  the  intent 
of  the  party  in  making  the  annexation,  was  to  use  the 
article  temporarily  in  connection  with  the  realty  or  its  ap- 
purtenant, and  then  to  remove  it  again,  it  continues  a  mere 
fixture,  and  is  subject  to  levy  and  sale  on  execution.' 

'  McKea  v.  Central  Nat.  Bank  of  Troy,  66  N.  Y  ,  489;  Potter  v.  Cromwell, 
40  id  ,  287;  Ward  v.  Kllpatrick,  85  id.,  413;  Sisson  v.  Hibbard,  75  id.,  543; 
McKeagei).  Hanover  Fire  Ins.  Co.,  81  id.,  38;  Globe  Marble  Mills  Co.  v.  Quinn, 
76  id.,  33;  TeafE  -».  Hewitt,  1  McGook  (Ohio),  511,  539,  530;  Fifleld  i).  Maine, 
Central  R.  R.  Co.,  63  Me.,  77;  Coleman  v.  Stearns  Manuf.  Co.,  38  Mich.,  30; 
Warner  v.  Kenning,  35  Minn.,  173;  Robertson  v.  Corsett,  39  Mich.,  777;  Keeler 
v.  Keeler,  31  N.  J.  Eq.,  181;  Tpwne  v.  Fisk,  137  Mass.,  125;  Chapman®. 
Union  Mut.  Life  Ins.  Co.,  4  111.  App  ,  29;  Moody  v.  Aiken,  50  Tex.,  65;  Ken- 
nard  v.  Brough,  64  Ind.,  33;  Ottumwa  Woolen  Mills  Co.  ■».  Hawley,  44  Iowa, 
57;  McConnell  v.  Blood,  133  Mass.,  47;  Central  Branch  R.  R.  Co.  «.  Fritz,  30 
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Money. — The  officer,  to  whom  an  execution  against  prop- 
erty is  delivered,  must  levy  upon  current  money  of  the 
United  States,  belonging  to  the  judgment  debtor ;  and  must 
pay  it  over,  as  ^o  much  money  collected,  without  exposing 
it  for  sale ;  except  that  where  it  consists  of  gold  coin,  he 
must  sell  it,  like  other  personal  property,  unless  he  is  other- 
wise directed  by  an  order  of  the  judge,  or  by  the  judgment 
in  the  particular  cause.'  The  money,  however,  must  not 
only  belong  to  the  judgment  debtor,  but  it  must  be  within 
.  his  control.  So,  money  collected  upon  an  execution,  and 
in  the  hands  of  the  officer  collecting  it,  cannot  be  levied 
upon,  on  an  execution  against  the  person  for  Whom  it  was 
collected  ;  because  the  indentical  pieces  of  money  collected, 
are  not  necessarily  to  be  paid  over  to  him.  The  money  is 
not  strictly  his  till  actually  paid  over.  Until  that  be  done, 
his  right  is  a  chose  in  action.''  The  same  may  be  said  of 
money  deposited  in  a  bank ; '  or  of  moneys  collected  by  an 
attorney  for  the  judgment  debtor."  But  money  deposited 
with  the  clerk  of  a  court,  in  lieu  of  an  undertaking,  it  seems, 
is  liable  to  be  levied  upon,  on  an  execution  against  the  de- 
positor. The  ultimate  title  remains  in  him,  subject  to  the 
claim  of  the  respondent  on  appeal.  °  And  after  a  sale  of  the 
judgment  debtor' s  goods  on  an  execution,  the  surplus  in  the 
officer's  hands,  remaining  after  satisfying  the  execution,  is 
moneys  which  belong  to  the  judgment  debtor,  and  may  be 
levied  on  under  subsequent  executions  against  him." 

Certain  Evidences  of  Debt. — The  officer,  to  whom  an  exe- 
cution against  property  is  delivered,  must  levy  upon  and 
sell  a  bill,  or  other  evidence  of  debt,  belonging  to  the  judg- 
ment debtor,  which  was  issued  by  a  moneyed  corporation 
to  circulate  as  money  ;  or  a  bond,  or  other  instrument  for 
the  payment  of  money,  belonging  to  the  judgment  debtor, 

Kan.,  430;  Hutchins  v.  Masterson,  46  Tex.,  551;  Cochrane.  Flint,  57  N.  H., 
514;  Robinson  «.  Wright,  3  MacArtliur,  54. 

>  Code  Civ.  Pro.,  §  1410. 

''Dubois  V.  Dubois,  6  Cowen,  494;  Baker  ».  Kenworthy,  41  N.  Y.,  815; 
Carroll ».  Cone,  40  Barb.,  320;  Muscott  v.  Woodworth,  14  How.,  477;  Turner 
!).  Tendall,  1  Crancli  (U.  S.),  116. 

8  Carroll  v.  Cone,  40  Barb.,  330.    / 

^  Maxwell  o.  McGee,  13  Cusli.  (Mass.),  137. 

'  Dunlop  'C.  Patterson  F.  Ins.  Co.,  74  N.  Y.,  145;  see  Code  Civ.  Pro.,  §1412. 

8  Wheeler  v.  Smith,  11  Barb.,  345. 
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which  was  executed  and  issued  by  a  government,  State, 
county,  public  officer  or  municipal  or  othet-  corporation,  and 
is  ia  terms  negotiable,  or  payable  to  the  bearer  or  holder.' 
Such  evidences  of  debt  have  come  to  be  regarded  as  "goods 
and  chattels,"  rather  than  choses  in  action." 

What  are  Ohoses  in  Action. — A  right  to  receive  or  recover 
a  debt,  or  money,  or  damages  for  breach  of  contract,  or  for 
a  tort  connected  with  contract,  but  which  cannot  be  enforced 
without  action,  is  a  chose  in  action.'  Such  are  promissory 
notes,*  accounts,  bank  and  library  shares,"  bonds,  judg- 
ments," or  other  sort  of  debts  due  the  judgment  debtor,  ex- 
cept as  the  Code  provides  as  above.  The  interest  of  a 
special  partner  in  the  partnership  concern,  is  a  mere  chose 
in  action,  and  cannot  be  levied  upon. ' 

Interest  in  Ooods  Pledged. — The  interest  of  the  judgment 
debtor  in  personal  property  subject  to  levy,  lawfully  pledged, 
for  the  payment  of  money,  or  the  performance  of  a  contract 
or  agreement,  may  be  sold,  in  the  hands  of  the  pledgee,  by 
virtue  of  an  execution  against  property.  The  purchaser 
at  the  sale  acquires  all  the  right  and  interest  of  the  judg- 
ment debtor,  and  is  entitled  to  the  possession  of  the  prop- 
erty, on  complying  with  the  terms  and  conditions,  upon 
which  the  judgment  debtor  could  obtain  possession  thereof. 
This  section  does  not  apply  to  property,  of  which  the  judg- 
ment debtor  is  unconditionally  entitled  to  the  possession. ' 

Leviable  Interest  Short  of  Ownership. — Any  "goods  and 
chattels"  in  the  possession  of  the  judgment  debtor,  to  the 
possession  of  which  he  is  entitled,  and  in  which  he  has  any 
assignable  interest,  is  subject  to  be  levied  upon,  and  the  in- 
terest of  the  debtor  may  be  sold  on  execution  against  him.' 
So  the  interest  of  bailees  or  pledgees  for  security,  in  goods 

>  Code  Civ.  Pro.,  §  1411. 

'  Edwards  on  Bills  and  Notes  (3d  ed.),  §  895. 

'  Bouv.  Law  Die. 

^Ingalls  V  Lord,  1  Cow.,  340;  Ransom  v.  Miner,  3  Sandf.,  693;  Field  v. 
Lawson,  6  Ark.,  376;  Greenwood  Exr.  v.  Spiller,  2  Scam.  (Ill),  504;  Hillman 
•».  Moore,  3  Tenn.  Ch.,  454. 

"  Denton  v.  Livingston,  9  Johns.,  96. 

•  Wilson  «.  Matheson,  17  Fla.,  630. 

'  Harris  v.  Murray,  28  N.  Y.,  674;  see  Hillman  v.  Moore,  8  Tenn.  Ch.,  45-1. 

'Code  Civ.  Pro.,  §1412. 

'  Weaver  v.  Darby,  42  Barb.,  411. 
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in  their  possession,  may  be  taken  and  sold  on  execution 
against  them.'  So,  too,  chattels  which  have  been  mort- 
gaged may,  notwithstanding,  be  seized  upon  execution 
against  the  mortgagor,  where  he  is  in  possession,  and  at 
the  time  of  the  seizure  is  entitled  to  the  possession,  for  a 
definite  period,  against  the  mortgagee."  The  oflScer  making 
the  seizure  and  sale  under  the  execution  is  not  liable  to  the 
mortgagee,  although  he  seU  the  property  generally  without 
in  any  way,  recognizing  the  lien  of  the  mortgage,  and  de- 
liver possession  of  it  to  the  purchaser.  No  right  of  the 
mortgagee  is  interfered  with.  All  the  ofiicer  can  sell  is 
the  interest  of  the  execution  debtor  in  the  property.' 
The '  purchaser  acquires  the  right  to  the  possession  of 
the  goods  for  the  prescribed  period,  and  the  right  to  redeem 
and  nothing  more.*  If,  however,  there  is  no  right  of  pos- 
session for  any  period,  reserved  to  the  mortgagor,  or  if  he 
be  in  possession  after  default,  he  has  no  leviable  interest  in 
the  goods  ;  the  mere  right  of  redemption  being  a  chose  in 
action."  And  when  the  niortgagee,  in  good  faith,  takes 
possession  of  the  bulk  of  the  property,  under  a  clause  in 
the  instrument  authorizing  him  to  do  so  whenever  he  deems 
himself  unsafe,  the  possessory  right  of  the  mortgagor  termi- 
nates, and  he  has  no>  remaining  interest  in  any  part  of  the 
mortgaged  property,  subject  to  levy  and  sale  on  execution." 
After  default,  though  the  mortgagee  has  not  taken  posses- 
sion, a  levy  on  the  mortgaged  chattels  as  the  property  of 
the  mortgagee  is  good. ' 
The  lessee  of  goods  and  chattels  for  a  term,  has  an  inter- 

'  Saul  ».  Kruger,  9  How.  Pr.,  561). 

'Hull  ».  Camley,  11  N.  Y.,  501;  S.  C,  17  id.,  203;  Bailey  v.  Burton,  8 
Wend.,  339. 

^  Hull  t).  Camley,  supra;  Manning  v.  Monaghan,  28  N.  T.,  585. 

*  Bank  of  Lansingburgh  t.  Crary,  1  Barb.,  542;  Marsh  «.  Lawrence,  4  Cow., 
461. 

'  Mattison  v.  Baucus,  1  N.  Y.,  295;  Hall  «.  Tuttle,  8  Wend.,  875;  ChampUn 
e.  Johnson,  39  Barb.,  606;  Howland  ».  Willett,  3  Sandf.,  607;  Stewart  «.  Slater, 
6  Duer,  88,  96;  Farmers'  Bank  v.  Cowan,  2  Abb.  Ct.  App.  Dec,  88;  S.  C,  2 
Keyes,  217;  Baltes  v.  Ripp,  1  Abb.  Ct.  App.  Dec,  78;  S.  C,  8  Keyes,  210. 

6  Hall  V.  Sampson,  35  N.  Y.,  274. 

'  Ferguson  «.  Lee,  9  Wend.,  258;  Adams  v.  Nebraska  City  Nat.  Bank,  4  Neb., 
370. 
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est  which  is  the  subject  of  a  sale  on  execution.'  But  where 
it  is  a  condition  in  a  lease  of  personal  property,  that  the 
lessee  shall  keep  it  upon  particular  premises,  and  not  re- 
move it  therefrom,  a  removal  of  such  property  by  the  lessee 
operates  as  a  forfeiture  of  the  term,  and  divests  his  title  so 
that  no  interest,  in  the  property  removed,  remains  in  him 
that  can  be  sold  by  execution."  And  where  a  chattel  is 
hired  for  a  term,  for  a  particular  use  only,  and  the  hirer  is 
prohibited  by  the  instrument  of  hiring  from  using  it  in  any 
other  way,  and  from  selling  or  loaning  it,  he  has  no  leviable 
interest  in  it."  An  agent  holding  goods  for  sale  on  commis- 
sion, he  to  account  for  them  at  invoice  prices,  and  retain 
the  whole  amount  realized  above  that  price,  and  to  pay  all 
the  expenses  of  the  business,  has  no  leviable  interest  in 
them."  A  fraudulent  purchaser  of  goods  acquires  no  title 
as  against  the  vendor,  and  has  no  interest  which  can  be 
seized  on  execution. '  And  where  a  sale  is  void  for  any 
reason,  although  possession  of  the  goods  has  been  given  to 
the  vendee,  yet  are  the  goods  subject  to  be  levied  upon  on 
an  execution  against  the  vendor. 

Goods  and  chattels,  to  the  possession  of  which  the  owner 
is  not  entitled  during  a  certain  term,  or  until  the  happening 
of  a  certain  event,  cannot  be  seized  upon  execution  against 
the  owner,  untU  the  term  has  expired,  or  the  event  has 
happened."  So,  where  a  sheriff  has  made  a  valid  levy, 
under  an  execution,  and  taken  the  property  into  his  posses- 
sion, a  constable,  to  whom  executions  against  the  same  de- 
fendant are  subsequently  issued  by  a  justice  of  the  peace, 
cannot  make  any  levy  on  such  property,  nor  can  he  sell  the 
same  subject  to  the  levy  made  by  the  sheriff.'  So,  where  a 
mechanic  has  performed  labor  upon  a  chattel  of  another,  it 
cannot  be  taken  from  his  possession  against  his  will  on  an 

'  Van  Antwerp  t.  Newman,  3  Cow.,  543;  Gordon  i).  Harper,  7  T.  R.,  11; 
Manning's  Case,  8  Co.  >91 ;  Hurd  v.  West,  7  Cow.,  753. 

2  Otis  V.  Wood,  3  Wend.,  499. 

'  ReinmUler  u  Skidmore,  7Lans.,  161. 

«  Benz  v.  Geissell,  34  Minn.,  169. 

'  Root  B.  French,  13  Wend.,  570. 

« Acker®;  White,  35  Wend.,  614;  Burkle  ».  Luce,  1  N.  Y.,  163;  Hartford  v. 
Jackson,  11  N.  H.,  145;  Goodheart  v.  Bowen,  3  111.  App.,  578;  Moore  v.  Hitch- 
cock, 4  Wend.,  393. 

'  Seymour  ».•  Newton,  17  Hun,  30;  Hagon  v.  Lucas,  10  Peters  (TJ.  8-),  400. 
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execution  against  that  other,  until  he  is  paid  for  his  labor,' 
It  may  be  remarked  here  that  in  common  law,  and  by  cus- 
tom, liens  are  recognized  in  favor  of  mechanics,  manufac- 
turers, tradesmen,  attorneys,  bankers,  brokers,  calico  printers, 
packers  and  wharfingers,  factors  and  fullers  and  persons  of 
othertrades  and  occupations,  for  work  performed  or  expense 
incurred.  The  lien  continues  so  long  as  the  chattel  upon 
which  (by  work  or  service  performed,  or  expense  incurred), 
the  lien  is  created,  remains  in  the  possession  of  the  party 
who  claims  the  lien.  As  such  lien  is  intended  for  the  con- 
venience of  trade  only,  it  does  not  apply  where  the  labor 
performed,  or  expense  incurred,  upon  the  chattel,  are  not 
within  the  ecope  of  some  particular  branch  of  commerce  or 
trade ;  and  it  does  not  continue  after  the  party  claiming  it 
has  once  voluntarily  parted  with  the  possession  of  the  article. 
Liens  also  exist  by  statute,  and  they  may  be  created  to  any 
extent  by  the  agreement  of  the  parties.  Where  the  sheriff 
desires  to  levy  upon  chattels  of  a  judgment  debtor,  not  in 
the  possession  of  the  owner,  he  must  ascertain  if  the  party" 
having  the  immediate  possession  rightfully  enjoys  it,  be- 
cause of  a  lien  upon  the  chattels,  or  by  special  arrangement 
with  the  owner.  If  he  finds  that  for  any  reason  the  owner 
is  not  entitled  to  immediately  possess  them,  he  should  not 
make  the  levy. 

Partnership  Property. — The  interest  of  one  partner  in 
the  partnership  property  may  be  taken  •  and  sold  under  an 
execution  at  law,  on  a'  judgment  against  him  for  his  separ- 
ate debt."  And  the  sheriff  may  seize  the  entire  partnership 
effects,  or  so  much  thereof  as  may  be  necessary  to  satisfy 
the  execution,  and  sell  the  interest  of  the  partner^  against 
whom  the  execution  is  issued,  and  deliver  the  property  to 
the  purchaser. '  Where  he  levies  by  virtue  of  such  an  exe- 
cution, upon  the  interest  of  the  judgment  debtor  in  the 
goods  of  the  firm,  and  within  the  sixty  days  and  before  a 
sale,  he  receives  an  execution  against  all  the  members  of 

■  Moore  t.  Hitchcock,  4  Wend.,  293;"Tru8low  v.  Putman,  1  Keyes,  568. 

'  Moody  1).  Payne,  3  Johns  Ch.,  548;  Smith  ®.  Orser,  42  N.  Y.,  132;  Ross  o. 
Hepderson,  77  N.  C,  170;  Benton  v.  Baile,  50  Vt.,  137;  De  Forest  v.  Miller,  43 
Tex.,  34;  Vandike  v.  Rosskam,  67  Penn.  St ,  330. 

» Phillips  V.  Cook,  24  Wend.,  389;  Schrugham  ».  Carter,  12  Wend.,  131; 
Atwood  o.Impson,  30  N.  J.  Eq.,  150. 
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the  firm  for  a  copartnership  debt,  the  latter  is  the  prior  lien, 
and  if  upon  sale  the  goods  prove  insufiicient  to  satisfy  it, 
he  is  justified  in  returning  the  former  execution  nulla  'bona.'' 
Had  there  been  a  sale  under  the  first  execution,  before  the 
receipt  of  the  latter,  the  former  would  have  taken  prece- 
dence." The  same  rule  applies  as  to  other  joint  debtors  or 
tenants  in  common. 

Partnership  Property,  how  Released. — Where  an  officer 
has  seized  personal  property  of  a  partnership,  before  or 
after  its  dissolution,  upon  a  levy  upon  the  interest  therein 
of  a  partner,  made  by  virtue  of  an  execution  against  his 
individual  property,  the  other  partners,  or  former  partners, 
having  an  interest  in  the  property,  or  any  of  them,  may,  at 
any  time  before  the  sale,  apply  to  a  judge  of  the  court,  or 
to  the  county  judge  of  the  county,  where  the  seizure  was 
made,  upon  an  affidavit,  showing  the  facts,  for  an  order, 
directing  the  officer  to  release  the  property,  and  to  deliver 
it  to  the  applicant." 

' '  Upon  such  an  application,  the  applicant  must  give  an 
undertaking,  with  at  least  two  sureties,  approved  by  the 
judge,  to  the  effect  that  he  will  account  to  the  purchaser, 
upon  the  sale  to  be  made  by  virtue  of  the  execution,  of  the 
interest  of  the  judgment  debtor  in  the  property  seized,  in 
like  manner  as  he  would  be  bound  to  account  to  an  assignee 
of  such  an  interest ;  and  that  he  will  pay  to  the  purchaser 
the  balance,  which  may  be  found  due  upon  the  accounting, 
not  exceeding  a  sum  specified  in  the  undertaking,  which 
must  be  not  less  than  the  value  of  tlie  interest  of  the  judg- 
ment debtor,  in  the  property  seized  by  the  sheriff,  as  fixed 
by  the  judge.  The  provisions  of  sections  695  and  696  of 
this  act  apply  to  the  proceedings,  taken  as  prescribed  in 
this  and  the  last  section."  * 

Where  a  warrant  of  attachment  has  been  levied  upon  the 
interest  of  a  defendant,  as  a  partner,  in  personal  property 
of  a  partnership,  and  the  attachment  has  been  discharged 
as  to  that  interest,  as  prescribed  in  sections  693  and,694  of 

1  Eighth  Nat.  Bank  v.  Fitch,  49  N.  Y.,  539;  Eyder  v.  Gilbert,  16  Hun,  163; 
Menagh  v.  Whitwell,  52  N.  Y.,  146;  Fenton  v.  Folger,  21  Wend.,  676. 
'  Fenton  v.  Folger,  supra. 

3  Code  Civ.  Pro.,  §  1413;  see  Richards  ■».  Haines,  30  Iowa,  514, 
*  Code  Civ.  Pro.,  §1414. 
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of  this  act,  a  levy,  by  virtue  of  an  execution  against  Ms  in- 
dividual property,  cannot  be  made  upon  his  interest  in  the 
same  property,  unless  the  warrant  of  attachment  has  been 
vacated,  or  annulled."  ' 

"Where  personal  property  of  a  partnership  has  been  re- 
leased, upon  giving  an  undertaking,  as  prescribed  in  the 
last  three  sections,  if  the  execution,  by  virtue  of  vrhich  the 
levy  was  made,  is  set  aside,  or  is  satisfied  without  a  sale  of 
the  interest  levied  upon,  the  undertaking  enures  to  the 
benefit  of  each  judgment  creditor  of  the  same  judgment 
debtor,  then  having  an  execution  in  the  hands  of  the  same 
officer,  or  of  another  officer,  having  authority  to  levy  upon 
that  interest,  as  if  it  had  been  given  to  obtain  a  release  from 
a  seizure,  made  by  virtue  of  such  an  ex-ecution."  " 

"  Where  personal  property  of  a  partnership  has  been  so 
released,  the  interest  of  the  judgment  debtor  therein  may 
be  sold  by  the  officer ;  and  the  purchaser,  upon  the  sale,  ac- 
quires all  that  interest,  as  if  he  was  an  assignee  thereof. 
If  the  purchase-money  exceeds  the  amount  of  all  the  exe- 
cutions and  warrants  of  attachmeat,  against  the  property 
of  the  same  judgment  debtor,  of  which  the  officer  has  notice, 
and  of  the  lawful  fees  and  charges  thereon,  the  officer  must 
pay  the  surplus  into  court,  for  the  benefit  of  the  judgment 
debtor,  or  other  person  entitled  thereto."  ' 

When  a  sheriff  levies  upon  a  growing  crop  owned  by  the 
judgment  debtor  and  another,  he  is  constructively  in  pos- 
session of  the  whole,  so  that  when  the  debtor  afterwards 
and  before  the  return  of  the  execution  acquires  his  co-ten- 
ants share,  the  sheriff"  may  rightfully  sell  the  whole  upon 
his  original  levy.' 

7.  Order  of  Preference  Among  Executidns,  etc. 
Where  two  or  more  executions  against  property  are 
issuedgout  of  the  Same  or  different  courts  of  record  against 
the  same  judgment  debtor,  the  one  first  delivered,  to  an 
officer,  to  be  executed,  has  preference,  notwithstanding  that 
a  levy  is  first  made,  by  virtue  of  an  execution  subsequently 

>  Code. Civ.  Pro.,  §  1415. 
•^  Code  Civ.  Pro.,  §  1416. 
»  Code  Civ.  Pro.,  §  1417. 
•»  Ray  ».  Birdseye,  5  Denio,  619;  afE'g  S.  C,  4  Hill,  158. 
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delivered  ;  but  if  a  levy  upon  and  sale  of  personal  property 
has  been  made,  by  virtue  of  the  junior  execution,  before  an 
actual  levy,  by  virtue  of  the  senior  execution,  the  same 
property  shall  not  be  levied  upon  or  sold,  by  virtue  of  the 
latter.' 

But  it  would  seem  that  in  making  a  disposition  of  the 
proceeds  on  such  sale,  the  sheriff  must  be  governed  by  the 
priority  in  the  delivery  of  the  execution  to  him,  unless  such 
prior  execution  have,  for  some  reason,  become  dormant  as 
to  the  subsequent  one." 

Where  an  execution  is  issued  upon  a  judgment  before  it 
is  docketed  in  the  county  to  which  the  execution  is  issued, 
the  latter  takes  priority  from  the  time  of  the  docketing." 

Where  there  are  one  or  more  executions,  and  oner  or  more 
warrants  of  attachment,  against  the  property  of  the  same 
person,  the  rule  prescribed  in  section  1406  of  the  Code  pre- 
vails, in  determining  the  preferences  of  the  executions  or 
warrants  of  attachment ;  the  defendant  in  the  warrants  of 
attachment  being,  for  that  purpose,  regarded  as  a  judgment 
debtor.' 

But  an  execution,  issued  out  of  a  court  not  of  record,  or 
a  warrant  of  attachment,  granted  in  an  action  pending  in  a 
court  not  of  record,  if  actually  levied,  has  preference  over 
another  execution,  issued  out  of  any  court,  of  record  or  not 
of  record,  which  has  not  been  previously  levied. ' 

The  title  to  personal  property,  acquired  before  the  actual 
levy  of  an  execution,  by  a  purchaser  in  good  faith,  and 
without  notice  that  the  execution  has  been  issued,  is  not 
affected  by  an  execution  delivered  before  the  purchase  was 
made,  to  an  officer,  to  be  executed.  °  And  the  law  will  not 
presume  that  the  sheriff  made  a  levy  under  an  execution  in 
his  hands  previous  to  the  sale,  so  as  to  defeat  the  title  of 
the  purchaser.'     The  onus,  however,  is  on  the  vendee,  to 

1  Code  Civ.  Pro.,  §  1406;  Goodheart  v.  Bowen,  3  lU.  App.,  578;  Ee  TiUs,  11 
Bank  Reg.,  214. 

■^  Peck  V.  Tiffany,  2  N.  Y.,  451;  Kennon  v.  Ficklin,  6  B.  Monr.  (Ky.),  415;^ 
Lambert  v.  Paulding,  18  Johns.,  311. 

2  Stoutenburgh.  v.  Vandenburgh,  7  How.  Pr.,  229. 
*  Code  Civ.  Pro.,  §  1407. 

5  Code  Civ.  Pro.,  §  1408. 
«  Code  Civ.  Pro.,  §  1409: 
'  Millspaugh  v.  Mitchell,  8  Barb.,  333. 
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show  himself  to  be  a  purchaser  in  good  faith."  To  be  a 
honaflde  purchaser,  within  the  meaning  of  the  Code,  some 
new  value  must  be  parted  with,  or  some  new  liability- 
assumed.  One  to  whom  property  is  assigned  in  payment 
of  a  pre-existing  debt,  is  not  such  a  bona  fide  purchaser.' 

8.  The  Lemy. 

Powers  and  Duties  of  Sheriff  as  to  Levy. — To  levy  an* 
execution  means  to  raise  money  upon  it.  This  is  a  duty  fre- 
quently devolving  upon  the  sheriff;  and  in.  its  performance, 
if  he  be  not  possessed  of  a  good  share  of  common  sense  and 
discretion,  and  have  not  a  fair  knowledge  of  his  own  powers 
and  of  the  rights  of  others,  he  will  raise  more  trouble  for 
himself  than  money  for  the  creditor.  When  he  receives  an 
execution  he  is  bound  to  follow  its  directions  in  every  par- 
ticular, if  possible.'  Hence  he  must  make  inquiry  for  prop- 
erty of  the  debtor  within  his  county.  If  he  find  any,  not 
clearly  exempt,  in  the  debtor's  possession,  in  which  the 
latter  has  an  interest,  he  is  bound  to  seize  it ;  otherwise  he 
must  show  that  it  was  not  liable  to  be  levied  upon  against  the 
debtor.*  If  he  make  the  levy  and  the  debtor  do  not  own 
the  property,  or  have  an  interest  in  it,  and  be  entitled  to  its 
immediate  possession,  he  is  liable  to  some  third  party  for 
an  unwarranted  interference  with  it. "  If  the  property  be 
subject  to  the  levy,  the  latter  must  be  good  and  valid  against 
the  debtor,  bona  fide  purchasers,  and  any  others  acquiring 
subsequent  rights  ;  otherwise,  if  through  his  own  negligence 
or  mistake,  the  creditor  is  prejudiced,  the  shferiff  is  liable  to 
him  for  the  damages  sustained.  If  property  be  found,  the 
sheriff  must  not  wilf  uUy  make  an  excessive  levy  ;  yet  he 
must  see  to  it  that  he  seizes  sufficient  property,  in  the  first 
instance,  if  there  be  sufficient  to  satisfy  the  execution,  in- 
cluding interest  and  his  own  fees  and  costs,  taking  into  ac- 
count the  probable  sacrifi*ce  in  subjecting  the  property  to 

'  WiUiams  v.  Shelly,  87  N.  T.,  375. 

s  Ray  V.  Birdseye,  5  Denio,  619;  afE'g  S.  C,  4  Hill,  158;  Warren  v.  Paine,  3 
Barb.  Ch.,  630;  Slade  v.  Van  Vechten,  11  Paige,  31. 
5  Code  Civ.  Pro.,  §  103. 

*  Camp  V.  Chamberlain,  5  Denio,  198;  Williams  ».  Lowndes,   1  Hall,  579; 
Raster  v  Pease,  43  Iowa,  488;  Wheeler  v.  Harrison,  57  Ga.,  34. 

*  Stephens  v.  Lamson,  7  Blackf.  (Ind.),  275. 
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public  sale.  However,  if  the  sheriff  make  diligent  effort  to 
find  property  of  the  Judgment  debtor  and  fail,  he  is  not 
liable,  though  the  debtor  have  sufRcient  property  to  satisfy 
the  execution.  Ordinarily  the  goods  and  chattels  of  a  judg- 
ment debtor,  unless  incumbered  to  the  extent  of  their  value, 
should  be  levied  upon  and  sold  first,  before  any  proceedings 
to  sell  Ms  real  estate.'  Where  the  execution  is  upon  a 
judgment  rendered  by  a  justice  of  the  peace,  though  dock- 
eted so  as  to  become  a  county  court  judgment,  if  the  re- 
covery exclusive  of  costs  be  less  than  twenty -five  dollars, 
the  real  estate  of  the  debtor  cannot  be  sold  thereon  in  any 
event. '  The  levy  should  be  made  soon  after  the  execution 
is  received,  so  that,  before  the  return  day,  the  debtor's  real 
property  may  be  duly  sold,  if  his  goods  and  chattels  are  in- 
sufficient to  satisfy  the  execution.  Where  there  are  several 
judgment  creditors,  and  the  sheriff  knows,  beyond  a  doubt, 
either  by  the  fact  appearing  upon  the  face  of  the  execution, 
or  otherwise,  that  one  of  them  is  principal  and  the  others 
are  sureties  as  to  the  debt  upon  which  the  judgment  is 
rendered,  he  should  levy  upon  and  seU  the  property  of  the 
principal  first ;  as  that,  in  equity,  is  primarily  liable ;  where, 
however,  the  question  of  primary  liability  is  in  any  wise 
doubtful,  he  is  not  caUed  upon  to  discriminate,  unless  ex- 
pressly ordered  so  to  do  by  the  court." 

If  the  property  of  the  judgment  debtor  is  in  his  own 
dwelling  house,  the  sheriff  cannot  lawfully  break  the  outer 
door,  or  even  lift  its  latch,  and  enter  against  the  will  of  the 
debtor  to  make  the  levy.'  The  same  rule  applies  here  as  in 
arrests  in  civil  cases.  If  the  door  be  open  he  may  enter  and 
seize  the  goods ;  or  if  the  goods  are  in  the  house  of  a  third 
party,  the  sheriff  may  demand  their  delivery,  and  if  it  be 
denied  him,  he  may  then  break  and  enter  the  house,  and 
take  the  goods.  Once  laAvfully  within  the  house,  be  it  th6 
dwelling  of  the  defendant,  or  otherwise,  he  may  and  must 

'  Code  Civ  Pro.,  §  1369. 

»  Code  Civ.  Pro.,  §  3017. 

*  Boughton  V.  Bank  of  New  Orleans,  3  Barb.  Ch.,  458. 

«  Curtis  V.  Hubbard,  1  Hill,  336;  S.  C,  4  id.,  437;  People  v.  Hubbard,  34 
Wend.,  369;  Glover  v.  Whittenhall,  6  Hill,  597;  Keith  i).  Johnson,  1  Dana  (Ky.), 
605;  Boggs  v.  Van  Dyke,  3  Harr.  (Del.),  388;  Closson  v.  Morris,  47  N.  H., 
483. 
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when  necessary,  break  open  inner  doors,  trunks,  boxes,  etc., 
to  find  the  goods  and  levy  upon  th^m.'  After  demanding 
admittance  to  any  building,  other  than  the  dwelling  house 
of  the  judgment  debtor,  the  sheritf  may  break  and  enter  the 
buUding  and  there  take  the  debtor's  goods."  When  various 
tenants  hire  rooms  in  a  house  from  a  landlord,  who  dwells 
in  the  house,  the  common  street  door  is  the  outer  door  for 
all  the  tenants  ;  and  after  a  sheriff  has  obtained  lawful  en- 
trance through  this,  he  may  break  open  the  door  of  the 
rooms  occupied  by  one  tenant,  to  levy  an  execution  on  goods 
within.' 

What  Constitutes  a  Levy. — To  constitute  a  valid  levy,  the 
ofiicer  must  enter  on  the  premises  where  the  goods  are,  and 
take  possession  of  them,  if  that  be  practicable  ;  if  not,  then 
he  must  openly  und  unequivocally  assert  his  title  to  them  by 
virtue  of  his  executions. '  It  is  proper  but  not  necessary  that 
the  sheriff  should  make  an  inventory  of  the  property.'  It 
is  not  essential  to  the  validity  of  the  levy  that  he  take 
(ictual  possession  of  the  goods,  or  that  he  remove  them 
from  the  custody  of  the  debtor."  The  test  of  a  valid  levy 
is,  whether  enough  has  been  done  to  subject  the  officer  to 
an  action  of  trespass,  but  for  the  protection  of  the  execu- 
tion.' So,  where  a. deputy  sheriff,,  having  an  execution 
against  a  lawyer,  went  to  his  office,  and,  not  finding  him  in, 
looked  over  his  library,  opened  the  cases,  handled  the  books 
and  made  a  memorandum  of  them  in  writing,  commencing : 
"  I  have  levied  on  the  within  described  property,"  etc.,  and, 
soon  after,  meeting  the  debtor,  showed  him  the  execution, 

: . ;,, 

'  Haggerty  v.  Wilber,  16  Johns.,  287;  Lee  v.  Gansel,  Cowp.,  1;  Hutchinson 
®.  Birch,  4  Tannt.,  619,  635. 

2  Haggerty  v.  Wilber,  16  Johns.,  287. 

3  Cantrell  i).  Connor,  6  Daly,  39. 

■  ■'Roth  B.  Wells,  39  N.  Y.,  471,  485;  Haggerty  v.  Wilber,  16  Johns.,  287; 
Beekman  ».  Lansing,  3  Wend.,  446;  Westervelti).  Pinckney,  14  id.,  123;  Green 
V.  Burke,  38  id.,  490;  Camp  v.  Chamberlain,  5  Denio,  198;  Gordon  v.  Gilfoil, 
27  La.  Ann.,  365;  Bond  ii.  Willett,  1  Abb.  App.  Dec,  165. 

«  Roth  V.  Wells,  39  N.  Y.,  485. 

«  Barker  v.  Binninger,  14  N.  Y-,  370;  Ray  v.  Harcourt,  19  Wend.,  495;  Van 
Wyck-a.  Pine,  2  HUl,  666;  see  Godfreys.  Bro\rn,  86  111.,  454;  Memphis  App. 
Pub.  Co.  V.  Pike,  9  Heisk.  (Tenn),  697. 

'  Roth  V.  WeUs,  supra;  see  Beekman  v.  Lansing,  3  Wend.,  446;  .^reenu. 
Burke,  33  id.,  490;  Camp  v.  Chamberlain,  5  Denio,  198;  Elias  v.  Farley,  3  Abb. 
App.  Dec,  11. 
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and  asked  him  what  he  was  going  to  do  about  it,  and  said 
he  should  have  to  levy  on  his  books,  and,  immediately  after, 
said  he  had  already  made,  a  levy,  it  was  held  a  sufficient 
levy  as  against  a  subsequent  purchaser  from  the  defendant.' 
So,  too,  it  was  held  a  valid  levy  where  the  sheriff,  having 
received  executions  against  a  firm  of  merchants  about  noon, 
went  to  their  store  and  exhibited  them  to  one  of  the  firm, 
made  a  levy  upon  the  goods  and  informed  that  one  of  the 
firm  of  it,  and  after  dinner  delivered  the  executions  to  a 
deputy,  directing  him  to  enter  the  levy  thereon,  which  the 
latter  did  the  sdme  day."  So,  where  the  sheriff,  in  view  of 
the  debtor's  goods,  and  in  presence  and  with  the  knowledge 
of  the  debtor,  and  of  a  third  person  in  whose  possession  the 
^oods  were,  touched  a  part  of  them,  saying,  that  he  levied, 
and  made  a  memorandum  at  the  time  on  the  execution,  and 
afterwards  told^the  creditor' s  attorney  that  he  had  levied  on 
double  enough  to  pay  the  judgment,  it  was  held  a  sufiicient 
levy  as  against  the  possessor,  as  well  as  against  the  debtor.' 
So,  too,  it  was  lield  a  sufiicient  levy  where  the  ofl&cer  having 
the  execution,  went  to  a  field  with  the  debtor,  where  the 
latter' s  colts  were  in  view,  and  made  a  note  of  a  levy  on 
them  on  the  execution." 

A  levy  upon  the  "right,  title  and  interest"  of  the  judg- 
ment debtor  in  goods,  is  in  law  equivalent  to  a  levy  upon 
the  things,  and  is  sufficient  to  sustain  an  action  of  replevin 
in  the  cepit  by  the  owner. '  But  the  officer  must  take  care 
to  see  that  the  execution  properly  describes  the  party  whose 
property  is  sought  to  be  taken ;  it  is  not  enough  that  the 
right  man  is  made  to  pay  the  debt.  So,  on  an  execution 
against  Freeman  Hildreth,  he  cannot  levy  upon  the  prop- 
erty of  Truman  Hildreth,  although  the  latter  may  be  the 
individual  intended." 

If,  after  the  sheriff  has  levied  under  one  execution,  another 

'  Dean  v.  Campbell,  19  Hun,  534. 

»  Roth  V.  Wells,  29  N.  Y.,  471;  see  Richardson  v.  Rardin,  88  111.,  124;  and 
see  Wehle  v.  Conner,  83  N.  Y.,  231. 

'  Watts  V.  Cleaveland,  3  E.  D.  Smith,  553. 

*  Greene  v.  Burke,  23  Wend.,  490;  and  see  Bondt).  Willett,  1  Abb.  App. 
Dec,  165. 

»  Waid  «.  Gaylord,  4  Thomp.  &  C,  41;  S.  C,  1  Hun,  607. 

«  Farnham  v.  Hildreth,  32  Barb.,  277. 

'J9 
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or  others  come  to  his  hands,  while  the  levy  continues,  it 
suffices  for  all.'  The  mere  receipt  of  the  subsequent  execu- 
tion, either  by  the  sheriff  or  by  any  of  his  deputies,  operates 
as  a  constructive  levy  upon  the  property  levied  upon  under 
the  senior  execution;  even  though  after  levy  upon  the 
senior  execution,  the  latter  has  become  dormant  as  against 
other  creditors,  by  being  delayed  under  the  direction  of 
the  creditor  in, the  senior  execution/  Of  course  if  there  is 
an  invalid  levy  under  the  senior  execution,  there  can  be  no 
valid  constructive  levy  under  the  junior  ones.'  As  where,, 
on  the  senior  execution,  the  sheriff,  though  with  the  debtor's 
express  consent,  levied  upon  growing  trees,  fruit  or  grass,, 
before  severance,  such  levy  is  void,  and  a  valid  constructive 
levy  cannot  be  predicated  upon  it  in  favor  of  subsequent 
execution  creditors,  though  the  fruit,  trees  or  grass  be  act- 
ually severed  when  the  officer  received  the  subsequent  exe- 
cutions. Where  two  executions  in  favor  of  different  creditors 
for  different  amounts,  are  placed  simultaneously  in  the 
sheriff's  hands,  the  proceeds  of  personal  property  levied 
upon  under  them,  must  be  equally  divided  between  the 
executions.  After  the  smaller  is  satisfied,  all  the  residue 
may  be  applied  upon  the  larger.* 

Where,  under  a  senior  execution,  a  levy  upon  the  debtor' s 
property  has  been  made,  an  injunction  in  bankruptcy  pro- 
ceedings against  the  debtor  will  not  prevent  the  lien  of  a- 
subsequently  received  execution,  attaching  to,  the  property 
held  under  the  levy. ' 

What  willnot  Constitute  a  Valid  Levy. — To  make  a  valid 
levy,  the  sheriff  must  have  the  goods  within  his  view,  and 
under  his  power.  Merely  seizing  a  few  articles  outside  of  a 
warehouse  or  store,  and  proclaiming  a  levy  on  the  goods 
locked  up  in  it,  and  not  within  his  view,  is  not  a  valid  levy  ; 
he  ought,  if  necessary,  to  break  open  the  building  and 

'  Cresson  v.  Stout,  17  Johns.,  116;  National  Bank  v.  Babbitt,  17  Hun,  447; 
Eighth  Nat.  Bank  v.  Fitch,  49  N.  Y.,  539;  Ryder  v.  Gilbert,  16  Hun,  163; 
Dean  «.  Campbell,  19  id.,  534. 

'  Peck  V.  Tiffany,  2  N.  T.,  451;  Richards  v.  AUen,  3  E.  D.  Smith,  399;  Van 
"Winkle  «.  TJdall,  1  Hill,  559;  Slade  v.  Van  Vechten,  11  Paige,  21. 

3  Bank  of  Lansingburgh  v.  Crary,  1  Barb.,  642. 

*  Campbell  v.  Ruger,  1  Cow.,  215. 

^  National  Bank  v.  Babbitt,  17  Hun,  447. 
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actually  bring  the  goods  witMn  Ms  control.'  And  the  mere 
fact  that  the  goods  were,  during  the  life  of  the  execution, 
within  view  of  the  officer  and  subject  to  his  control,  of  itself 
is  not  sufficient,  unless  he  at  the  same  time  asserts  his  title 
to  them,  by  virtue  of  the  execution."  So,  merely  looking 
at  the  goods  and  mailing  a  memorandum  of  a  levy,  is  not, 
of  itself,  a  levy."  A  levy  will  be  void  as  against  subsequent 
purchasers  or  execution  creditors,  where  the  levying  creditor 
consents  that  the  property  be  left  with  the  debtor  with  per- 
mission to  sell.*  The  levy  of  an  execution  upon  an  unripe 
crop  is  not  valid  as  against  subsequently  acquired  liens,  if 
made  so  long  before  the  officer  can  properly  proceed  to  ad- 
vertise and  sell,  as  to  evince  an  intention  on  the  part  of  the 
judgment  creditor,  to  hold  the  levy  for  a  time  merely  as 
security. ' 

Dormant  Execution. — After  levy  made,  an  execution  can- 
not become  dormant,  except  by  such  directions  of  the  credi- 
tor, for  delay,  as  will  be  presumed  to  be  fraudulent.  Mere 
delay  or  neglect  of  duty  on  the  part  of  th^e  sheriff  without 
the  e;xpress  direction  of  the  creditor,  will  not  suffice  to  pre- 
fer subsequent  execution  creditors  or  purchasers  in  good 
faith."  Where  the  evidence  warrants  the  inference  that  the 
execution  was  issued  not  with  an  absolute  intent  to  collect 
a  debt,  but  partly,  at  least,  to  cover  the  property  of  the 
debtor,  for  his  use,  and  it  has  not  been  enforced,  it  becomes 
dormant,  and  constructively  fraudulent  as  against  subse- 
quently acquired  rights.  It  can  make  no  difference  that 
the  sheriff  was  instructed  not  to  suffer  the  senior  execation 


>  Haggerty  «.  Wilber,  16  Johns.,  286;  United  States  ®.  Graff,  67  Barb.,  304; 
S.  C,  briefly  noticed,  4  Hun,  634. 

'  Westervelt  %.  Pinckney,  14  Wend.,  123;  Beekman  u  Lansing,  3  id.,  446. 

'  Van  Wyck  v.  Pine,  2  Hill,  666;  Camp  v.  Chamberlain,  5  Den.,  198;  Rand- 
all's Case,  5  City  H.  Rec,  141;  Dresser  v.  Ainsworth,  9  Barb.,  619;  Techmeyer 
D.  Waltz,  49  Iowa,  645. 

*Rew«.  Barber,  3  Cow.,  273;  Russell  i).  Gibbs,  5  id.,  390;  Farrington  v. 
Sinclair,  15  Johns.,  428;  Dickenson  v.  Cook,  17  id.,  332;  Wunderlich  u.  Rob- 
erts, 67  Ind.,  421. 

'Burleigh  v.  Piper,  61  Iowa,  649. 

«  Russell  t}.  Gibbs,  5  Cow.,  390;  Benjamin  «.  Smith,  12  Wend.,  404;  Hickok 
«.  Coates,  2  id.,  419;  Herkimer  County  Bank  u  Brown,  6  Hill,  232. 
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to  lose  its  preference.'  Only  another  creditor  or  bona  fide 
purchaser  can  object  that  an  execution  has  become  dormant.' 
As  to  real  estate,  an  execution  does  not  become  dormant.' 
Where  the  sheriff  omits  to  make  a  levy  under  an  execu- 
tion during  the  sixty  days,  by  direction  of  the  creditor,  he 
is  not  liable  for  a  failure  to  collect.'' 

Payment  of  Execution  by  Sheriff. — "It  is  a  well  settled 
rule,  sound  in  principle  and  in  policy,  that  a  sheriff  cannot 
pay  with  his  own  money  the  judgment  on  which  he  holds 
an  execution,  and  then  levy  and  coUect  the  amount  from  the 
debtor's  property;  nor  will  he  be  permitted,  after  he  is  in 
default  for  not  collecting  or  returning  an  execution,  to  pay 
the  amount  and  vrield  the  process  for  his  own  indemnity."  " 
But  where,  during  the  life  of  an  execution,  the  judgment 
whereon  it  issued  is  assigned  to  the  sheriff,  who  pays  full 
value  therefor,  and  no  levy  is  made  under  the  execution, 
the  sheriff'  may,  hy  express  leave  of  court,  after  his  term 
has  expired,  issue  another  execution  upon  the  judgment, 
and  have  it  collected." 

Effect  of  Levy. — A  levy  upon  the  "goods  and  chattels  of 
a  debtor,"  places  the  "goods  and  chattels"  in  the  custody 
of  the  law  until  a  proper  time  for  a  sale,  and  for  a  reasona- 
ble time  after  the  sale  to  allow  the  purchaser  to  remove 
them."  During  this  time  they  may  not  be  seized  upon  any 
other  process,  even  for  taxes,  though  they  remain  in  the 
possession  of  the  debtor.  By  the  levy  the  officer  obtains  a 
special  property  in  the  goods  ;  he  may  maintain  an  action 
against  one  taking  them,  whether  from  his  immediate  pos- 
session, or  from  the  possession  of  the  debtor  or  of  a  receiptor. 
The  levy,  however,  never  amounts  to  satisfaction  of  the  exe- 

'  Kellogg  V.  Giiffln,  17  Johns.,  274;  BaU  v.  Shell,  31  Wend.,  333;  Kimball  o. 
Hunger,  2  Hill,  364;  Dunderdale  v.  Sanvestre,  13  Abb.  Pr.,  116;  Price  v. 
Shipps,  16  Barb.,  585;  Storm  v.  Woods,  11  Johns.,  110;  Power  v.  Van  Buren, 
7  Cow.,  560;  Gilmore  v.  Davis,  84  111.,  487. 

^  Ferguson  ■».  Lee,  9  Wend.,  258. 

'  Muir  V.  Leitch,  7  Barb.,  341. 

*  Smith  V.  Smith,  60  N.  T.,  161. 

«  Per  Bockes,  J.,  in  Albany  City  Nat.  Bank  v.  Kearney,  9  Hun,  585,  citing 
ReedjD.  Pruyn,  7  Johns.,  426;  Bigelow  ».  Provost,  5  Hill,  566;  Voorheess. 
Gros,  3  How.  Pr.,  363;  Carpenter®.  Stilwell,  12  Barb.,  128;  8.  C,  11  N.  Y., 
61 ;  see  Sherman  v.  Boyce,  15  Johns.,  443. 

"  Albany  City  Nat.  Bank  v.  Kearney,  9  Hun,  535. 
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cution,  thoTigli  more  than  sufficient  pioperty  has  been  levied 
upon.'  There  can  be  no  satisfaction  until  the  debtor  has 
either  paid  his  debt,  or  lost  his  property  by  reason  of  a  sale 
under  the  levy,  or  of  misconduct  or  negligence  of  the  offi- 
cer having  made  the  levy." 

Execution  Against  Joint  Debtors.— ^A.n.  execution  upon  a 
judgment  against  two  or  more  defendants,  all  of  whom  were 
not  summoned,  must  be  issued  in  form  against  all  the  de- 
fendants ;  but  the  attorney  for  the  judgment  creditor  must 
indorse  thereupon  a  direction  to  the  sheriff,  containing  the 
name  of  each  defendant,  who  was  not  summoned,  restrict- 
ing the  enforcement  of  the  execution,  so  that  the  person 
and  the  sole  property  of  the  defendant  or  defendants,  whose 
names  are  so  indorsed,  shall  not  be  interfered  with  by  the 
sheriff.  Such  execution,  however,  may  be  levied  upon  and 
collected  out  of  personal  property  owned  by  such  defend- 
ant, jointly  with  those  who  were  summoned,  or  with  any  of 
them,  and  out  of  the  real  and  personal  property  of  those 
summoned,  or  of  any  of  them.'  A  levy,  in  opposirtion  to 
these  provisions  of  the  Code,  would  be  void.* 

Custody  of  Property. — A  sheriff,  levying  upon  goods, 
must  use  due  diligence  to  keep  them  safely,  to  satisfy  the 
execution.  But  he  is  not  an  insurer,  and  is  not,  like  a  com- 
mon carrier,  answerable  for  a  loss  of  the  goods  by  fire.  His 
capacity,  as  an  officer,  is  not  considered  as  fixing  a  more 
rigorous  measure  of  liability  upon  him  than  if  he  were  a 
private  person. '  He  is  bound  to  exercise  the  same  degree 
of  diligence  as  a  bailee  for  hire,  and  no  more,  so  long  as  he 
has  them  actually  in  charge.  He  may,  however,  leave  them 
with  the  debtor,  or  he  may  entrust  them  to  a  third  person, 
and  receive  an  undertaking  for  redelivery  with  or  with- 
out surety,  as  he  may  think  discreet  and  safe  He  must 
judge,  at  his  own  peril,  as  to  the  responsibility  of  the  par- 

'  People  u.  Hopson,  1  Denio,  574;  Ostrander  v.  Walter,  2  Hill,  329;  Waddell 
V.  Elmendorf,  5  Denio,  447. 

'  Peck  s.  TifiEany,  2  N.  Y.,  451;  Wade  v.  Watt,  41  Miss.,  248;  Blackburn  v. 
Jackson,  26  Mo.,  308;  State  v.  Myers,  14  Ohio,  538. 

'  Code  Civ.  Pro.,  §§  1934, 1935. 

*  Sherry  v.  Schuyler,  2  Hill,  204. 

"  Moore  u.  Westervelt,  27  N.  Y.,  234;  quoting  Edwards  on  Bailments,  p.  59; 
Story  on  Bailments  (3d  ed.),  §  130. 
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ties  to  whom  he  may  delTv^er  them.  If  they  prove  insolvent, 
by  vt^hich  the  property  fails  to  be  applied  to  the  creditors' 
debt,  or  if  the  property  be  lost,  desti'oyed  or  injured  while 
so  in  their  custody,  except  by  the  act  of  Grod,  or  the  ene- 
mies of  the  country,  it  is  the  misfortune  of  the  sheriff  who 
consented  to  trust  them,  instead  of  keeping  the  goods  in  his 
own  hands,  or  requiring  better  security.'  The  liability  of 
the  sheriff  to  the  execution  creditor  is  as  broad  as  that  of 
the  receiptor  to  him,  and  the  liability  of  the  receiptor  to  the 
sheriff  is  absolute,  and  dischargeable  only  by  act  o:^  God 
or  the  public  enemy.''  The  receiptor,  as  to  the  custody  of 
the  goods,  stands  in  the  shoes  of  the  sheriff,'  and  he  may 
hold  the  goods  for  his  reasonable  charges, '  and  maintain  an 
action  for  a  wrongful  interference  with  his  possession  of 
them."  And  he  is  estopped  from  setting  up  against  the 
sheriff  that  the  property  was  his  own,  or  that  of  any  per- 
son other  than  the  execution  debtor.'  The  receipt  need  not 
set  forth,  in  detail,  or  describe  minutely  and  with  particu- 
Mrity,  the  parties,  court,  and  other  facts  appearing  in  full 
upon  the  execution,  or  describe  everything  in  full  and 
with  technical  accuracy.  ° 

If,  after  levy,  the  sheriff  at  the  request  of  the  execution 
debtor  leave  the  property  in  his  possession,  and  he  removes 
it  out  of  the  county,  the  sheriff  may  take  the  property 
•peaceably^  whenever  he  finds  it  within  the  State.  Having  so 
obtained  it,  though  out  of  his  county,  he  may  rely  on  his 
levy,  and  defend  his  possession  by  necessary  force. ' 

A  sheriff  cannot  charge  for  the  expense  of  labor  in  taking 
the  property  levied  upon,'  nor  for  cartage  of  goods,  nor  for* 
the  services  of  an  auctioneer,'  nor  for  any  expense  of  prep- 

'  People  V.  Reeder,  35  N.  Y.,  303;  Browning  d.  Hanfofd,  5  Denio,  586;  8. 
C,  5  Hill,  588. 

'  Cornell  -o.  Dakin,  .38  K.  Y.,  253;  see  Moore  v.  Fargo,  112  Mass.,  254;  Main 
•».  Bell,  27  Wis  ,  517. 

^  Aliger  v.  Keeler,  8  Hun,  125. 

^Dillenback  u  Jerome,  7  Cow.,  294;  Mitchell  b.  Hinman,  8  Wend.,  667; 
Miller  v.  Adsit,  16  id.,  335;  Butts  v.  Collins,  13  id. ;  139. 

*  Cornell  v.  Dakin,  38  N.  Y.,  353;  Burk  ».  Webb,  83  Mich.,  173. 

'  Burk  V.  Web)3,  lupra. 

'  HUl  V.  Haynes,  54  N.  Y.,  153. 

8  Slater  v.  Haines,  7  M.  &  W.,  413. 

'  Rex  V.  Crackenthorp,  3  Anstruther,  413. 
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aration  for  sale,"  nor  for  expenses  by  reason  of  an  adverse 
claim  to  the  gooAp,"  nor  for  an  assistant  or  keeper,"  nor  for 
Indemnity  against  Idfes  by  fire,  nor  for  storage.*  It  is  the 
-duty  of  the  sheriff,  on  receiving  the  writ,  to  proceed  to  levy 
upon  the  goods  of  the  defendant.  When  the  goods  are 
taken,  it  is  his  duty  to  preserve  them  from  loss  from  wrong 
•doers,  or  from  the  elements,  or  from  accident.  Whatever 
expense  he  is  pat  to-therein  must  come  from  his  poundage 
and  statutory  fees.' 

In  making  the  levy  the  sheriff  may  stay  upon  the  premises 
where  the  goods  are  found  a  reasonable  time  for  the  purpose, 
and  for  removing  the  goods,  and  no  longer.  But  if  the 
goods  are  left  upon  the  defendant's  premises,  and  in  his 
custody,  the  officer  may  sell  them  there,  and  third  persons 
may  rightfully  attend  as  bidders.  When  growing  crops  are 
levied  o^  the  officer  may  sell  at  once,  or  he  may  allow  them 
to  grow  and  become  ripe  and  then  sell  them ;  and  in  either 
case,  the  officer  or  purchaser  will  have  the  right  to  take 
•care  of  them,  and  to  cut  and  carry  "them  away,  and  he  has  a 
reasonable  time  in  which  to  do  it.  The  purchaser  succeeds 
to  all  the  rights  of  the  defendant  in  respect  to  the  crops, 
whether  the  defendant  owns  the  land  on  which  they  grew, 
or  occupies  it  as  lessee.  ° 

Relinquishing  Levy.. — A  sheriff  who  levies  upon  goods 
under  an  execution,  as  the  property  of  the  defendant  therein, 
may,  when  he  discovers  that  the  goods  belong  to  another, 
relinquish  the  levy,  and  return  his  execution  nulla  bona. 
Thereby,  however,  the  burden  is  thrown  upon  him  to  show 
that  the  defendant  had  no  leviable  interest  in  the  goods, 
.should  the  faith  of  his  return  be  controverted.'  It  does  not 
.alter  the  case  to  show  that  previo'usly  he  had  actually  sold  the 
same  goods,  under  another  execution  against  the  same  defend- 
ant.'   If  the  sheriff  misconceive  plaintiff's  instructions,  and 

'  Phillips  11.  Canterbury,  11  M.  &  W.,  619;  Halliwell  v.  Heywood,  10  W.  R., 
-780,  Exch.;  Scarleu  Blaise,  14  0.  B.  (N.  S.),  856. 

2  Davies  v.  Edmonds,  12  M.  &  W.,  31. 

s  Cooper  v.  Hill,  6  C.  B.  (N.  S.),  703;  Lord  v.  Richmond,  38  How.  Pr.,  173. 

*  Crofut  V.  Brandt,  58  N.  Y.,  106. 

'  Crofut  V.  Brandt,  supra. 

6  Crocker  on  Sheriffs  (2d  ed.),  §  445,  p.  203. 

'  Blivin  V.  Bleakley,  23  How.  Pr.,  134;  Lummis  v.  Kasson,  43^  Barb.,  373; 
see  Redus  v.  State,  54  Miss.,  713; 

«  Blivin  V.  Bleakley,  supra. 


344  Of  Sheriffs. 

declare  that  he  is  authorized  to  relinquish  the  levy  on  pay- 
ment of  his  fees,  and  they  are  paid,  ^e  is  not  precluded 
from  enforcing  his  execution  against  the  goods,  though  they 
are  assigned  to  a  third  party,  in  payment  of  a  pre-existing 
debt.'  The  officer's  delay  in  taking  possession  of  goods  h& 
has  levied  on,  untU  an  order  staying  proceedings  is  dissolved, 
in  not  an  abandonment  of  the  levy."  When  a  levy  has  been 
made  before  the  commencement  of  proceedings  in  bank- 
ruptcy, the  possession  and  legal  title  are  in  the  officer 
making  the  levy,  for  the  purpose  of  satisfying  the  process  in 
his  hands  ;  and  he  has  the  right  to  go  on  and  sell  the  prop- 
erty, being  accountable  for  the  surplus,  if  any,  to  the  bank- 
ruptcy court  or  its  assignee."  If  he  relinquish  the  levy 
because  of  the  proceeedings,  he  is  accountable  to  the  execu- 
tion creditor  for  the  amount  thereof.' 

Effect  of  Appeal. — Where  an  appeal  has  been  perfected,, 
as  prescribed  in  chapter  tvrelve  of  the  Code  of  Civil  Pro- 
cedure, and  the  other  acts,  if  any,  required  to  be  done,  to- 
stay  the  execution  of  the  judgment  or  order  appealed  from, 
have  been  done,  the  appeal  stays  all  proceedings  to  enforce 
the  judgment  or  order  'appealed  from ;  except  that  the  court 
or  judge,  from  whose  determination  the  appeal  is  taken,  may 
proceed  in  any  matter,  included  in  the  action  or  special  pro- 
ceeding, and  not  affected  by  the  judgment  or  order  appealed 
from,  or  not  embraced  within  the  appeal ;  or  may  cause 
perishable  property  to  be  sold,  pursuant  to  the  judgment  or- 
order  appealed  from.  The  proceeds  of  such  a  sale  must  be 
paid,  to  abide  the  result  of  the  appeal,  into  the  court,  from 
or  in  which  the  appeal  is  taken  ;  or,  if  it  was  taken  as  pre- 
scribed in  title  fifth  of  said  chapter,  into  the  Supreme 
Court.' 

Where  an  appeal,  taken  from  a  final  judgment  to  the^ 
Court  of  Appeals,  has  been  perfected,  and  the  security,  re- 

'  Colton  «.  Camp,  1  Wend.,  365;  and  see  Wright  t.  Young,  6  Oreg.,  87. 
»  Bond  V.  Willett,  1  Abb.  App.  Dec,  165. 

*  Bump  on  Bankruptcy  [Stli  ed.],  chap.  13,  p.  206;  Re  Bernstein  Nat.  Bank 
Reg.,  sup.,  43;  Marshall  v.  Knox,  16  Wall.,  551;  S.  C,  8  Nat.  Bank  Re^.,  104;. 
Smith  «.  Mason,  14  Wall.,  419. 

*  Ansonia  Brass  &  Copper  Co.  ».  Babbitt,  8  Hun,  157;  Nat.  Bank,  etc.,  v^ 
Babbitt,  17  Hun,  447. 

'  Code  Civ.  Pro.,  §  1310. 
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quired  to  stay  the  execution  of  the  judgment,  has  been: 
given ;  or  where  the  security,  given  upon  an  appeal,  taken 
from  a  final  judgment  of  the  Supreme  Court,  a  superior  city 
court,  a  county  court,  or  the  marine  court  of  the  city  of 
New  York,  is  equal  to  that  required  to  perfect  an  appeal  to. 
the  Court  of  Appeals,  and  to  stay  the  execution  of  the  judg- 
ment ;  the  court,  in  which  the  judgment  appealed  from  was 
rendered,  may,  in  its  discretion,  and  upon  such  terms  as 
justice  requires,  make  an  order,  upon  notice  to  the  respond- 
ent, and  the  sureties  in  the  undertaking,  discharging  a  levy 
iipon  personal  property,  made  by  virtue  of  an  execution,, 
issued  upon  the  judgment  appealed  from.  But  this  section 
does  not  authorize  the  discharge  of  a  levy,  made  by  virtue- 
of  a  warrant  of  attachment/ 

If  the  appeal  is  taken  from  a  judgment  for  a  sum  of 
money,  or  from  a  judgment  or  order,  directing  the  payment 
of  a  sum  of  money,  it  does  not  stay  the  execution  of  the- 
judgment  or  order,  until  the  appellant  gives  a  written  un- 
dertaking, to  the  effect,  that  if  the  judgment  or  order  ap- 
pealed from,  or  any  part  thereof,  is  affirmed,  or  the  appeal 
is  dismissed,  he  will  pay  the  sum,  recovered  or  directed  to 
be  paid,  by  the  judgment  or  order,  or  the  part  thereof,  as 
to  which  it  is  affirmed.  But  where  the  judgment  or  order- 
directs  the  payment  of  money  in  fixed  instalments,  the  un- 
dertaking must  be  to  the  effect  that  the  appellant  will  pay 
each  instalment  which  becomes  payable,  pending  the  ap- 
peal, or  the  part  thereof  as  to  which  the  judgment  or  order- 
is  affirmed,  not  exceeding  a  sum  specified  in  the  undertak- 
ing, which  must  be  fixed  by  a  judge  of  the  court  below. 
The  court  below  may,  at  any  time  afterwards,  upon  satisfac- 
tory proof,  by  affidavit,  that  the  sum  so  fixed  is  insufficient 
in  amount,  make  an  order,  requiring  the  appellant  to  give  a 
further  undertaking,  to  the  same  effect,  in  a  sum  and  within 
a  time,  specified  in  the  order.  A  failure  to  comply  with 
such  an  order  has  the  same  effect  as  if  no  undertaking  had 
been  given,  as  prescribed  in  section  1327  of  the  Code.' 

11  the  appeal  is  taken  from  a  judgment  or  order,  directing 
the  assignment  or  delivery  of  a  document,  or  of  personal 
property,  it  does  not  stay  the  execution  of  the  judgment  or 

I  Code  Civ.  Pro.,  §  1311.  »  Code  Civ.  Pro.,  §  1327. 
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order,  until  the  thing  directed  to  be  assigned  or  delivered  is 
brought  into  the  court  below,  or  placed  in  the  custody  of  an 
officer  or  receiver,  designated  by  that  court ;  or  the  appell- 
ant gives  a  written  undertaking  as  prescribed  in  section  1339 
of  the  Code.' 

If  the  appeal  is  taken  from  a  judgment  for  the  recovery  of 
a  chattel,  it  does  not  stay  the  execution  of  the  judgment, 
until  the  appellant  gives  a  written  undertaking,  in  a  sum 
fixed  by  the  court  below,  or  a  judge  thereof,  to  the  effect, 
that  the  appellant  wUl  obey  the  directions  of  the  appellate 
•court,  upon  the  appeal.' 

If  the  appeal  is  taken  from  a  judgment  or  order,  directing 
the  execution  of  a  conveyance,  or  other  instrument,  it  does 
not  stay  the  execution  of  the  judgment  or  order,  until  the 
instrument  is  executed,  and  deposited  with  the  clerk,  with 
whom  the  judgment  or  order  is  entered,  to  abide  the  direc- 
tion of  the  appellate  court.' 

If  the  appeal  is  taken  from  a  judgment,  which  entitles  the 
respondent  to  the  immediate  possession  of  real  property,  or 
from  a  judgment  or  order,  directing  the  sale  or  delivery  of 
possession  of  real  property,  it  does  not  stay  the  execution  of 
the  judgment  or  order,  until  the  appellant  gives  a  written 
undertaking,  to  the  effect  that  he  will  not,  while  in  possess- 
ion of  the  property,  commit,  or  suffer  to  be  committed,  any 
waste  thereon  ;  and  that,  if  the  judgment  or  order  is  affirmed 
or  the  appeal  is  dismissed,  he  will  pay  the  value  of  the  use 
and  occupation  of  the  property,  or  the  part  thereof,  as  to 
which  the  judgment  or  order  is  affirmed,  from  the  timp  of 
taking  the  appeal,  until  the  delivery  of  the  possession 
thereof,  pursuant  to  the  judgment  or  order,  not  exceeding  a 
specified  sum,  fixed  by  a  judge  of  the  court  below.  But  if 
the  judgment  directs  a  foreclosure  and  sale  of  real  property 
mortgaged,  an  undertaking  is  sufficient  to  stay  the  execu- 
tion of  the  judgment,  which  is  to  the  effect  that  if  the  judg- 
ment is  affirmed,  or  the  appeal  is  dismissed,  the  appellant 
will  pay  any  deficiency  which  may  occur  upon  the  sale,  in 
•discharging  the  sum  to  pay  which  the  sale  is  directed,  with 
interest,  and  the  costs,  and  all  expenses  chargeable  against 

1  Code  Civ.  Pro.,  §  1338.  '  Code  Civ.  Pro.,  §  1330. 

s  Code  Civ.  Pro.,  §  1339. 
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the  proceeds  of  the  sale,  not  exceeding  a  specified  sum  fixed 
by  a  judge  of  the  court  below.' 

The  undertaking  must  be  filed  with  the  clerk,  with  whom 
the  judgment  or  order  appealed  from  is  entered." 

Where  the  appellant  is  required,  by  chapter  twelve  of  the 
■Code,  to  give  an  undertaking,  he  may,  in  lieu  thereof,  de- 
posit with  the  clerk,  with  whom  the  judgment  or  order 
appealed  from  is  entered,  a  sum  of  money,  equal  to  the 
amount  for  which  the  undertaking  is  required  to  be  given. 
The  deposit  has  the  same  effect  as  filing  the  undertaking, 
and  notice  that  it  has  been  made  has  the  same  effect,  as 
notice  of  the  filing  and  service  of  a  copy  of  the  undertaking. 
The  court,  wherein  the  appeal  is  pending,  may  direct  the 
mode  in  which  the  money  shall  be  kept  and  disposed  of, 
during  the  pendency,  or  after  the  determination  of  the 
appeal.' 

If,  after  execution  upon  the  judgment  is  placed  in  the 
sheriff's  hands,  an  appeal  be  taken  and  the  security  required 
filed,  or  the  deposit  made,  the  sheriff  should  proceed  with 
the  execution,  until  duly  notified  of  the  appeal  and  stay  by 
the  certificate  of  the  clerk,  which  is  usually  made  where  an 
undertaking  is  filed  by  certifying  a  copy  of  the  undertaking, 
and  the  indorsement  of  filing  thereon.  If,  before  the  service 
upon  him  of  such  certificate,  he  have  made  the  levy,  the 
latter  is  not  suspended  or  discharged,  but  the  property 
,  levied  on  is  still  in  the  sheriff's  control ;  and  if  he  have  left 
it  with  the  execution  debtor,  he  may,  after  notice  of  the 
stay  as  above,  take  actual  possession  of  the  property  or  take 
a  receiptor  therefor.'  If  the  sureties  on  the  undertaking  are 
excepted  to  and  do  not  justify,  the  case  will  stand  as  if  the 
undertaking  had  not  been  given.  ^ 

9.  Claim  of  Property  hy  a  Third  Person. 
If  personal  property,  levied  upon  as  the  property  of  the 
judgment  debtor,  is  claimed  by  or  in  behalf  of  another  per- 

'  Code  Civ.  Pro.,  §  1331. 
»  Code  Civ.  Pro.,  §  1307. 
8  Code  Civ.  Pro,  §  1306.  ' 

*  Strieker  v.  Wakeman,  13  Abb  Pr.  85;  Smith  v.  Allen,  3  E.  D.  Smith,  259; 
Bond  V.  Willett,  1  Abb.  Ct.  App.  Dec.,  165;  S.  C,  1  Keyes,  377, 
»  Code  Civ.  Pro.,  §  1335. 
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son,  as  his  property,  the  officer  may,  in  his  discretion,  em- 
panel a  jury  to  try  the  validity  of  the  claim.  If,  by  their 
inquisition,  the  jurors  find  that  the  property  belongs  to  the 
claimant,  they  must  also  determine  its  value.  Thereupon 
the  officer  may  relinquish  the  levy,  unless  the  judgment 
creditor  gives  him  an  undertaking,  with  at  least  two  suffi- 
cient sureties,  to  the  effect  that  the  sureties  will  indemnify 
him,  to  an  amount  therein  specified,  not  less  than  twice  the 
value  of  the  property,  as  determined  by  the  jury,  and  $250' 
in  addition  thereto,  against  all  damages,  costs  and  expenses, 
in  an  action  to  be  brought  against  him  by  the  claimant,  his- 
assignee,  or  other  representative,  by  reason  of  the  levy  upon, 
detention,  or  sale  of  any  of  the  property,  by  virtue  of  the 
execution.  If  the  undertaking  is  given,  the  officer  must 
detain  the  property,  as  belonging  to  the  judgment  debtor. 
If  the  property  is  found  to  belong  to  the  defendant,  the 
finding  does  not  prejudice  the  right  of  the  claimant  to  bring 
an  action  to  recover  the  property  so  levied  upon,  or  dam- 
ages by  reason  of  the  levy,  detention  or  sale.' 

Indemnitor,  when  Substituted  in  an  Action  Against 
Sheriff. — "Where  an  action  to  recover  a  chattel,  hereafter- 
levied  upon  by  virtue  of  an  execution,  or  a  warrant  of  at- 
tachment, or  to  recover  damages  by  reason  of  a  levy  upon, 
detention,  or  sale  of  personal  property,  hereafter  made,  by 
virtue  of  an  execution,  or  a  warrant  of  attachment,  is 
brought  against  an  officer,  or  against  a  jjerson  who  acted 
by  his  command,  or  in  his  aid,  if  a  bond  or  written  under- 
taking, indemnifying  the  officer  against  the  levy  or  other 
act,  was  given,  in  behalf  of  the  judgment  creditor,  or  the 
plaintiff  in  the  warrant,  before  the  action  was  commenced, 
the  person  or  persons  who  gave  it,  or  the  survivors,  if  qne 
or  more  are  dead,  may  apply  to  the  court  for  an  order  to 
substitute  the  applicants,  as  defendants  in  the  action,  in 
place  of  the  officer,  or  of  the  person  so  acting  by  his  com- 
mand, or  in  his  aid." 

1  Code  Civ.  Pro.,  §§  1418,  1419,  1430;  see  Anthony  «.  Bartholow,  69  Mo.,. 
186;  Remdall  v.  Swackhamer,  8  Oreg.,  503;  Hayden  ».  Anderson,  57  Ga.,  378,. 
Storms  V.  Eaton,  5  Neb.,  453;  Whitney  ».  Moore,  77  Penn.  St.,  479;  Mardis  v. 
Johnson,  48  Tex.,  335.  As  to  morto  of  conducting  the  trial  of  the  claim,  see 
Code  Civ.  Pro.,  §§  108,  109;  ante,  p.  28. 

5  Code  Civ.  Pro.,  §  1431. 
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"Notice  of  the  application  must  be  given  to  tlie  attorney 
for  each  party  to  the  action.  If  the  defendant  has  not  ap- 
peared, notice  must  be  given  to  him  personally.  If  the 
pleadings  do  not  sufficiently  show  that  the  case  is  one  Where 
the  order  may  be  granted,  the  facts,  with  respect  thereto, 
must  be  shown  by  affidavit,  or  other  competent  proof.  The 
motion  papers  must  contain  a  written  consent,  to  be  made  a 
defendant  in  the  action,  executed  by  each  person  who  exe- 
cuted the  instrument  of  indemnity,  unless  proof,  by  affida- 
vit, is  furnished  that  those  who  do  not  consent  are  dead. 
Sach  consent  must  be  acknowledged  or  proved,  and  cer- 
tified, in  like  manner  as  a  deed  to  be  recorded  in  the 
county." ' 

"  Upon  granting  the  order,  the  court  may,  in  its  discre- 
tion, require  the  applicants  to  furnish  additional  security 
to  the  plaintiflF,  and  to  pay  the  reasonable  expenses  of  the 
defendant,  necessarily  incurred  before  the  order  is  granted  ; 
or  it  may  impose  such  other  terms,  for  the  security  of  either 
of  the  original  parties,  as  justice  requires."  ' 

"If  the  indemnity,  given  by  the  applicants,  related  to  a 
part  only  of  the  property,  the  court  may,  in  a  proper  case, 
direct  that  the  action  be  divided  into  two  actions  ;  that  the 
applicants  be  substituted  as  defendants  in  one  without 
affecting  the  other ;  and  that  the  controversy  in  each  action 
be  limited  to  that  part  of  the  property,  in  respect  to  which 
it  is  to  be  continued.  Where  such  an  order  is  made,  a  simi- 
lar application  may  be  subsequently  made,  in  the  action 
which  proceeds  against  the  original  defendant."  ° 

"If  the  officer,  or  person  acting  by  his  command,  or  in 
his  aid,  is  joined  as  a  defendant,  with  all  the  persons  enti- 
tled to  make  an  application,  they  may  apply  for  an  order 
to  strike  out  his  name,  as  a  defendant.  If  he  is  joined  as  a 
defendant,  with  one  or  more,  but  not  all  of  them,  those 
who  are  not  made  defendants,  may  apply  to  be  substituted 
as  defendants  in  his  place.  In  either  case,  the  application 
is  made  in  the  same  manner,  and  is  subject  to  the  same  pro- 
visions, as  if  it  was  made  as  prescribed  in  section  1421  of 
this  act."  * 

■  Code  Civ.  Pro.,  §  1433.  ^  Code  Civ.. Pro.,  §  1434. 

2  Code  Civ.  Pro.,  §  1423.  ••  Code  Civ.  Pro.,  §  1425. 
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"An  order,  made  as  prescribed  in  the  last  five  sections, 
does  not  affect  the  merits  of  the  cause  of  action,  or  of  the 
'defense,  except  so  far  as  it  limits  the  controversy  to  particu- 
lar property.  But  if  the  substituted  or  remaining  defend- 
ants recover  judgment,  they  are  entitled  to  single  costs  only. 
If  the  action  is  discontinued,  or  the  complaint  dismissed,  a 
new  action  may  be  brought,  as  if  the  former  action  had  not 
been  brought." ' 

"Where  an  action  is  brought,  in  a  case  vrhere  one  or 
more  persons  are  entitled  to  make  an  application,  for  an 
order  of  substitution,  as  prescribed  in  section  1421  of  this 
act,  the  officer,  to  vs^hom  the  instrument  of  indemnity  was 
given,  cannot  maintain  an  action  thereupon,  against  a  per- 
son entitled  to  make,  but  who  has  not  made,  such  an  appli- 
cation ;  unless  notice  of  the  commencement  of  the  action 
against  the  officer,  or  the  person  acting  by  his  command,  or 
in  his  aid,  is  given,  before  the  trial  thereof,  or  at  least  ten 
days  before  judgment  by  default  is  taken  therein,  either  to 
the  attorney  whose  name  is  subscribed  to  the  execution  or 
warrant  of  attachment,  or,  personally,  to  the  judgment 
creditor,  or  to  the  plaintiff  in  the  action  in  which  the  war- 
rant of  attachment  was  issued,  or  to  one  of  the  persons  who 
executed  the  instrument  of  indemnity."  " 

10.  Sale  of  Personal  Property. 

Personal  property  must  be  offered  for  sale,  in  such  lots 
and  parcels,  as  are  calculated  to  bring  the  highest  price. 
Except  where  the  officer  is  expressly  authorized  by  the 
Code,  to  sell  property  not  in  his  possession,  personal  prop- 
erty shall  not  be  offered  for  sale,  unless  it  is  present,  and 
within  the  view  of  those  attending  the  sale.' 

Notice. — At  least  six  days'  previous  notice  of  the  time 
and  place  of  a  sale  of  personal  property,  by  virtue  of  an 
execution,  must  be  given,  by  posting  conspicuously  written 
or  printed  notices  thereof,  in  at  least  three  public  places  of 
the  town  or  city  where  the  sale  is  made.*  The  notice  need 
not  describe  the  execution,  nor  give  the  name  of  the  judg- 

'  Code  Civ.  Pro.,  §  1436.  '  Code  Civ.  Pre,  §  1428. 

=  Code  Civ.  Pro.,  §  1427.  ■«  Code  Civ.  Pre,  §  1429. 
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ment  debtor.'  It  should  be  signed  by  the  sheriflE  or  by  the 
officer  holding  the  execution  in  the  name  of  the  sheriff,  and 
should  apprise  all  persons  of  what  kind  and  quantity  of 
property  was  to  be  sold.  In  computing  the  time,  the  day 
on  which  the  notice  is  posted  should  be  excluded,  and  if 
the  sixth  day  thereafter  is  Sunday,  or  a  public  holiday,  it 
should  also  be  excluded.' 

A  person  who,  before  the  time  fixed  for  the  sale,  willfully 
takes  down  or  defaces  the  notice,  forfeits  fifty  dollars  to  the 
judgment  creditor,  and  the  same  to  the  judgment  debtor, 
unless  the  person  seeking  to  enforce  the  forfeiture  consented 
to  the  act,  or  the  execution  was  previously  satisfied.'  The 
object  of  the  statute  is  to  prev'ent  any  interference  with  the 
paper  put  up  by  the  officer,  and  the  contents  thereof,  which 
will  defeat  its  purpose ;  that  is,  giving  notice  of  sale. 
Hence,  the  statute  will  be  violated,  if  one,  finding  a  notice 
accidentally  blown  down  after  the  officer  had  posted  it, 
carry  it  away  with  the  design  to  frustrate  the  officer's  pur- 
pose.^ But  an  omission  by  the  sheriff  to  post  the  notice,  or 
the  taking  down  or  defacing  it,  when  put  up,  does  not  affect 
the  validity  of  the  sale  to  a  purchaser,  in  good  faith,  with- 
out notice  of  the  fact. "  And  this  is  so,  though  the  judg- 
ment creditor  is  the  purchaser,  and  he  pays  no  money,  but 
the  amount  of  his  bid  is  credited  on  the  execution." 

J^Tne. — The  sale  must  be  had  between  the  hours  of  nine 
o'clock  in  the  morning  and  sunset.'  A  sale  made  before 
nine  a.  m.  or  after  sunset  is  absolutely  void. '  If  the  prop- 
erty cannot  all  be  sold  before  sunset,  it  should  be  postponed 
until  the  next  morning,  or  adjourned  to  some  future  day. 
An  announcement  at  the  close  of  the  day's  sale,  of  post- 
ponement until  the  next  morning  until  nine  A.  M.,  will  be 
sufficient.  If  an  adjournment  beyond  that  time  is  taken, 
notice  thereof  should  be  regularly  posted.    If  the  property 

"  Chapman  t.  Morrill,  19  Hun,  318;  Pollard  v.  King,  63  El.,  36. 

2  Code  Civ.  Pro.,  §  788. 

3  Code  Civ.  Pro.,  §  1385. 

"  Murphy  v.  Tripp,  44  Barb.,  189. 

»  Code  Civ.  Pro.,  §  1886. 

« "Wood  1).  Moorhouse,  45  N.  Y.,  368. 

'  Code  Civ.  Pro.,  §  1384. 

»  Wood  ®.  Moorhouse,  1  Lans.,  405,  413;  Camrick  v.  Myers,  14  Barb.,  9. 
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has  been  duly  levied  upon  before  the  return  day  of  the  exe- 
cution, it  may  be  sold  before  or  after  the  return  day,'  and 
even  after  the  expiration  of  the  sheriff's  term  of  office.' 
And  it  has  been  held  that  a  sale  was  valid,  though  the  officer- 
liaving  returned  the  execution  nulla  bona,  before  the  expi- 
ration of  the  sixty  days,  took  it  from  the  clerk's  files  with 
the  latter' s  consent,  erased  the  return,  made  a  levy  and  sold 
thereunder."  If  the  levy  were  had  and  the  advertisement 
commenced  in  the  life-time  of  the  judgment  debtor,  a  sale 
after  his  death  is  valid  and  effectual,  to  pass  his  right,  title 
and  interest  in  the  property  at  the  time  of  the  levy." 

Adjournment. — "It  is  the  duty  of  a  sheriff,  on  receipt  of 
an  execution  against  property,  to  levy  and  sell,  and  have 
the  money  in  court  by  the  return  day.  When  a  levy  is 
made,  the  officer  is  then  secure,  as  it  is  in  his  power  either 
to  take  the  property  levied  on  into  his  possession,  or  to  re- 
quire a  receiptor.  Although  his  precept  requires  him  to 
have  the  money  in  court  by  the  return  day,  yet  the  courts 
do  not  make  it  obligatory  upon  him  so  to  do.  He  must  levy 
before  the  return  day,  and  he  may  sell  afterwards;  Consis- 
tently with  the  duties  thus  imperatively  enjoined  on  the 
officer,  he  is  permitted,  nay  required,  to  extend  to  the  debtor 
such  lenity  as  he  may  without  injustice  to  the  creditor. 
While  he  has  the  power  to  levy  on  the  day  the  j/?.  fa.  is  de- 
livered to  him,  and  to  sell  at  the  expiration  of  six  days 
therefrom ;  yet  it  would  be  treated  as  an  exceedingly  harsh 
proceeding,  and  the  court  would  interpose  between  the 
•debtor  and  the  officer,  in  a  proper  case,  and  prevent  him 
from  oppressing  the  debtor.  It  is  the  right  of  the  officer  to 
postpone  a  sale  from  time  to  time,  and  for  such  a  length  of 
■time  as  he  may  deem  proper.  But  he  may  not,  for  his  own 
gain,  bind  himself  by  a  contract  not  to  sell  for  such  a  period 
of  time,  as  will  prevent  him  from  obeying  the  command  of 

'  Jackson,  ex  dem.  Cooper  v.  Browner,  7  Wend.,  388;  Adickes  «.  Lowry,  13 
S.  C,  97;  Johnson  v.  Bemis,  7  Neb.,  234;  Willoughby  v.  Dewey,  63  111.,  246; 
Wright  V.  Howell,  35  Iowa,  288;  Savings  Institution  v.  Chinn,  7  Bush  (Ky.), 
^39. 

'  Code  Civ.  Pro.,  §  184,  subd.  4,  §  186. 

3  James  «.  Gurley,  48  N.  T.,  163. 

*Holman  v.  Holman,  66  Barb..  215;  Wood  v.  Moorhouse,  1  Lans.,  405; 
Strange  v.  Graham,  56  Ala.,  614;  Aycock  v.  Harrison,  65  N.  C.  8;  Bigelow  v. 
Eenker,  35  Ohio  St.,  54i. 
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his  process.  He  is  bound,  without  compensation,  to  give 
every  indulgence  consistent  with  obedience  to  his  process  ; 
and  when  he  contracts  for  delay  beyond  what  is  consistent 
with  his  duty,  he  is  contracting  for  compensation  or  indem- 
nity for  breach  of  it ;  and  such  a  contract  is  unlawful  and 
void."  '  "A  postponement  to  be  regular  should  be  made  at 
the  time  and  place  of  sale.  The  object  to  be  attained  in  al- 
lowing the  postponement,  is  to  prevent  the  sacrifice  of  the 
property,  when  the  officer  ascertains  that  a  fair  price  cannot 
be  obtained,  by  reason  of  the  absence  of  bidders  or  other 
cause.  Ordinarily  this  can  only  be  ascertained  at  the  time 
and  place  of  sale." "  Notice  of  the  postponement  should  be 
given  in  manner  like  the  original  notices  of  sale  were  given. 
If  the  original  notices  are  still  up,  a  memorandum  of  the 
adjournment  could  be  fastened  to  the  bottom  of  them.  If 
a  postponement  is  made  before  the  day  of  sale,  a  sale  made 
upon  the  day  designated  in  the  original  notice  of  sale,  or  in 
any  prior  notice  of  postponement,  is  irregular  and  void ; 
and  the  notice  of  postponement  must  be  treated  as  a  new 
notice,  and  as  an  abandonment  of  the  prior  notices,  and 
must  of  course  be  for  six  days,  and  in  all  other  respects,  as 
if  it  were  an  original  notice.'  A  sale  commenced  may  be 
adjourned  to  a  different  place.* 

I'lace. — Except  where  the  officer  is  expressly  authorized, 
by  article  two,  title  two,  of  chapter  thirteen  of  the  Code  of 
Civil  Procedure  (section  1412,  regarding  the  sale  of  the 
debtor's  interest  in  pledged  property),  to  sell  property  not 
in  his  possession,  personal  property  shall  not  be  offered 
for  sale,  unless  it  is  present  and  within  the  view  of  those 
attending  the  sale. "    But  an  execution  sale  of  a  crop  of  corn,  ' 

"  Per  Mullen,  J.,  in  Perkins  v.  Proud,  63  Barb.,  430,  428;  as  to  adjournment, 
see,  also,  Tinkom  v.  Purdy,  5  Jolms.,  345;  McDonald  «.  Neilson,  3  Cow.,  139; 
Jackson  u.  Spink,  59  111.,  404;  Hall  v.  Ray,  40  Vt.,  576;  Russell  v.  Richards,  11 
Me.,  371. 

2  Per  Mullin,  J.,  in  Frederick  «.  Wheelock,  3  Supr.  Ct.  (T.  &  C),  310. 

'  Frederick  «.  Wheelock,  supra;  Jackson  v.  Clark,  7  Johns.,  317. 

*  Tinkom  r>.  Purdy,  5  Johns.,  345;  McDonald  v.  Neilson,  2  Cow.,  139;  but 
see  Evarts  v.  Burgess,  48  Vt.,  305;  Fairbanks  v.  Benjamin,  50  id.,  99. 

5  Code  Civ.  Pro.,  §  1438;  see  Kennedy  v.  Clayton,   39  Ark.,  270;  Eads  v, 
Stephens,  63  Mo.,  90;  Winfleld  d.  Adams,  34  Mich.,  437;  Gaskell  v.  Aldnch, 
41  Ind.,  338;  Grace  v.  Garnett,  38  Tex.,  156;  Tibbitts  v.  Jageman,  58  111.,  43  ; 
Kennedy  v.  Clayton,  29  Ark.,  370. 
23 
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three  miles  distant,  with,  the  assent  of  the  debtor  and  all 
his  creditors,  was  held  to  be  valid  ;  and  an  agreement  by  a 
junior  execution  creditor,  bidding  oflE  the  property  to  pay 
the  amount  of  the  claims  of  the  senior  creditors,  if  they 
would  wait  until  he  could  sell  the  com,  to  be  binding  on 
him.'  If  a  part  of  the  property  is  absent  from  the  place, 
the  sale  is  valid  as  to  the  property  present."  The  articles 
should  be  pointed  out  to  the  bidders,  and  sold  specifically. 
If  sold  without  any  particular  designation  at  the  time  of 
sale,  the  purchaser  acquires  no  property  in  them.'  Thus,  a 
sale  of  thirteen  sheep  of  a  flock,  without  designating  the 
particular  sheep,  is  void.*  But  where  the  property  was 
scattered  about  the  farm,  and  the  officer  had  pointed  out 
what  was  to  be  sold,  and  sold  it  specifically,  it  was  held 
valid.' 

Manner. — The  property  must  be  sold  at  public  auction,' 
and  in  such  lots  and  parcels  as  are  calculated  to  bring  the 
highest  price.'  But  a  stranger  has  no  right  to  object  that 
the  property  was  not  sold  in  parcels. '  The  sale  should  be 
conducted  by  the  officer  holding  the  execution.  If  he  em- 
ploy an  auctioneer,  it  is  at  his  own  expense,  and  the 
auctioneer  can  only  strike  off  the  property  to  a  bidder  with 
the  consent  and  approval  of  the  officer.  If  the  property 
be  subject  to  a  mortgage,  it  is  proper  to  sell  the  whole 
together,  so  that  the  purchaser  may  acquire  the  equity  of 
redemption."  A  sale  of  all  the  right,  title  and  interest  of 
the  debtor  in  property  mortgaged  to  defraud  creditors,  is  a 
sale  of  all  that  is  vendible  on  execution  against  him,  and 
gives  the  purchaser  aU  the  creditor' s  rights  as  against  the 
mortgagee."  There  can  be  no  valid  sale  of  the  property  on 
execution,  except  for  cash,  and  the  sale  is  not  complete 
until  the  payment  of  the  money  bid." 

1  Cook  w  Timmons,  67  111.,  203. 

'  Llnnendoll  v.  Doe,  14  Johns.,  222. 

^  Sheldon  v.  Soper,  14  Johns.,  352;  Cresson  v.  Stout,  17  Johns.,  116. 

*  Warring  v.  Loomis,  4  Barb  ,  484;  Mason  ».  White,  11  Barb.,  173. 

5  Tiflt  ®.  Barton,  4  Denio,  171;  Carpenter  ».  Sinamons,  28  How.  Pr.,  13. 

«  Code  Civ.  Pro  ,  §  1384. 

i  Code  Civ.  Pro.,  §  1428. 

8  Stephens  v.  Baird,  9  Cow.,  374. 

9  TifEt  1).  Barton,  4  Denio,  171;  Harvey  v.  McAdams,  33  Mich.,  473. 
i»  Porter  v.  Parmley,  52  N.  Y.,  185. 

"  Holmes  v.  Richmond,  19  Hun,  634. 
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The  sherifE  should  make  an  accurate  memoranda  of  the 
sale  of  each  article,  specifying  to  whom  sold,  and  the  price 
paid  for  it.  Thereby  he  is  enabled,  at  any  time,  to  render 
an  exact  account  of  the  goods  levied  upon ;  and  such  mem- 
oranda is  a  sufficient  writing  to  comply  with  the  statute  of 
frauds. 

Bids  and  Bidders. — Any  one  but  the  sheriff  and  his 
deputy,  making  the  sale,  may  bid  upon  property  offered 
for  sale  upon  an  execution.'  If  the  plaintiff  become  the 
purchaser,  and  there  is  no  controversy  as  to  whom  is  entitled 
to  the  proceeds,  the  amount  of  his  bid,  to  the  extent  of  the 
execution  debt,  may  be  applied  upon  the  execution,  and 
the  surplus  only  is  required  to  be  paid  in  money.  °  In  case 
of  a  dispute  as  to  whom  the  proceeds  should  go,  the  sheriff 
should  refuse  to  deliver  the  property  to  the  plaintiff  until 
he  pays  the  money ;  and,  if  he  refuses  to  pay,  the  sheriff 
should  proceed  to  seU  again."  He  may  refuse  the  bid  of  an 
irresponsible  party,  as  an  infant.*  If  the  purchaser,  who- 
ever he  be,  refuse  to  take  the  property,  and  pay  the  bid, 
when  the  sale  is  complete,  the  officer  may  recover  the 
amount  of  the  bid  in  an  action  against  the  bidder,  or  he 
may  re-sell  the  property  at  once  and  recover  the  difference, 
if  any,  between  the  bid  and  the  second  sale.'  If  the  officer 
elect  to  re-sell,  he  should  do  so  at  once,  before  the  bidders 
have  departed.'  The  plaintiff  in  the  execution,  if  he  be  a 
bidder,  cannot  be  permitted  to  withdraw  his  bid  without 
the  consent  of  the  debtor.' 

Purchased  s  Bights  and  Title. — ^A  sale  of  personal  prop- 
erty, under  execution,  passes  only  the  right,  title  and  inter- 
est of  the  judgment  debtor  in  the  property  at  the  time  the 
execution  was  placed  in  the  hands  of  the  sheriff  for  collec- 
tion.    Against  bona  fide  purchasers  or  incumbrancers  it 

'  Code  Civ.  Pro.,  §  1387;  Jackson  ex  dem.  ,Scofleld  v.  Collins,  3  Cow.,  89; 
Jackson  ex  dem.  Anderson  ii.  Anderson,  4  Wend.,  474;  Mickles  v.  The  Roclies- 
ter  City  Bank,  11  Paige,  118. 

^  NicoUs  V.  Ketchum,  19  Johns.,  84. 

8  Russell  V.  Gibbs,  5  Cow.,  390;  Isler  v.  Colgrove,  75  N.  C,  834. 

<  Kinney  v.  Showdy,  1  Hill,  544. . 

'  Humphrey  t).  McGill,  54  Ga.,  649 ;  Williams  v.  Millington,  1  H.  Black,  81 ; 
Armstrong  v.  Vrooman   11  Minn.,  330;  Hand  v.  Grant,  5  L.  &  M.  (Miss.),  508. 

«  Jones  V.  Null,  9  Neb.,  354 

'  Downard  v.  Crenshaw,  49  Iowa,  296. 
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can  convey  the  debtor's  right,  title  and  interest  only  from 
the  time  of  actual  levy.'    It  matters  not  that  the  sheriff 
assumes  to  sell  the  goods  absolutely.     The  manner  of  the 
sale  cannot  affect  the  rights  of  third  parties.     So,  where 
goods,  when  execution  issues,  are  duly  mortgaged,  all  that 
can  be  sold  under  it  are  the  debtor's  right  of  possession  for 
a  definite  period,  and  his  equity  of  redemption."    If  the 
debtor  lias  no  interest  in  the  property  sold,  none  passes  by 
the  sale  to  the  purchaser.  °    So,  when  goods  were  bought 
by  the  judgment  debtor  fraudulently,  and  subjected  to  sale 
under  execution  against  him,  no  title  can  pass  by  the  sale 
to  any  one,  except  a  bona  fide  purchaser ;  an  execution 
creditor  cannot  become  such  bona  fide  purchaser.''    There 
is  no  implied  warranty  of  title  by  the  sheriff,  on  a  sale  of 
property,  under  execution.     If  he  sells,  in  good  faith,  with- 
out reason  to  doubt  the  title,  he  is  not  responsible  to  the 
purchaser  for  any  defect  therein. '    The  purchaser  acquires 
aU  the  right  and  interest  of  the  debtor  in  the  property  sold, 
and  he  has  a  reasonable  time,  after  the  sale,  within  which 
to  remove  them.     If  the  property  sold  is  growing  crops,  he 
has  the  right  to  harvest  the  crops,  whether  the  lands  upon 
which  they  grow  are  the  debtor's  or  only  leased  by  him." 
But  where  goods  are  capable  of  immediate  complete  de- 
livery, and,  after  sale,  they  are  left  in  the  debtor' s  posses- 
sion, a  presumption  of  fraud  arises,  and  if  his  good  faith  is 
questioned,  the  purchaser  must  prove  it.'    But  wherever 
the  proceedings,  in  invitum,  of  the  officer  on  a  legal  process, 
in  substantial  compliance  with  the  law,  unaided  by  any  con- 
sent of  the  judgment  debtor,  by  their  legal  force,  operate 
to  transfer  the  title  of  the  property  to  the  purchaser,  the 
sale,  though  somewhat  informal  and  defective,  is  a  good 
sheriff's  sale,  and  will  protect  the  property  to  the  purchaser 

'  Snedeker  v-  Snedeker,  18  Hun,  355. 

'  Hull  V.  Carnley,  11  N.  Y.,  501;  Bank  of  Lansingburgh  v.  Crary,  1  Barb., 
542;  and  see  Van  Antwerp  v.  Newman,  3  Cow.,  543;  Fiero  v.  Betts,  2  Barb., 
633;  Hicks  t).  Skinner,  71  N.  C,  539. 

3  CatMn  V.  Jackson  ex  dem  Gratz,  8  Johns.,  520;  Hoyt  v.  Van  Alstyne,  15 
Barb.,  568;  Oiambers  v.  Lewis,  16  Abb.  Pr.,  433;  S.  C,  28  N.  Y.,  454. 

1  Devoe  -a.  Brandt,  53  N.  Y.,  462. 

"  Harrison  v.  Shanks,  13  Bush  (Ky.),  620. 

6  Fuller  V.  Allen,  16  How.  Pr.,  247. 

'  Hasten  v.  Webb,  19  Hun,  172. 
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without  a  change  of  possession.'  A  reversal  of  the  judg- 
ment, or  a  setting  of  it  aside,  will  not  affect  the  title  of  a 
bona  fide  purchaser  to  goods  sold  under  it.' 

Paid  Judgments. — When  a  judgment  is  satisfied  there  is 
no  longer  power  to  sell  upon  execution  issued  to  collect  it. 
Hence,  if  the  sheriflE  is  duly  notified  of  the  settlement  and 
discharge  of  the  judgment,  he  cannot  sell  for  the  purpose 
of  collecting  his  fees.'  And  if  the  execution  debtor,  even 
at  the  time  of  sale,  offer  or  tender  the  amount"  of  the  exe- 
cution and  all  ordinary  fees  thereon,  the  sheriff  cannot  go 
on  with  the  sale,  except  at  his  peril.'  After  such  tender, 
the  execution  creditor  cannot  safely  permit  the  sheriff  to 
proceed  with  the  sale,  else  he,  too,  will  be  liable  as  for  a 
conversion  of  the  property."  After  tender  of  the  amount 
of  execution  and  fees,  and  refusal,  a  sale  to  one,  with  notice, 
may  be  set  aside." 

11.  Sale  of  Real  Property. 

No  Levy  Necessary. — When  the  judgment  is  a  lien  upon 
the  land,  it  is  not  necessary  that  the  sheriff  should  make 
any  formal  levy  or  seizure  before  proceeding  to  advertise 
and  sell.  It  would  be  an  idle  ceremony  for  him  to  go  to 
the  land,  or  to  make  any  inventory  of  it,  or  do  any  other 
act  of  the  like  nature.  The  judgment  binds  the  land  which 
is  already  in  the  custody  of  the  law  before  the  execution 
issues.  The  execution  comes  as  a  power,  to  enable  the 
creditor  to  reap  the  fruits  of  the  seizure  already  made.' 

Lien  of  the  Judgment  upon  Real  Estate. — A  judgment 
required  to  be  docketed  as  prescribed  by  the  Code  of  Civil 
Procedure,  neither  affects  real  property  or  chattels  real,  nor 
is  entitled  to  a  preference  untU  the  judgment  roll  is  filed 
and  the  judgment  docketed.' 

'  Fitzpatrick  v.  Peabody,  51  Vt.,  195;  and  see  Woodworth  v.  Woodworth,  31 
Barb.,  343. 

5  Code  Civ.  Pro.,  §§  1333,  1393,  445. 

'Jackson  v.  Caldwell,  1  Cow.,  633;  "Wood  v.  Colvin,  3  Hill,  566;  Craft «. 
Merrill,  14  N.  Y.,  456;  StilweU  v.  Carpenter,  59  id.,  414;  French  v.  Edwards, 
5  Sawyer  C.  C,  966. 

"  TifiEany  v.  St.  John,  5  Lans.,  153;  Morse  v.  Gibbons,  48  Cal.,  377. 

»  Tiffany  v.  St.  John,  5  Lans.,  153. 

'  Mason  v.  Sudam,  3  Johns.  Ch.,  172. 

'  Wood  V.  Colvin,  5  Hill,  338,  330;  Fitch  v.  Tyler,  34  Me.,  463;  see,  too,  Sul- 
lenger  u.'Buck,  33  Kan.,  28,  Van  Gelder  v.  Van  Gelder,  26  Hun,  856. 

«  Code  Civ.  Pro.,  §  1350. 
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Except  as  otherwise  specially  prescribed  by  law,  a  judg- 
ment, hereafter  rendered,  which  is  docketed  in  a  county 
clerk' s  office,  as  prescribed  in  article  three,  chapter  eleven 
of  the  Code  of  Civil  Procedure,  binds,  and  is  a  charge 
upon,  for  ten  years  after  filing  the  judgment-roll,  and  no 
longer,  the  real  property  and  chatties  real,  in  that  county, 
which  the  judgment  debtor  has,  at  the  time  of  so  docketing 
it,  or  which  he  acquires  at  any  time  afterwards,  and  within 
the  ten  years.' 

When  ten  years  after  filing  the  judgment-roll  have  ex- 
pired, real  property  or  a  chattel  real,  which  the  judgment 
debtor,  or  real  property  which  a  person,  deriving  his  right 
or  title  thereto,  as  the  heir  or  devisee  of  the  judgment 
debtor,  then  has,  in  any  county,  may  be  levied  upon,  by 
virtue  of  an  execution  against  property,  issued  to  the  sheriff 
of  that  county,  upon  a  judgment  hereafter  rendered,  by 
filing,  with  the  clerk  of  that  county,  a  notice,  subscribed  by 
the  sheriff,  describing  the  judgment,  the  execution,  and  the 
property  levied  upon ;  and,  if  the  interest  levied  upon  is 
that  of  an  heir  or  devisee,'  specifying  that  fact,  and  the 
name  of  the  heir  or  devisee.  The  notice  must  be  recorded 
and  indexed  by  the  clerk,  as  a  notice  of  the  pendency  of  an 
action.  For  that  purpose,  the  judgment  debtor,  or  his  heir 
or  devisee,  named  in  the  notice,  is  regarded  as  a  party  to  an 
action.  The  judgment  binds,  and  becomes  a  charge  upon, 
the  right  and  title  thus  levied  upon,  of  the  judgment  debtor, 
or  of  his  heir  or  devisee,  as  the  case  may  be,  only  from  the 
time  of  recording  and  indexing  the  notice,  and  until  the 
execution  is  set  aside,  or  returned.'' 

The  interest  of  a  person,  holding  a  'contract  for  the  pur- 
chase of  real  property,  is  not  bound  by  the  docketing  of  a 
judgment ;  and  cannot  be  levied  upon  or  sold,  by  virtue  of 
an  execution,  issued  upon  a  judgment.  ° 

Where  real  property  is  sold  and  conveyed,  and,  at  the 
same  time,  a  mortgage  thereupon  is  given  by  the  purchaser, 
to  secure  the  payment  of  the  whole  or  a  part  of  the  pur- 
chase-money, the  lien  of  the  mortgage,  upon  that  real  pro- 

1  Code  Civ.  Pro.,  §  1251. 

2  Code  Civ.  Pre,  §  1352. 

3  Code  Civ.  Pro.,  §  1253;  3  R.  S.  (7tli  ed.),  2201,  §  4. 
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perty,  is  superior  to  the  lien  of  a  previous  judgment  against 
the  purchaser.' 

"The  time,  during  which  a  Judgment  creditor  is  stayed, 
by  an  injunction  or  other  order,  or  by  the  operation  of  an 
appeal,  or  by  express  provision  of  law,  from  enforcing  a 
judgment,  is  not  a  part  of  the  ten  years,  to  which  the  lien 
of  a  judgment  is  limited  by  this  article.  But  this  section 
does  not  extend  the  time  of  the  lien,  as  against  a  purchaser, 
creditor,  or  mortgagee  in  good  faith."  ' 

Where  an  appeal  from  a  judgment  has  been  perfected, 
and  an  undertaking  has  been  given,  sufficient  to  entitle  the 
appellant  to  a  stay  of  the  execution  of  the  judgment,  with- 
out an  order  for  that  purpose,  the  court,  in  which  the 
judgment  was  recovered,  may,  in  its  discretion  and  upon 
such  terms  as  justice  requires,  make  an  order,  upon  notice 
to  the  attorney  for  the  respondent,  and  to  the  sureties  in 
the  undertaking,  exempting  from  the  lien  of  the  judg- 
ment, as  against  judgment  creditors,  and  purchasers  and 
mortgagees  in  good  faith,  the  real  property  or  chattels  real, 
upon  which  the  judgment  is  a  lien,  or  a  portion  thereof, 
specifically  described  in  the  order.  If  all  the  property, 
subject  to  the  lien,  is  so  exempted,  the  order  must  direct 
the  clerk,  in  whose  office  the  judgment-roll  is  filed,  to  make 
an  entry,  on  the  docket  of  the  judgment,  in  each  place 
where  4t  appears  in  the  docket-book,  substantially  as  fol- 
lows :  "Lien  suspended  upon  appeal.  See  order  entered ;" 
adding  the  proper  date.  If  a  portion  only  is  exempted, 
the  order  must  direct  the  clerk  to  make,  in  like  manner,  an 
entry,  substantially  as  follows :  "Lien  partially  suspended 
upon  appeal.  See  order  entered ;"  adding  the  proper  date. 
The  clerk  must,  when  he  files  the  motion  papers,  and  enters 
the  order,  make  the  entry  or  entries  in  the  docket-book,  as 
required  by  the  order." 

"  Where  an  order  is  made,  as  prescribed  in  the  last  sec- 
tion, by  the  Supreme  Court  or  by  a  county  court,  it  operates 
as  a  suspension  of  the  lien  upon  property  situated  in  the 
county,  where  the  judgment-roll  is  filed,  from  the  time 
when  the  order  is  entered,  and  the  proper  entry  made  in 

'  Code  Civ.  Pro.,  §  1254.  ^  Code  Civ.  Pro.,  §  1256. 

2  Code  Civ.  Pro.,  §  1255. 
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the  docket-book. "  If  the  property  exempted  is  situated  in 
another  county,  or  if  the  order  was  make  by  a  court,  other 
than  the  Supreme  Court  or  a  county  court,  the  order  operates 
as  the  suspension,  from  the  time,  when  the  proper  entry  is 
made  in  the  docket-book,  kept  by  the  clerk  of  that  county, 
as  prescribed  in  the  next  section."  ' 

The  clerk  with  whom  the  order  is  entered,  must,  upon 
payment  of  his  fees  therefor,  furnish  to  the  party  who 
obtained  the  order,  one  or  more  transcripts,  attested  by  his 
signature,  of  the  docket  of  the  Judgment,  including  the 
entry  made  upon  the  docket.  A  county  clerk,  in  whose 
office  the  judgment  is  docketed,  must,  upon  payment  of  his 
fees  therefor,  immediately  file  such  a  transcript ;  and  make 
an  entry  upon  the  docket  of  the  judgment,  in  each  place 
where  it  appears  in  his  docket-book,  substantially  as  fol' 
lows:  "Lien  suspended,"  or,  "Lien  partially  suspended," 
according  to  the  entry  upon  the  original  docket,  and  also, 
"  See  transcript  filed  ;"  adding  the  proper  date.' 

"At  any  time  after  a  judgment,  which  has  ceased  to  be  a 
lien,  as  prescribed  in  the  last  three  sections,  is  affirmed,  or 
the  appeal  therefrom  is  dismissed,  the  lien  thereof  may  be 
restored,  as  follows : 

1.  The  clerk,  in  whose  office  the  judgment  of  affirmance, 
or  the  order  dismissing  the  appeal,  is  entered,  must,  upon 
the  request  of  the  judgment  creditor,  docket  the  judgment 
anew,  as  it  was  originally  docketed,  but  in  the  order  of 
priority  of  the  new  docket ;  and  he  must  write,  upon  the 
new  docket,  the  words,  ' '  Lien  restored  by  redocket ;' '  add 
ing  the  date  of  redocketing. 

2.  A  transcript  of  the  new  docket  must  be  furnished  to  a 
county  clerk,  in  whose  office  an  entry  of  the  suspension  of 
the  lien  has  been  made,  as  prescribed  in  the  last  two  sec- 
tions ;  and  thereupon  the  judgment  must  be  docketed  by  him 
anew,  in  the  order  of  the  priority  of  the  new  docket.  The 
clerk  who  so  redockets  the  judgment,  must  make  an  entry 
upon  the  new  docket,  substantially  as  follows:  "Lien 
restored  by  redocket.  See  transcript  filed;"  adding  the 
date  of  redocketing  in  his  county. 

The  lien  of  the  judgment  is  thereupon  restored,  for  the 

>  Code  Civ.  Pro.,  §  1257.  ■'  Code  Civ.  Pro.,  §  1358. 
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unexpired  period  thereof,  as  if  the  order  had  not  been 
made ;  but  with  like  effect  only,  as  against  judgment 
creditors,  purchasers,  and  mortgagees  in  good  faith,  as  if 
the  judgment  had  then  been  first  docketed."  ' 

The  provisions  of  article  three  of  title  one  of  chapter 
eleven  of  the  Code  of  Civil  Procedure,  relative  to  the  lien 
of  judginent,  apply  only  to  a  judgment  wholly  or  partly  for 
a  sum  of  money,  or  directing  the  payment  of  a  sum  of 
money,  and  to  an  execution  issued  upon  such  a  judgment/ 

Real  property,  which  belonged  to  a  decedent,  is  not 
bound,  or  in  any  way  affected,  by  a  judgment  against  his 
executor  or  administrator,  and  is  not  liable  to  be  sold  by 
virtue  of  an  execution  issued  upon  such  a  judgment,  unless 
the  judgment  is  expressly  made,  by  its  terms,  a  lien  upon 
specific  real  property  therein  described,  or  expressly  directs 
the  sale  thereof." 

A  judgment  rendered  in  a  creditor's  action  against  an 
heir  of  the  debtor,  does  not  bind,  and  the  execution  there- 
upon cannot,  in  any  way,  effect  the  title  of  a  purchaser  in 
^ood  faith  and  for  value,  acquired  before  a  notice  of  the 
pendency  of  the  action  is  filed,  or  final  judgment  is  entered, 
and  the  judgment  roll  filed." 

A  judgment  in  an  action  against  joint  debtors,  cannot,  by 
virtue  of  its  beiag  docketed,  bind  any  real  property,  or  chat- 
tel real,  owned  individually  by  a  defendant  not  summoned 
in  the  action." 

The  expression  "real  property,"  as  used  in  the  provisions 
of  the  Code,  regulating  the  sale  and  redemption  of  real  es- 
tate on  execution,  includes  leasehold  property  where  the 
lessee  or  his  assignee  is  possessed,  at  the  time  of  the  sale, 
of  at  least  five  years  unexpired  term  of  the  lease,  and  also 
of  the  building  or  buildings,  if  any,  erected  thereupon.' 

Real  property,  held  by  one  person,  in  trust  or  for  the  use 
of  another,  is  liable  to  levy  and  sale  by  virtue  of  an  execu- 
tion, issued  upon  a  judgment  recovered  against  the  person, 
to  whose  use  it  is  so  held,  in  a  case  where  it  is  prescribed 
by  law,  that,  by  reason  of  the  invalidity  of  the  trust,  an 

>  Code  Civ.  Pro.,  §  1259.  *  Code  Civ.  Pro.,  §  1853. 

»  Code  Civ.  Pro.,  §  1272.  =  Code  Civ.  Pro.,  §  1936. 

^  Code  Civ.  Pro.,  §  1833,  '  Code  Civ.  Pro.,  §  1430. 
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estate  vests  in  the  beneficiary  ;  but  special  provision  is  not 
otherwise  made  by  law,  for  the  mode  of  Subjecting  it  to  his 
debts.' 

The  judgment  debtor's  equity  of  redemption,  in  real  prop- 
erty mortgaged,  shall  not  be  sold  by  virtue  of  an  execution, 
issued  upon  a  judgment  recovered  for  the  mortgage  debt,  or 
any  part  thereof.' 

Where  an  execution  against  property  is  issued  upon  a 
judgment,  specified  in  section  1432  of  the  Code,  to  the 
county  where  the  mortgaged  property  is  situated,  the  attor- 
ney, or  other  person  who  subscribes  it,  must  indorse  there- 
upon a  direction  to  the  sheriff,  not  to  levy  it  upon  the  mort- 
gaged property,  or  any  part  thereof.  The  direction  must 
briefly  describe  the  mortgaged  property,  and  refer  to  the 
book  and  page,  where  the  mortgage  is  recorded.  If  the 
execution  is  not  collected  out  of  the  other  property  of 
the  judgment  debtor,  the  sheriff  must  return  it  wholly  or 
partly  unsatisfied,  as  the  case  requires.' 

Estates  at  will,  or  by  sufferance,  are  chattel  interests,  but 
are  not  liable  as  such  to  sale  on  executions."  Estates  for 
lifiB,'  as  tenancy  by  the  curtesy,  are  estates  of  freehold  to 
which  the  lien  of  a  judgment  attaches. '  An  estate,  during 
the  life  of  a  third  person,  whether  limited  to  heirs  or  other- 
wise, is  deemed  a  freehold  only  during  the  life  of  the 
grantee  or  devisee,  but  after  his  death  it  shall  be  deemed  a 
chattel  real." 

Notice  of  Sale. — The  sheriff  who  sells  real  property,  by 
virtue  of  an  execution,  must  previously  give  public  notice 
of  the  time  and  place  of  the  sale,  as  follows : 

1.  A  written  or  printed  notice  thereof  must  be  conspicu- 
ously fastened  up,  at  least  forty-two  days  before  the  sale, 
in  three  public  places  in  the  town  or  city  where  the  sale  is 
to  take  place,  and  also  in  three  public  places  in  the  town  or 
city  where  the  property  is  situated,  if  the  sale  is  to  take 
place  in  another  town  or  city. 

^  '  Code  Civ.  Pro.,  §  1431. 

2  Code  Civ.  Pro.,  §  1432. 

3  Code  Civ.  Pro..  §  1433.  v 

*  3  R.  8.  (5th  ed.),  10,  §  5;  3  id.  (6th  ed.),  1101,  §  5;  3  id.  (7th  ed.),  2175,  §5. 

"  Id. ;  Schennerhorn  v.  Miller,  2  Cow.,  439. 

«  3  E.  S.  (5th  ed.),  10,  §  6;  2  id.  (6th  ed.),  1101,  §  6;  3  id.  (7th  ed.)',  3175,  §  6. 
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2.  A  copy  of  the  notice  must  be-  published,  at  least  once 
in  eacb  of  the  six  weeks,  immediately  preceding  the  sale,  in 
a  newspaper  published  in  the  county,  if  there  is  one  ;  or,  if 
there  is  none,  in  the  newspaper  printed  at  Albany,  in  which 
legal  notices  are  required  to  be  published.' 

Where,  after  his  term  of  office  had  expired,  a  sheriff  pro- 
ceeds to  sell  lands  upon  execution,  the  fact  that  some  of  the 
notices  of  sale  were  signed  by  the  title  of  "  sheriff"  instead 
of  "late  sheriff,"  is  a  mere  irregularity,  and  does  not  affect 
the  validity  of  the  sale.' 

In  each  notice,  the  real  property  to  be  sold  must  be  de- 
scribed with  common  certainty,  by  setting  forth  the  name 
of  the  township  or  tract,  and  the  number  of  the  lot,  if  there 
is  any,  or  by  some  other  appropriate  description.  The 
validity  of  a  sale  is  not  affected  by  the  fact  that  the  prop- 
erty sold  is  part  only  of  the  property  advertised  to  be  sold.' 

Penalty  for  Omitting  Notice. — A  sheriff  who  sells  real 
property,  by  virtue  of  an  execution,  without  having  given 
such  notice  thereof,  or  otherwise  than  as  prescipibed  in  this 
chapter,  forfeits  $1,000  to  the  party  injured,  in  addition  to 
the  damages  which  the  latter  sustains  thereby.'  The  valid- 
ity of  the  sale  will  not  be  affected  by  the  omission  to  give 
notice.  ° 

Where  real  property,  offered  for  sale  by  virtue  of  an  exe- 
cution, consists  of  two  or  more  known  lots,  tracts,  or  par- 
cels, each  lot,  tract,  or  parcel  must  be  separately  exposed 
for  sale.  If  a  person  who  is  the  owner  of,  or  is  entitled  by 
law  to  redeem,  a  distinct  parcel  of  the  property,  of  any 
other  description,  requires  that  parcel  to  be  exposed  for 
sale  separately,  the  sheriff  must  expose  it  accordingly. 
No  more  real  property  shall  be  exposed  for  sale,  than  it 
appears  to  be  necessary  to  sell,  in  order  to  satisfy  the  exe- 
cution.'   Should  the  sheriff  sell  more  than  what,  in  the  ex- 

'  Code  Civ.  Pro.,  §  1434;  See  Boyd  v.  McFarlin,  58  Ga.,  208;  Jouet  -«.  Mor- 
timer, 39  La.  Ann.,  206;  Wilson  v.  Scott,  29  Ohio  St.,  636;  Hagermman  «. 
Ohio,  etc.,  Assoc,  25  id.,  186;  McCurdy  v.  Baker,  1  Kan.,  111. 

« "Van  Gelder  v.  Van  Gelder,  26  Hun,  356. 

^  Code  Civ.  Pro.,  §  1435;  see  Steward  v.  Pettigrew,  38  Ark.,  372;  Sawyer  v. 
Wilson,  61  Me.,  529. 

^  Code  Civ.  Pro.,  §  1436. 

5  Code  Civ.  Pro.,  §  1386. 

6  Code  Civ.  Pro.,  §  1437;  See  Wellshear  t.  Kelly,  69  Mo.,  343;  Ridenour  v. 


364  Of  Sheriffs. 

ercise  ol  sound  discretion,  appears  to  be  sufficient  to  satisfy 
tKe  execution,  unless  there  can  be  no  separation  into  par- 
cels, tlie  sale  will  be  set  aside  ;  if  the  sale  appears  to  have 
been  willfully  made,  the  officer  will  be  compelled  to  pay 
costs.'  But  an  execution  debtor  cannot,  at  the  time  of  sale, 
arbitrarily  g^eparate  into  distinct  lots  that  land  which  had 
always  been  used  and  described  as  one  parcel,  and  demand 
that  the  sheriff  sell  the  lots  separately.'  Where  the  sheriff 
sells  a  parcel  of  land  in  which  the  execution  debtors  are 
tenants  in  common,  he  should  sell  separately  the  interest  of 
each,  if  required  so  to  do  by  the  owner  of  such  interest,  or 
by  a  party  entitled  to  redeem.  If  not  expressly  required 
so  to  do,  the  sheriff  may  sell,  at  once,  the  interest  of  all  the 
debtors."  It  is  the  sheriff's  duty,  in  regard  to  selling  in  par- 
cels, to  learn  the  situation  of  the  property  before  he  sells, 
and  to  sell  in  obedience, to  the  direction  of  the  statutes.* 
The  title  papers  of  the  debtor  may  determine  the  fact, 
whether  the  realty  should  be  treated  as  one,  or  .as  several 
lots."  The  mode  of  occupancy  may  determine  it.'  Differ- 
ent lots  should  be  sold  separately,  although  covered  by  a 
common  incumbrance.' 

"  The  sole  purpose  of  an  execution  is  to  enforce  judgment 
for  just  what  is  due,  and  no  more.  An  execution  and  the 
sheriff  are  instrumentalities  provided  by  law,  by  which  a 
judgment  creditor  enforces  his  judgment;  and  the  sheriff 
can  give  no  better  title  or  greater  right  by  a  sale  on  an 
execution  than  the  judgment  creditor  could  give,  if  he  were 
allowed  to  seize  property  and  sell  by  virtue  of  his  judgment 
without  an  execution.  If  the  judgment  is  void,  or  has  been 
paid,  the  purchaser  takes  nothing.  The  rule  of  caveat 
emptor  applies  to  every  purchaser  at  a  sheriff's  sale,  of 

Shideler,  5  111.  App  ,  180;  Eggers  v.  Redwood,  50  Iowa,  289;  Mays  v.  Wherry, 
68  Tenn.,  133;  Browne  v.  Ferrea,  51  Cal.,  553;  Eaton  v.  Ryan,  5  Neb.,  47>; 
Bell  V.  Taylor,  14  Kan.,  377. 

1  Tieman  v.  Wilson,  6  Johns.  Ch.,  411;  Cooke  v.  Walters,  2  Lea  (Tenn.),  116. 

2  Van  Gelder  v.  Van  Gelder,  26  Hun,  356. 

3  Neilson  v.  Neilson,  5  Barb.,  565;  Martin  v.  Hargardine,  46  111.,  833;  White 
1).  Watts,  18  Iowa,  74;  Tyler  v.  WUkinson,  37  Ind.,  450. 

*  O'Donnell  v.  Lindsay,  39  N.  Y.  Supr.  Ct.,  533. 

*  Ament  v.  Brennan,  1  Tenn.  Ch.,  431. 
"  Wood^  V.  Monell,  1  Johns.  Ch.,  503. 

'  Baker  v.  Chester  Gas  Co.,  73  Penn.  St.,  116. 
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either  real  or  personal  property,  by  virtue  of  an  execution. 
He  buys  at  Ms  peril,  and  if  by  any  valid  agreement  the 
judgment  has  lost  its  apparent  position  as  a  lien  upon  real 
estate,  his  lien  under  his  purchase  is  just  that  which  the 
judgment  creditor  had.  It  is  true  that  these  purchasers  at 
sheriff's  sales  may  sometimes  be  misled,  but  the  courts  have 
ample  povrer,  usually,  in  such  cases,  to  relieve  them."  ' 

Certificates  of  Sale. — The  sheriff,  vrho  sells  real  property, 
by  virtue  of  an  execution,  must  make*  out,  subscribe,  and 
acknovs^ledge,  before  an  officer  authorized  to  take  the  ac- 
knovrledgment  of  a  deed,  duplicate  certificates  of  the  sale, 
containing : 

1.  The  name  of  each  purchaser,  and  the  time  vs^hen  the 
sale  was  made. 

2.  A  particular  description  of  the  property  sold. 

3.  The  price  bid  for  each  distinct  parcel  separately  sold. 

4.  The  whole  consideration  money  paid." 

A  sale  of  lands  on  execution  is  within  the  statute  of 
frauds ;  and  if  no  certificate  or  deed  is  given  to  the  pur- 
chaser, and  no  memorandum  of  the  sale  is  made  by  the 
auctioneer  on  striking  off  the  property,  the  sale  cannot  be 
enforced,  even  though  the  purchase  money  is  paid,  and  the 
sheriff  makes  a  due  return  of  the  sale.'  A  memorandum, 
made  at  the  time  of  the  sale,  in  a  private  sale  book  kept  by 
the  sheriff,  and  opposite  a  printed  notice  of  the  sale  pasted 
therein,  stating  the  name  of  the  purchaser,  and  the  amount 
for  which  the  land  sold,  but  which  is  not  signed  by  the 
sheriff  or  his  deputy,  is  not  a  sufiioient  memorandum  to 
satisfy  the  statute." 

Filing  and  -Delivering  Certificates. — The  sheriff  must, 
within  ten  days  after  the  sale,  file  one  of  the  duplicate  cer- 
tificates, in  the  office  of  the  clerk  of  the  county,  and  deliver 
another  to  the  purchaser.  If  there  are  two  or  more  pur- 
chasers, a  certificate  must  be  delivered  to  each.  The  clerk 
must  immediately  record  the  certificate  in  a  book,  kept  by 

'  Per  Earl,  J.,  in  Frost  v.  YoBkers  Savings  Bank,  70  N.  Y.,  553,  560;  and 
see  Treplow  v.  Buse,  10  Kan.,  170;  Morgiin  v.  Bouse,  53  Mo.,  319;  Ball  v. 
Pratt,  36  Barb.,  403. 

2  Code  Civ.  Pro.,  §  1438. 

'  Gossard  v.  Ferguson,  54  Ind.,  519. 

*  Ruckle  V.  Barbour,  48  Ind.,  274. 
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him  for  that  purpose,  and  must  index  the  record,  to  the 
name  of  the  judgment  debtor.  His  fees  for  so  doing  must 
be  paid  by  the  sheriff,  as  part  of  the  expenses  of  the  sale.' 

The  Code  provision  is  directory  merely ;  the  filing  of  the 
certificate  is  not  a  condition  precedent  to  the  giving  of  the 
deed  and  passing  the  title  ;  the  sheriff' s  omission  to  file  it 
will  not  prejudice  the  purchaser." 

Proceeds  and  Surplus. — Though  the  sheriff  sell»under  a 
particular  execution?,  he  may,  at  any  time  before  the  return 
of  the  process,  apply  the  proceeds  upon  another  execution, 
which  he,  subsequent  to  the  sale,  discovers  to  be  prior  to 
that  under  which  the  sale  was  made. '  Where  a  Judgment, 
recovered  by  default  against  several  defendants  as  partners, 
is  opened  by  one  only,  and  is  set  aside,  and  the  complaint 
dismissed  as  to  him,  money  collected  under  an  execution 
issued  on  such  judgment,  by  sale  of  partnership  property, 
should  not  be  paid  to  the  plaintiff  in  such  action,  and  a  sub- 
sequent attaching  creditor  of  the  partnership  is  entitled  to 
receive  it."  While  surplus  moneys  remain  in  the  sherifl's 
hands,  they  are  subject  to  control  of  the  court,  and  a  junior 
judgment  creditor  may  have  an  order  for  their  payment  on 
his  execution." 

When  Debtor's  Title  Divested. — The  right  and  title  of 
the  judgment  debtor,  or  of  a  person  holding  under  him,  or 
deriving  title  through  him,  to  real  property,  sold  by  virtue 
of  an  execution,  is  not  divested  by  the  sale,  until  the  ex- 
piration of  the  period,  within  which  it  can  be  redeemed, 
and  the  execution  of  the  sheriff' s  deed.  But  if  the  prop- 
erty is  not  redeemed,  and  a  deed  is  executed  in  pursuance 
of  the  sale,  the  grantee  in  the  deed  is  deemed  to  have  been 
vested  with  the  legal  estate,  from  the  time  of  the  sale. 
And  if  .the  title  of  such  grantee  or  his  assigns  is  adjudged, 
•for  any  reason  or  cause  whatsoever,  to  be  null  and  void,  in 
any  action  for  that  purpose  brought  by  the  judgment  debtor 

'  Code  Civ.  Pro.,  §  1439. 

"  Jackson  ex  dem.  Hooker  v.  Young,  5  Cow.,  269;  Taylor  v.  Gladwin,  40 
Mich.,  233;  O'Brien  ■«.  Hashagen,  30  Hun,  504. 

3  Peck  V.  Tiffany,  3  N.  Y.,  451;  Thomas  v.  Kelsey,  30  Barb.,  368. 

^  Phillips  1).  Wheeler,  3  Hun,  603. 

5  Van  Nest  v.  Yeomans,  1  Wend.,  87;  Ball  v.  Byers,  3  Caines,  84;  S.  C,  Col. 
&  C,  Cas.,  435;  Averill  v.  Loucks,  6  Barb.,  470,  Mills  v.  Davis,  85  N.  Y.  Supr. 
Ct.,  355;  Nilson  v.  Kerr,  2  Thomp.  &  C,  399. 
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or  his  assigns,  sucli  judgment  shall  have  no  force  or  effect, 
unless,  within  twenty  days  after  the  entry  of  such  judg- 
ment, the  plaintiff  shall  pay  to  such  grantee,  or  his  assigns, 
the  sum  of  money  which  was  paid  upon  the  sale,  with  in- 
terest from  the  time  of  the  sale,  including  the  costs  and 
expenses  of  said  defendant  in  defeating  the  action  in  which 
said  judgment  was  recovered,  to  be  adjusted  by  a  judge  of 
the  court  in  which  said  action  is  brought ;  and  in  the  event 
of  plaintiff' s  failure  to  pay  such  purchase  money  and  ex- 
penses within  the  time  aforesaid,  said  title  shall  be  valid  in 
said  grantee.  And  in  case  such  judgment  has  heretofore 
been  recovered,  and  an  appeal  has  been  taken  therefrom, 
which  is  now  pending,  and  such  judgment  shall  be  affirmed 
on  final  appeal,  the  same  shall  have  no  force  or  effect,  un- 
less, within  twenty  days  after  the  entry  of  judgment  of 
affirmance,  the  plaintiff  shall  pay  to  such  grantee  or  his 
assigns  the  sum  of  money  which  was  paid  upon  the  sale, 
with  interest  as  aforesaid,  including  the  costs  and  expenses 
of  the  defendant  as  aforesaid,  in  prosecuting  any  appeal 
from  such  judgment,  and  in  the  event  of  plaintiff's  failure 
so  to  do,  said  title  shall  be  valid  in  said  grantee. ' 

MigMs  of  the  Party  in  Possession  of  the  Property  dur- 
ing the  Intermediate  Period. — The  person  entitled  to  the 
possession  of  real  property,  sold  by  virtue  of  an  execution, 
as  prescribed  in  the  section  1440  of  the  Code,  may,  during  the 
period  therein  specified,  use  and  enjoy  the  same  as  follows, 
without  being  chargeable  with  committing  waste : 

1.  He  may  use  and  enjoy  it  in  like  manner,  and  for  the 
like  purposes,  as  it  was  used  and  enjoyed  before  the  sale 
doing  no  permanent  injury  to  the  freehold. 

2.  He  may  make  necessary  repairs  to  a  building,  or  other 
erection  thereupon.  But  this  subdivision  does  not  permit 
an  alteration  in  the  form  or  structure  of  the  building,  or 
other  erection. 

3.  He  may  use  and  improve  the  land  in  the  ordinq,ry 
course  of  husbandry ;  but  he  i^  not  entitled  to  a  crop  grow- 
ing thereon,  at  the  expiration  of  the  period  of  redemption. 

4.  He  may  apply  any  wood  or  timber  on  the  land  to  the 

'  Code  Civ.  Pro.,  §  1440,  as  amended  by  Laws  of  1881,  chapter  681;  see,  too, 
Jermon  v.  Lyon,  81  Perm.  St.,  107;  Southworth  v.  Scofield,  51  N.  Y.,  513. 
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necessary  reparation  of  a  fence,  building  or  other  erection, 
which  was  thereupon  at  the  time  of  the  sale. 

5.  If  he  actually  occupies  the  land  sold,  he  may  take 
necessary  fire- wood  therefrom  for  use  in  his  household.' 

Prevention  of  Waste. — If,  at  any  time  during  the  period 
allowed  for  redemption,  the  judgment  debtor,  or  any  other 
person  in  possession  of  the  property  sold,  commits,  or 
threatens  to  commit,  or  makes  preparations  for  committing, 
waste  tjiereupon,  the  Supreme  Court,  or  any  justice  thereof, 
within  the  judicial  district,  or  the  county  judge  of  the 
county,  in  which  the  property,  or  any  part  thereof,  is  sit- 
uated, may,  upon  the  application  of  the  purchaser,  or  his 
assignee,  or  the  agent  or  attorney  of  either,  and  proof  by 
affidavit  of  the  facts,  grant  without  notice,  an  order  re- 
straining the  wrong-doer  from  committing  waste  upon  the 
property." 

If  the  person,  against  whom  such  an  order  is  granted, 
commits  waste  in  violation  thereof,  after  the  service  upon 
him  of  the  order,  with  a  copy  of  the  affidavit  upon  which  it 
was  granted,  the  court  or  judge,  upon  proof  by  affidavit  of 
the  facts,  may  grant  an  order,  requiring  him  to  show  cause, 
at  a  time  and  place  therein  specified,  why  he  should  not  be 
punished  for  a  contempt." 

If,  upon  the  return  of  the  order  to  show  cause,  it  satis- 
factorily appears  that  the  person  recLuired  to  show  cause, 
has  violated  the  former  order,  the  court  or  judge  may  either 
punish  him,  as  prescribed  by  law  for  the  punishment  of  a 
contempt  of  a  court  of  record,  other  than  a  criminal  con- 
tempt ;  or  may  grant  a  warrant,  directed  to  the  sheriff  of 
the  county,  reciting  the  former  order,  and  the  violation 
thereof,  and  commanding  the  sheriff  to  commit  the  wrong- 
doer to  close  confinement,  for  a  term  specified  therein,  not 
more  than  one  year.  A  person  thus  committed  cannot  be 
admitted  to  the  liberties  of  the  jail.' 

The  warrant  may  be  superseded,  and  the  prisoner  dis- 
charged, by  an  order,  iu  the  discretion  of  the  court  or  judge 
committing  him,  upon  his  executing  to  the  person  who 
applied  for  the  warrant,  an  undertaking,  in  a  sum  fixed,  and 

1  Code  Civ.  Pro.,  §  1441.  '  Code  Civ.  Pro.,  §  1443. 

=  Code  Civ.  Pro.,  §  1443.  <  Code  Civ.  Pro.,  §  1444. 
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with  sureties  approved  by  the  court  or  judge,  to  the  effect 
that  he  will  pay  any  jadgment,  which  the  applicant,  or  his 
assignee,  or  other  representative,  may  recover  against  him 
by  reason  of  any  waste  theretofore  or  thereafter  committf^d 
on  the  property ;  and  upon  his  paying  to  the  applicant,  for 
the  costs  and  expenses  of  the  proceedings,  a  sum  fixed  by 
the  court  or  judge.' 

Sale,  whenVoid. — ^ When  either  the  judgment  or  the  exe- 
cution issued  thereon  is  void,  the  sale  thereunder  is  also 
void.' 

12.  Redemption. 

WJien,  and  how  Made. — Within  one  year  after  the  sale 
of  real  property,  by  virtue  of  an  execution,  a  person,  specified 
in  section  1447  of  the  Code,  may  redeem  it,  by  paying  to 
the  purchaser,  his  executor,  administrator  or  assignee,  or  to 
the  sheriff  who  made  the  sale,  for  the  use  of  the  person  so  en- 
titled thereto,  the  sum  of  money  whicl;i  was  paid  upon  the 
sale,  with  interest  from  the  time  of  the  sale,  at  the  rate  of 
ten  per  centum  a  year.' 

The  day  of  sale  is  excluded  in  computing  the  time  to  re- 
deem," and  the  last  day  must  be  included,  except  it  be  Sun- 
day or  a  public  holiday. '  When  the  last  day  is  included,  the 
year  does  not  expire  until  midnight  of  the  last  day  thereof ;  ° 
otherwise  the  redemption  must  be  made  before  midnight  of 
the  day  before  the  last  day. '  The  officer  who  sold  the  land 
may  appoint  an  agent  to  compute  and  receive  the ,  amount 
required  on  redemption."  But  a  redemption  cannot  be 
made  by  calling  at  the  office  of  the  county  clerk — the  same 
being  the  office  of  the  sheriff— and  paying  the  amount  and 
presenting  the  papers  to  the  clerk  for  the  sheriff,  neither 
the  sheriff  nor  any  of  his  deputies  being  present,  and  the 

'  (  ode  Civ  Pro.,  §  1445. 

'  Woodcock  V.  Bennett,  1  Cow.,  711;  Jones  v.  Callo-way,  56  Ala.,  46;  Jack- 
son ex  dem.  Carman  v.  Rosevelt,  13  Jobns.,  97. 

3  Code  Civ.  Pro.,  §  1446. 

*  Code  Civ.  Pro.,  §  788;  Snyder  v.  Warren,  2  Cow.,  518. 

'  Code  Civ.  Pro.,  §  788;  People  v.  Sheriff  of  Broome,  19  Wend.,  87;  Roan 
V.  Rohrcr,  73  111.,  583. 

«  Exp.  Bank  of  Monroe,  7  Hill,  177;  Jessup  v.  Carey,  61  Ind.,  584. 

'  People  V.  Luther,  1  Wend.,  42. 
^  »  HaU  V.  Fisher,  9  Barb.,  17;  Same  v.  Same,  1  Barb.  Ch.,  58. 
24 
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clerk  having  no  special  authority  ■from  the  sheriff.'  The 
sheriff  may  receive  payment  in  good  bank  bills,"  or  by  the- 
transfer  of  property  or  securities,  other  than  money,  w^liich 
the  purchaser  agrees  to  receive  as  money/  Payment  by 
check  is  not  good  unless  the  check  is  presented  and  paid 
before  the  time,  within  which  the  redemption  may  be  made, 
expires/  Foreign  coin  accepted  at  its  current  value  by  the 
sheriff,  will  suffice  in  redeeming,  even  though  the  legal 
value  of  the  coin  is  not  equal  to  its  current  value.  °  In  fact, 
a  trivial  deficiency  in  the  payment  will,  in  equity,  be  dis- 
regarded no  matter  how  it  may  have  occurred,  without  the 
willful  act  of  one  seeking  to  redeem."  The  deficiency  must 
be  trivial  however,  for  the  general  rule  is  that  a  short  pay- 
ment will  not  constitute  redemption,  even  though  the  mis- 
take (unless  it  is  willfully  made)  is  caused  by  the  wrong 
computation  of  the  sheriff.'  One,  who  through  mistake  as 
to  the  sum  required,  fails  to  redeem,  cannot  acquire  any 
right  by  paying  the  deficiency,  after  the  expiration  of  the 
time  for  redemption. ' 

By  Whom  Made. — ^^"The  redemption,  specified  in  the 
last  section,  may  be  made  either  by  the  judgment  debtor, 
whose  right  and  title  were  sold,  or  by  his  heir,  devisee  or 
grantee,  who  has  acquired  by  inheritance,  devise,  deed,  sale, 
by  virtue  of  a  mortgage  or  of  an  execution,  or  by  any  other 
means,  an  absolute  title  to  the  property  proposed  to  be  re- 
deemed ;  or  in  a  case  specified  in  section  1458  or  1459  of  this 
act,  to  a  portion  thereof."  " 

' '  The  right  of  the  judgment  debtor,  whose  title  has  been 
sold  on  execution,  to  redeem  from  the  sale,  does  not  depend 
upon  the  condition  of  his  title,  at  the  time  of  the  sale  or  re- 
demption.    The  language  of  the  statute"  (Code)  "is direct 

'  People  V.  Kathbun,  15  N.  Y.,  538;  Griffin  v.  Chase,  33  Barb.,  378. 
'  Hall  D.  Fisher,  9  Barb.,  17;  Same  v.  Same,  1  Barb.  Ch.,  53;  see  Walker  v_ 
Brown,  45  Miss.,  615;  Sharp  v.  Miller,  47  Cal.,  82. 
»  Stone  «.  Smith,  3  How.  Pr.,  117. 

*  People  V.  Baker,  30  Wend.,  603.  ) 

»  ExpaHe  Becker,  4  Hill,  613.  ^ 

•  Hall  13.  Fisher,  9  Barb.,  17. 

'  Dickenson  v.  Gilliland,  1  Cow.,  481;  expan-te  Peru  Iron  Co.,  7  id.,  540;  ex 
parte  Kaymond,  1  Denio,  372 ;  but  see  Karnes  «.  Lloyd,  52  111.,  118. 
»  Me  parte  Raymond,  1  Denio,  373. 
»  Code  Civ.  Pro.,  §  1447;  see  Robertson*.  Dennis,  30  111.,  313. 
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and  unambiguous.  The-riglit  is  given  to  the  person,  against 
whom  the  execution  issued,  and  whose  title  was  sold  thereon. 
It  follows  the  person  and  not  the  land,  and  continues  for 
the  period  allowed  by  law,  although  the  debtor  meanwhile 
may  have  parted  with  his  title.  The  right  secured  to  the 
judgment  debtor  to  redeem,  although  he  has  conveyed  the 
land,  is  often  an  important  and  valuable  one.  "Where  he 
Jias  conveyed  with  warranty,  he  is  enabled  thereby  to  pro- 
tect the  title  of  his  grantee,  and  secure  himself  against  lia- 
bility, and  if  he  has  received  a  full  consideration  for  the 
land,  it  is  just  and  equitable  that  he  should  discharge  it  by 
redemption  from  the  lien  acquired  by  the  purchaser  on  the 
sale,  although  he  may  not  have  bound  himself  by  any  cove- 
nant to  do  so.  Nor  is  there  any  incongruity  in  holding  that 
the  right  of  redemption  co-exists  in  the  judgment  debtor 
and  his  grantee.  Where  the  former  has  conveyed  the  land, 
his  redemption  will  inure  to  the  benefit  of  the  holder  of  the 
legal  title,  and  the  owner  has  the  means  of  protecting  his 
own  interest,  if  the  judgment  debtor  is  either  unable  or  un- 
willing to  make  the  redemption."  '  Trustees  of  an  absent 
debtor,  being  vested  with  all  his  estate,  are  entitled  to  re- 
deem.' But  one  who  has  acquired  an  equitable  right,  by 
redeeming  under  a  sheriff's  sale,  but  who  has  not  received  a 
deed,  is  not  a  grantee  within  the  statute,  and  cannot  redeem 
from  a  sale  under  an  older  judgment,  from  a  stranger  who 
had  nothing  to  do  with  the  delay  of  his  deed.'  Where 
money  is  advanced  by  the  execution  debtor,  for  the  purpose 
of  having  the  sheriff's  certificate  of  ;the  sale  of  his  lands 
upon  the  execution,  assigned  and  thus  kept  on  foot,  does 
not  operate  as  a  redemption  by  him,  and  render  the  certifi- 
cate null  and  void ;  on  the  contrary  the  sheriff,  at  the  proper 
time,  is  bound  to  convey  the  property  to  the  assignee,  and 
if  he  refuses  ^0  to  do,  the  court  will  compel  him  to  convey. 
Money  paid  by  a  judgment  debtor  to  a  purchaser,  for  the 
pui5)ose  of  redeeming  is  one  thing,  but  money  advanced  to 
a  third  person,  for  the  purpose  of  having  the  certificate  as- 

'  Per  Andrews,  J.,  in  Livingston  v.  Arnoux  56  N.  T.,  507,  514;  and  see 
Chatauqua  Co.  Bank  v.  Risley,  19  id.,  373;  Elswortli  v.  Muldoon,  15  Abb.  (N. 
S.),  440;  Yoakum  v.  Bower,  51  Cal.,  539. 

^'phyfe  V.  Riley,  15  Wend.,  248. 

3  Lathrops.  Ferguson,  23  Wend.,  116. 
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signed  to  sucli  tMrd  person,  is  not  the  same,  -bnt  quite 
another  and  different  thing  or  transaction.  The  sheriff  has 
no  right  to  inquire  who  furnished  the  money  by  which  the 
assignment  was  procured."  A  mortgagee  is  not  a  grantee. 
He  must  redeem  as  a  creditor. "  The  absence,  on  redeeming,  of 
all  but  one  of  several  joint  owners,  does  not  invalidate  the 
redemption.'  The  equitable  owner  of  land  must  redeem  in 
the  same  manner  and  within  the  same  time  as  if  he  had  the. 
legal  title.' 

Effect  of  Payment  and  Redemption. — "Upon  payment 
being  made,  by  a  person  entitled  to  redeem  real  property,  as 
prescribed  in  the  last  two  sections,  the  sale  of  the  property 
redeemed,  aud  the  certificates  of  the  sale,  as  far  as  they 
relate  thereto,  become  null  and  void."  ' 

The  effect  of  the  redemption  is  to  leave  the  legal  title  in 
the  judgment  debtor,  or  his  grantee,  free  from  any  lien  or 
incumbrance  by  reason  of  the  sale,  purchase  and  certificate. ' 
But  if  the  judgment  under  which  the  property  was  sold,  is 
not,  by  reason  of  the  sale,  entirely  satisfied  as  to  the  unpaid 
portion,  it  remains  a  lien  until  the  period  for  redemption 
has  completely  expired,  and  the  sheriff  has  actually  con- 
veyed to  the  purchaser.  And  if,  within  the  year,  the  judg- 
ment debtor,  or  his  grantee,  redeem,  the  land  niay  again  be 
sold  upon  the  same  execution  to  satisfy  the  unpaid  balance 
of  the  judgments,  even  though  the  return  day  of  the  exe- 
cution had  passed.'  The  certificate  of  sale  is  no  more  than 
a  specific  lien,  entitling  the  holder  to  the  amount  of  the  bid 
and  ten  per  cent  interest,  which,  being  paid  and  satisfied, 
the  certificate  becomes  extinct.  So,  if  the  lands  are  sold 
on  a  prior  mortgage,  and  the  holder  of  the  certificate  claims 
and  receives  within  the  year,  out  of  the  surplus  the  amount 
of  the  bid  and  ten  per  cent,  there  is  an  effectual  redemption 
by  the  judgment  debtor,  and  the  lien  of  a  junior  judgment, 

g>  Rankin  «.  Arndt,  44  Barb.,  351. 

'  Van  Rensselaer  «.  Sheriff  of  Albany  Co.,  1  Cow.,  501. 
3  Beekman  v.  Bunn,  Hill  &  D.  Supp.,  265. 
'  Russell  «.  Allen,  10  Paige,  249. 

5  Code  Civ.  Pro.,  §  1448;  Phyfe  ®.  Riley,  15  "Wend.,  248;  Stafford  v.  Wil- 
liams, 12  Barb.,  240. 

6  Boyce  v.  Wiglit,  2  Abb.  N.  Cas.,  163. 

'  Titus  V.  Lewis,  3  Barb.,  70;  Wood  v.  Colvin,  5  Hill,  238;  but  see  Clayton 
^  Ellis,  59  Iowa,  590;  Iowa  Code,  §  3103. 
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not  reached  in  the  application  of  the  surplus  of  the  mort- 
gage sale,  is  restored.' 

When  Creditor  may  Redeem. — "Real  property,  sold  by- 
virtue  of  an  execution,  which  remains,  at  the  expiration  of 
one  year  after  the  sale,  unredeemed  by  the  person  or  per- 
sons entitled  to  redeem  it,  as  prescribed  in  the  last  three 
sections,  may  be  redeemed,  within  three  months  after  the 
expiration  of  the  year,  by  the  creditors  specified,  and  upon 
the  terms  and  in  the  manner  prescribed,  in  the  following 
sections  of  this  article."  "  Where  the  sale  occurred  on  the 
16th  day  of  January,  1869,  it  was  held  that  the  fifteen 
months  expired  at  midnight  of  the  16th  day  of  April  1870.' 

"  In  a  case  specified  in  the  last  section,  a  creditor,  having 
in  his  own  name,  or  as  executor,  administrator,  assignee, 
trustee  or  otherwise,  a  judgment  rendered,  or  a  mortgage 
duly  recorded,  at  any  time  before  the  expiration  of  fifteen 
months  from  the  time  of  the  sale,  which  is  a  lien  upon  the 
real  property  sold,  may  redeem  that  property,  by  paying 
the  sum  of  money  which  was  paid  upon  the  sale  thereof, 
with  interest  at  the  rate  of  seven  per  centum  a  year  from 
the  time  of  the  sale,  and  executing  a  certificate  of  satisfac- 
tion, as  prescribed  in  section  1463  of  this  act."  * 

A  sale  under  a  judgment  for  less  than  its  amount,  and  a 
deed  to  the  purchaser,  extinguishes  all  junior  liens,  either 
by  judgment  or  mortgage,  so  that  a  junior  incumbrancer 
cannot  redeem  from  a  subsequent  sale  under  a  senior  judg- 
ment. "  A  mortgage  is  satisfied  by  a  sale  of  the  mortgaged 
premises  ;  hence,  a  judgment  for  the  deficiency  does  not  be- 
come a  lien  on  the  premises  foreclosed,  and  the  creditor 
cannot  redeem  thereunder,  on  a  sale  under  a  judgment 
which  was  a  lien  prior  to  that  of  the  mortgage."  A  sale  of 
land  on  execution,  for  more  than  the  amount  of  the  execu- 
tion, extinguishes  the  lien  of  the  judgment;  and  though  the 

'  Bodine  v.  Moore,  18  N.  Y.,  347. 

«  Code  Civ.  Pro.,  §  1449;  See  Ala.  Code,  §  2881;  Posey  ».  Pressley,  60  Ala., 
248;  Durley  v.  Davis,  69  111.,  183. 

'  Morss  13.  Purvis,  68  N.  Y.,  335. 

<  Code  Civ.  Pro.,  §  1450. 

^  Ex  parte  Stevens,  4  Cow.,  138;  ra  pijsrte  Elwood,  1  Denio,  633;  Russell  v. 
Allen,  10  Paige,  349.      . 

«  Pepple  B.  Beebe,  1  Barb,,  379. 
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judgment  creditor  purchases,  he  cannot  redeem  by  virtue  of 
the  judgment  from  a  sale  under  a  prior  judgment.'  So,  a 
levy  upon  sufficient  personal  pi'operty  extinguishes  the 
judgment,  and  the  creditor,  by  virtue  thereof,  cannot  re- 
deem land  sold  on  other  executions  against  the  same  debt." 
Where,  by  the  lapse  of  ten  years,  the  statutory  lien  of  a 
judgment  upon  land  has  expired,  a  levy  thereunder,  as  pre- 
scribed by  section  1252  of  the  Code  of  Civil  Procedure,  upon 
land  sold  upon  a  junior  judgment,  gives  the  creditor  the 
same  right  to  redeem  which  he  would  have  had,  had  his 
judgment  been  docketed,  for  the  first  time,  at  the  time  the 
levy  was  made."  A 'judgment  confessed  for  the  express 
purpose  of  enabling  to  redeem,  is  sufficient,  if  it  was  on 
full  consideration."  So  is  a  justice's  judgment  for  more 
than  twenty-five  dollars,  the  transcript  being  duly  filed." 
Any  judgment  creditor,  may,  after  a  sale,  redeem,  without 
reference  to  priority  between  his  and  other  liens,  and  with- 
out paying  such  other  liens. "  In  fact,  one  seeking  to  re- 
deem, must  pay  th6  whole  bill  without  reference  to  priority 
of  liens.  So,  where  upon  three  executions,  lands  are  sold 
for  a  sum  sufficient  to  satisfy  all  of  them,  a  judgment  cred- 
itor having  the  second  lien,  by  virtue  of  docketing  his  judg- 
ment, if  he  seeks  to  redeem  m-ust  pay  the  entire  sum  bid, 
and  not  merely  enough  to  satisfy  the  execution  issued  upon 
the  judgment  senior  to  his  own  ;  and,  paying  the  whole  bid 
to  the  sheriff,  he  cannot  compel  the  application  of  any  part 
of  it  to  his  own  judgment.'  Any  assignee  of  a  judgment  is 
entitled  to  redeem,  no  matter  how  trifling  a  sum  he  paid  for 
the  judgment.'    The  holding  of  other  and  insufficient  se- 

'  People  «.  Easton,  2  Wend.,  397;  People  v.  Fleming,  ^  N.  Y.,  484. 

^  Ex  parte  Lawrence,  4  Cow.,  417;  see,  too.  Wood  ».  Torrey,  6  Wend.,  562; 
Voorhees  v.  Gros,  3  How.  Pr.,  363. 

3  Code  Civ.  Pro.,  §  1353;  see  expa/rte  Peru  Iron  Co.,  7  How.  Pr.,  539;  Scott 
V.  Howard,  3  Barb.,  819;  Tufts?).  Tufts,  18  Wend.,  631;  Pettit  v.  Shepard,  5 
Paige,  493. 

*  Snyder  v.  Warren,  3  Cow.,  518;  Martin  v.  Judd,  60  111.,  78. 

^  Ex  parte  Carmichael,  5  Cow.,  17. 

s  Jackson  v.  Budd,  7  Cow.,  658. 

'  Silliman  v.  Wing,  7  Hill,  159;  Barker  v.  Gates,  1  How.  Pr.,  77  ;  People  ex 
rel.  Post  i>.  Fleming,  3  K.  Y.,  484. 

8  Ex  parte  Raymond,  1  Denio,  273. 
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curity,  as  a  levy  upon  insufflcient  personal  property,  is  not 
a  bar  to  the  creditor's  right  to  redeem.' 

To  entitle  one  to  redeem  it  is  sufficient  that,  when  he 
offers  to  redeem,  he  has  a  lien  on  the  lands  sold,  and  that 
he  offers  to  redeem  within  the  statutory  time.  Hence,  a 
creditor  under  a  senior  judgment  may  redeem,  though  the 
land  be  sold  on  his  own  junior  judgment."  Hence,  too,  one 
recovering  a  judgment  against  the  debtor  within  the  fifteen 
months,  but,  after  a  sale  of  his  land,  may  redeem  from  such 
sale.' 

A  judgment  creditor's  right  to  redeem  cannot  be  affected 
by  the  act  of  the  purchaser,  upon  the  execution  sale,  in 
paying  the  judgment,  or  tendering  the  amount  thereof, 
under  which  the  creditor  claims  to  redeem,  without  his 
consent.  The  purchaser  is  a  stranger  to  the  judgment,  and 
he  has  no  right  to  pay  the  same  for  the  purpose  of  extin- 
guishing the  lien  thereof,  thereby  preventing  the  holder 
from  redeeming." 

The  purchaser  has  only  a  specific  lien  upon  the  premises. 
It  is  not  until  the  time  of  possible  redemptions  are  past,  and 
he  is  entitled  to  a  deed,  and  has  actually  received  it,  that  he 
has  -any  right,  by  virtue  of  his  purchase,  either  to  pay  a 
senior  Hen,  or  to  redeem  from  a  sale  under  a  senior  judg- 
ment. 

Agreeing  with  the  debtor  to  give  time  for  payment  of  a 
judgment,  after  execution  had  issued  thereon,  and  a  levy  on 
insufficient  personal  property  had  been  made,  does  not  affect 
the  creditor's  right  to  redeem." 

Redemption  hy  County  Superintendent  or  Overseer  of  the 
Poor. — The  county  superintendents  and  overseers  of  the 
poor  in  the  several  counties  of  the  State,  except  the  county 
of  New  York,  shall  have  the  same  right  to  redeem  the  real 
estate,  which  may  have  been  seized  by  them,  pursuant  to 
the  provisions  of  title  one  of  chapter  twenty  of  part  one  of 

'  Muiv  v.  Leitch,  7  Barb.,  341. 

^  Ex  parte  Peru  Iron  Co.,  7  Cow.,  540. 

3  People  V.  Fleming,  2  N.  Y.,  484. 

*  People  ex  rd.  McKnight  v.  Beebe,  1  Barb.,  379;  Jackson  ex  dem.  Lansing  v. 
Law,  5  Cow.,  248;  Same  ads.  Same,  9  Cow.,  641;  ex  pa/rte  Peru  Iron  Co.,  7 
Cow.,  540. 

'  Muir  V.  Leitch,  7  Barb.,  341. 
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the  Revised  Statutes,  as  is  now  possessed  by  judgment 
creditors,  under  tlie  said  article  second  of  title  five  of  chap- 
ter six  of  part  three  of  the  Revised  Statutes.  No  such  re- 
demption shall  be  made  by  the  said  superintendents  or 
overseers,  unless,  at  the  time  of  making  such  redemption, . 
the  seizure  of  the  real  estate  sought  to  be  redeemed,  shall 
have  been  confirmed  by  the  court  of  sessions  of  the  county 
where  such  premises  may  be  situated  ;  nor  unless  such  real 
estate  shall,  at  the  time  of  making  such  redemption,  be  held 
by  the  said  superintendents  or  overseers, under  and  by  virtue 
of  the  seizure  made  by  them,  pursuant  to  the  provisions 
aforesaid.  To  entitle  such  superintendents  or  overseers  to 
acquire  the  title  of  the  original  purchaser,  or  to  be  substi- 
tuted as  purchasers  from  any  other  creditor,  pursuant  to 
the  provisions  aforesaid,  they  shall  present  to,  and  leave 
with,  such  purchaser  or  creditor,  or  the  officer  who  made 
the  sale,  the  following  evidence  of  their  right : 

1.  A  copy  of  the  order  of  the  court  of  sessions,  confirming 
the  warrant  and  seizure  of  such  real  estate,  duly  certified  to 
by  the  clerk  of  the  said  court  of  sessions. 

2.  An  affidavit  by  one  of  such  superintendents  or  over- 
seers, that  the  real  estate  sought  to  be  redeemed  is  held  by 
such  superintendents  or  overseers,  under  such  warrant  and 
seizure,  and  that  the  same  have  not  been  discharged,  an- 
nulled or  reversed,  but  are  then  in  full  forqe. 

The  said  superintendents  or  overseers  shall,  for  the  pur- 
pose of  making  such  redemption,  have  power  to  use  any 
money  in  their  hands,  belonging  to  the  poor  funds  of  their 
respective  towns  or  counties. 

The  moneys  which  may  be  used  by  them  for  the  purpose 
aforesaid,  shall  be  repaid,  together  with  interest  thereon,  at 
the  rate  of  seven  per  cent,  per  annum,  from  the  time  of  such 
redemption,  out  of  the  first  moneys  which  may  be  received 
by  them  from  the  rent  or  sale  of  the  premises  so  redeemed. 

If  such  redemption  shall  be  made,  and  the  person  against 
whom  the  warrant  was  issued  and  seizure  made,  under  the 
provisions  of  the  said  title  one,  of  chapter  twenty,  of  part 
one,  shall  apply  to  have  the  said  warrant  discharged,  he 
shall,  before  such  warrant  and  seizure  shall  be  discharged, 
in  addition  to  the  security  required  to  be  given  by  section 
eleven  of  the  said  title,  pay  to  such  superintendents  or  over- 
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seers,  the  sum  so  paid  by  them  to  redeem  the  said  real 
estate,  together  with  interest  thereon,  at  the  rate  of  seven 
per  cent,  per  annum,  from  the  time  of  such  redemption.' 

Bedemptionfrom  Redeeming  Creditor. — ^"  Whereacredit- 
.or  has  redeemed  real  property,  as  prescribed  in  the  last 
section,  any  other  creditor,  who  might  have  redeemed  it 
from  the  purchaser,  as  therein  prescribed,  may  redeem  it 
from  the  first  redeeming  creditor,  as  follows  : 

1.  He  must  reimburse  to  the  first  redeeming  creditor,  his 
■executor,  administrator  or  assignee,  the  sum  paid  by  him  to 
redeem  the  property,  with  interest  at  the  rate  of  seven  per- 
cent, a  year,  from  the  time  of  his  redemption. 

2.  He  must  execute  a  certificate  of  satisfaction,  relating 
to  his  judgment  or  mortgage,  in  like  manner  as  the  first  re- 
deeming creditor  was  required  to  do. 

3.  If  the  judgment  or  mortgage,  by  virtue  of  which  the 
first  creditor  redeemed,  is  prior  to  the  judgment  or  mort- 
gage of  the  second  creditor,  the  second  creditor  must  also 
pay  to  the  first  creditor,  the  sum  specified  in  the  certificate 
of  satisfaction,  executed  by  him  upon  his  redemption,  with 
interest  at  the  rate  of  seven  per  centum  a  year,  from  the  time 
of  his  redemption;  unless  the  first  redeeming  creditor's 
judgment  or  mortgage  had  ceased,  when  he  redeemed,  to  be 
a  lien  as  against  the  second  redeeming  creditor ;  in  which 
case,  the  latter  need  not  pay  any  part  of  the  sum,  specified 
in  the  certificate." ' 

One,  who  redeems  after  a  redemption  already  made,  must 
present  his  papers  and  make  payment  of  the  moneys  neces- 
sary to  be  paid  to  the  last  redeeming  creditor,  or  to  the 
officer  who  made  the  sale;  payment  to  the  original  purchas- 
er in  such  case  is  not  sufficient.' 

Section  1451  of  the  Code  of  Civil  Procedure  provides 
generally  for  the  redemption  from  a  redeeming  creditor. 
And  its  provisions  must  be  strictly  followed  by  one  thus 
seeking  to  redeem,  though  his  judgment  were  docketed  at 
the  same  instant  that  the  judgment  of  the  redeeming  creditor 
was  docketed,  under  a  stipulation  that  any  sums  collected 

'  Laws  of  1862,  chap.  473,  §§  1-6,  amending  art.  3,  title  5,  of  chap.  6,  of  part 
3,  of  R.  S. ;  3  R.  S.  (6th  ed  ),  035;  3  R.  S.  (7th  ed.),  1877. 
»  Code  Civ.  Pro.,  §  1451. 
3  Peopte  V.  Baker,  20  Wend.,  602. 


378  Of  Sheeiffs. 

on  the  judgments,  or  either  of  them,  should  be  shared  by 
the  creditors  in  proportion  to  the  amount  qf  their  respective 

'judgments.  Of  course  there  woald  be  no  priority  of  lien,  and 
the  second  creditor  need  not  pay  to  the  first  creditor,  the 
sum  specified  in  the  certificate  of  satisfaction  executed  by 
him  upon  his  redemption.'  If  the  person  seeking  to  redeem 
from  the  first  creditor,  is  also  the  assignee  of  the  sheriff's 
certificate,  he  is  not  bound  to  reimburse  to  the  first  redeem- 
ing creditor,  the  sum  paid  by  Mm  to  redeem,  if  In-,  himself, 
has  not  yet  received  from  the  sheriff  the  amount  paid  on  re- 
deeming by  the  first  creditor.'  Of  tvro  creditors,  seeking  to  re- 
deem at  the  same  time,  he  is  entitled  to  the  preference,  who 
has  the  senior  lien.' 

Wlien  Second  Redeeming  Creditor  has  the  Prior  Lien. — 
"  Where  the  lien  of  the  second  redeeming  creditor's  judg- 
ment or  mortgage,  is  prior  to  that  of  the  first  redeeming 
creditor's  judgment  or  mortgage,  so  that  the  former  redeems 
without  paying  the  siim  specified  in  the  latter' s  certificate 
pf  satisfaction,  the  latter  may,  without  executing  another 

/certificate  of  satisfaction,  again  redeem  from  the  former,  or 
from  ajiy  subsequent  redeeming  creditor,  in  a  case,  where 
he  would  have  been  entitled  to  redeem,  if  his  first  certificate 
had  not  been  executed ;  and  he  has  the  same  rights,  with 
respect  to  any  creditor  redeeming  from  him,  as  if  his  first 
certificate  had  been  executed,  when  he  made  his  second 
redemption."  * 

Subsequent  Redemption  hy  Other  Creditors. — "A  third 
or  other  creditor,  who  might  have  redeemed,  as  prescribed 
in  the  last  four  sections,  may  redeem ,  from  the  second  or 
any  other  creditor,  who  has  redeemed,  in  the  manner,  and 
upon  the  terms  and  conditions,  prescribed  in  the  last  two 
sections."  " 

Redemption  After  Fifteen  Months. — "A  creditor  who 
might  have  redeemed  within  fifteen  months  after  the  sale, 
as  prescribed  in  the  last  four  sections,  may  redeem  from  any 
other  redeeming  creditor,  although  the  fifteen  months  have 

'  See  ex  parte  Ives,  1  Hill,  639. 

»  Ex  parte  Newell,  4  Hill,  608. 

s  People  ex  rel.  Post  «.. Fleming,  2  N.  Y.,  484. 

*  Code  Civ.  Pro.,  §  1453. 

6  Code  Civ.  Pro.,  §  145.3. 
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elapsed ;  provided,  that  he  thus  redeems  within  twenty-four 
hours  after  the  last  previous  redemption."  ' 

When  Made  at  Sheriff^  s  Office. — "A  redemption,  made 
by  a  creditor,  on  or  after  the  last  day  of  the  fifteen  month.s, 
must  be  made  at  the  sheriff's  office  of  the  county.  The 
sheriff,  or  his  under  sheriff,  or  a  deputy  sheriff,  in  his  be- 
half, must  attend  at  the  sheriff's  office,  for  that  purpose,  on 
the  last  day  of  the  fifteen  months,  and  on  each  day  there- 
after, in  which  a  redemption  can  be  made,  during  the  time 
when  the  sheriff's  office  is  required  by  law  to  be  kept  open. 
In  the  absence  of  the  sheriff,  the  redemption  may  be  made, 
by  paying  the  necessary  money,  and  delivering  the  neces- 
sary papers,  to  the  under  sheriff,  or  to  any  deputy  sheriff, 
present  at  the  sheriff's  office.  If  the  term  of  office  of  the 
sheriff,  who  made  the  sale,  has  expired,  and  he,  or  his 
under  sheriff,  or  a  deputy  sheriff  authorized,  in  his  behalf, 
to  receive  the  necessary  money  and  the  necessary  papers,  is 
not  present,  the  money  may  be  paid,  and  the  papers  may 
be  delivered,  to  the  sheriff  then  in  office,  or  to  the  under 
sheriff  or  a  deputy  sheriff  of  the  latter."  ' 

The  mode  of  obtaining  title  to  land  sold  under  execution, 
by  redemption,  is  wholly  a  creation  of  the  statute,  and  its 
provisions  must  be  strictly  followed.  Hence,  to  be  valid, 
the  redemption  must  be  made  at  the  sheriff's  office  of  the 
county,  if  made  on  or  after  'the  last  day  of  the  fifteen 
months.  If  made  otherwheres,  as  at  the  sheriff's  dwelling- 
house,  or  at  an  attorney' s  office,  no  matter  how  near  to  the 
sheriff's  office  the  place  maybe,  the  party  seeking  tore- 
deem  will  not  be  entitled  to  a  deed. '  If  made  to  the  sheriff 
who  made  the  sale,  before  the  last  day,  it  need  not  even  be 
made  in  the  county  where  the  premises  are  situated.  It 
may  be  made  anywhere.*  Under  the  Code  of  Civil  Pro- 
cedure, the  redemption,  on  or  after  the  last  day,  must  be 
made  by  delivering  the  money  and  the  papers  to  the  sheriff 
himself,  if  he  be  present,  or  to  the  deputy  who  made  the 
sale,  if  he  be  also  present."    In  the  absence  of  the  sheriff,  if 

1  Code  Civ.,  Pro.,  1454. 

'  Code  Civ.  Pro.,  1455;  see  People  v.  Lynch,  68  N.  Y.,  473. 
3  Gilchrist  v.  Comfort,  34  N.  Y.,  235;  Morss  «.  Purvis,  63  id.,  225;  aff'g  S. 
C,  2  Hun,  512;  People  ».  Lynch,  68  N.  Y.,  473. 
^  Rice  v.  Davis,  7  Lans.,  893,  403. 
5  Code  Civ.  Pro.,  §1476. 
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the  under  sheriff  and  a  number  of  deputies  be  present,  the 
delivery  of  money  and  papers  may  be  to  any  one  of  them, 
though  one  of  them  made  the  sale.  If  a  new  sheriff  be  in 
office,  and  be  actually  present  with  all  his  deputies,  in  the 
absence  of  the  sheriil  who  made  the  sale,  or  a  duly  author- 
ized deputy  of  his,  the  redemption  may  be  made  by  deliv- 
ering to  the  new  sheriff,,  or-  to  any  of  his  deputies,  the 
necessary  money  and  papers.  Although  the  sheriff's  office 
is  the  county  clerk's  office,  the  county  clerk  cannot  receive 
the  necessary  money  and  papers  for  a  redemption,  unless 
specially  deputized  so  to  do.'  A  defect  in  redeeming  wiU 
not  be  cured  by  any  act,  after  the  period  of  redemption  expires, 
of  the  purchaser  or  creditor  from  whom  the  redemption  is 
made."  If  the  redemption  is  valid,  any  after  notice  or  act 
of  the  redeeming  creditor  will  not  qualify  or  affect  the  re- 
demption." 

When  Original  Purchaser  may  Redeem. — "If  the  pur- 
chaser, at  the  execution  sale,  of  property  which  can  be 
redeemed  by  a  creditor,  as  prescribed  in  this  article,  is  also 
a  creditor  of  the  judgment  debtor,  and  as  such  could  redeem 
from  a  purchaser,  or  a  redeeming  creditor,  he  may  avail 
himself  of  his  judgment  or  mortgage,  to  redeem  from  any 
other  redeeming  creditor." " 

When  Judgment  Creditor  may.  — ' '  The  judgment  creditor, 
by  virtue  of  whose  execution  real  property  has  been  sold-, 
cannot  avail  himself  of  the  judgment,  upon  which  the  exe- 
cution was  issued,  to  redeem  the  property ;  nor,  except  as 
otherwise  specially  prescribed  in  this  article,  can  a  creditor, 
who  has  once  redeemed,  avail  himself  of  the  same  judgment 
or  mortgage,  to  redeem  again.  But  if  either  has  another 
judgment  or  mortgage, ,  which  would  entitle  him  to  redeem, 
he  may  avail  himself  thereof  for  that  purpose,  in  the  same 
manner  and  on  the  same  terms,  as  any  other  creditor."  ' 

When  One,  Entitled  to  Redeem  in  Part,  may  Redeem. — 
"  Where  a  person,  who  has  an  absolute  title  to,  or  a  judg- 

'  People  ex  rel..  Chase  ».  Rathbun,  15  N.  Y.,  628;  affl'g,  Griffin  v.  Chase,  23 
Barb  ,  278. 

2  People  ®.  Bathbun,  15  N.  Y.,  538. 

3  Spraker  ®.  Cook,  16  N.  Y.,  567;  expwrte  Newell,  4  Hill,  608. 
*  Code  Civ.  Pre,  §  1456. 

s  Code  Civ.  Pro.,  §  1457. 
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ment  or  mortgage,  which  is  a  lien  upon  a  distinct  parcel 
only  of  the  real  property,  sold  by  virtue  of  an  execution, 
would  be  authorized,  by  this  article,  to  redeem  the  property, 
if  his  title  or  lien  extended  to  the  whole,  he  may  redeem, 
from  a  purchaser,  the  entire  property  sold,  or  from  a  prior 
redeeming  creditor,  the  entire  property  redeemed  by  that 
creditor ;  except  that  if  his  title  or  lien  extends  to  a  distinct 
parcel  only  of  one  or  more  parts  of  the  property,  which 
were  separately  sold,  he  can  redeem,  from  a  purchaser,  only 
the  part  or  parts  thus  separately  sold,  in  which  his  distinct 
parcel  is  included."  '  Where  a  sheriff  makes  a  sale  of  land 
under  three  judgments,  as  a  single  act,  the  purchaser  acquires 
his  title  to  each  ;  and  another  judgment  creditor,  in  order 
to  acquire  the  rights  of  the  purchaser,  must  be  entitled  to 
do  so  in  respect  to  all  the  judgments.'' 

By  Owners  of  Undivided  Shares.— ^^  Where  two  or  more 
persons  own  undivided  shares,  as  joint  tenants,  or  as  tenants 
in  common,  in  real  property,  sold  by  virtue  of  an  execution, 
or  in  a  distinct  parcel  thereof,  which  has  been  separately 
sold ;  each  of  them  may  redeem,  from  the  purchaser,  as 
prescribed  in  sections  1446  and  1447  of  this  act.  the  share  or 
interest  belonging  to  him,  by  paying  a  part  of  the  purchase 
money,  bid  for  the  property,  or  for  that  distinct  parcel 
thereof,  bearing  the  same  proportion  to  the  whole,  as  the 
share  or  interest  proposed  to  be  redeemed,  bears  to  the 
property,  or  distinct  parcel  separately  sold,  of  which  it  is  a 
part ; .  together  with  interest  on  the  sum  so  paid,  from  the 
time  of  the  sale,  at  the  rate  of  ten  per  centum  a  year."  ° 

By  Creditors  of '  Such  Owners. — "Where  the  judgment 
or  mortgage  of  a  creditor,  entitled  to  redeem,  is  a  lien  upon 
an  undivided  share,  specified  in  the  last  section,  he  may 
reieem  from  a  purchaser  that  undivided  share,  by  paying 
him  the  same  proportion  of  the  purchase  money,  which  the 
owner  must  have  paid  to  redeem  it,  as  prescribed  in  the 
last  section ;  or  he  may  redeem,  from  a  prior  redeeming 
creditor,  the  entire  property  redeemed  by  the  latter,  with 
like  effect  and  in  the  same  manner,  as  if  his  lien  attached 
to  the  whole."  * 

I  Code  Civ,  Pro.,  §  14.58. 

5  People  exrel.  Post  v.  Fleming,  3  N.  Y.,  484.  .   . 

8  Code  Civ.  Pro.,  §  1459. 

*  Code  Civ.  Pro.,  §  1460;  but  see  as  to  Illinois,  Durley  v.  Davis,  69  111.,  133. 


382  OiP  Sheriffs. 

If  the  estate  of  tenants  in  common  be  sold  on  execution' 
against  all,  the  mortgagee  of  one  on  redeeming,  acquires  only 
that  one's  title,  and  the  deed  should  run  accordingly.' 

One's  Right  to  Redeem  not  Affected  by  Agreement  to 
wMch  Tie  is  not  a  Party. — "The  sheriff,  the  purchaser,  the 
judgment  creditor,  or  a  redeeming  creditor,  cannot,  by  his 
agreement  or  other  act,  in  any  manner  Impair  or  prejudice 
the  right  of  any  other  person  to  redeem,  as  prescribed  in  this 
article." '' 

To  whom  Money  Paid.—^^  The  money  required  to  be  paid 
by  a  creditor,  in  order  to  effect  a  redemption  of  real  property, 
as  prescribed  in  this  article,  may  be  paid  to  the  purchaser 
or  creditor,  from  whom  the  property  is  to  be  redeemed,  his 
executor,  administrator  or  assignee  ;  or  it  may  be  paid,  for 
the  use  of  the  person  so  entitled  thereto,  to  the  sheriff  who 
made  the  sale. "  °  A  person  buying  at  a  sheriff' s  sale  of  land 
under  execution,  whether  he  be  the  judgment  creditor  or  a 
stranger,  is  legally  entitled  to  his  deed  at  the  expiration  of 
fifteen  months,  unless  a  valid  redemption  is  made  in  the 
meantime.  He  cannot  be  deprived  of  the  benefit  of  his  pur- 
chase, against  his  will,  by  the  mere  deposit  with  the  sheriff 
of  the  amount  of  his  bid,  by  a  person  not  entitled  to  redeerg..* 

Where  the  sale  is  made  by  a  deputy  of  the  sheriff,  either 
the  deputy  or  the  sheriff  is  the  ofiicer  who  made  the  sale, 
and  payment  may  be  made  to  either.  .Both  made  the  sale ; 
one  in  fact,  and  the  other  in  judgment  of  law."  The  re- ' 
deeming  creditor  must  deliver  the  requisite  papers  to  the 
same  officer  to  whom  he  pays  the  money  ;  he  cannot  make 
the  payment  to"  the  purchaser,  and  afterwards  deliver  the 
proper  papers  to  the  sheriff.  It  is  the  oflB.cial  duty  of  the 
sheriff"  to  preserve  the  papers  left  with  him  by  one  redeem- 
ing, and  to  exhibit  them,  on  request,  to  any  third  person 
having  an  interest  in  the  matter."  A  sheriff,  in  receiving 
money  paid  for  redemption  of  real  estate,  acts  as  the  ofiicer 
of  the  law,  and  not  as  the  agent  of  the  party  from  whom 

'  Neilson  «.  Keilson,  5  Barb.,  565. 

«  Code  Civ.  Pro.,  §  1461. 

8  Code  Civ.  Pro.,  §  1463. 

*  In  the  matter  of  opening  Eleventh  Avenue,  81  N.  Y.,  436,  453. 

»  Livingston  «.  Arnoux,  56  N.  Y.,  507;  People  «.  Becker,  30  Wend.,  602. 

"  People  IX  rel.  Post  ®.  Ransom,  4  Denio,  145;  see  Code  Civ.  Pro.,  §  1461. 
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the  redemption  is  made,  and  in  tendering  it  to  sucli  party, 
he  does  nothing  more  than  his  official  duty.  A  refusal  to 
receive  such  tender  does  not  affect  the  fund,  nor  change 
the  relation  of  the  sheriff  as  the  official  depositary  of  the 
money ;  it  remains  in  his  hands  as  its  official  custodian 
until  the  rights  of  the  parties  are  fully  determined,  and  it 
is  paid  by  him  to  the  party  entitled  to  receive  it,  and  while 
thus  in  his  hands  it  is  not  subject  to  levy.' 

Certificate  of  Satisfaction  to  he  Furnished  hy  Redeem- 
ing Creditor. — "The  certificate  of  satisfaction,  required  to 
be  executed  by  a  creditor,  in  order  to  effect  a  redemption 
of  real  property,  must  be  acknowledged  or  proved,  and 
certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county  ;  must  describe,  with  reasonable  certainty,  the  judg- 
ment or  mortgage  under  which  he  redeems,  and  specify  the 
sum  due  thereupon ;  and  must  state  that  the  redemption 
satisfies  the  judgment  or  mortgage,  in  full,  or  to  a  specified 
amount.  It  must  be  filed  in  the  county  clerk's  office,  at  or 
before  the  time  when  the  money  is  paid  to  effect  the  re- 
demption, unless  the  money  is  paid  to  the.  sheriff  ;  in  which 
case,  the  certificate  must  also  be  delivered,  at  the  time  of 
the  payment,  to  the  sheriff,  who  must  file  it  in  the  county 
clerk's  office,  as  prescribed  in  section  1467  of  this  act.  The 
county  clerk,  immediately  after  the  execution  and  record- 
ing of  the  deed,  must  enter,  in  his  docket,  the  satisfaction, 
or  partial  satisfaction,  of  a  judgment,  specified  in  a  certifi- 
cate so  filed,  as  required  by  law,  when  a  judgment  is  col- 
lected, by  virtue  of  an  execution.  If  a  mortgage,  specified 
in  the  certificate,  is  recorded  in  his  office,  he  must  cancel 
and  discharge  the  mortgage  of  record,  if  it  is  satisfied  by 
the  certificate  ;  or,  if  it  is  only  partially  satisfied,  he  must 
make  a  minute  of  the  partial  satisfaction,  upon  the  record 
thereof.  If  the  property  mortgaged  is  situated  in  a  county 
in  which  there  is  a  register,  the  county  clerk  must  transmit 
a  certified  copy  of  the  certificate  to  the  register,  who  must, 
in  like  manner,  cancel  and  discharge  the  mortgage  of  record,' 
or  make  a  minute  of  the  partial  satisfaction  thereof.  The 
clerk' s  and  register' s  fees,  for  performing  the  servfces  speci- 
fied in  this  section,  must  be  paid  by  the  sheriff,  who  may 

'  Davis  ■».  Seymour,  16  Minn,  310. 
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require  the  person  entitled  to  a  deed  to  pay  him  the- amount 
thereof,  before  the  deed  is  delivered."  ' 

What  Evidence  Furnish  sd  by  Redeeming  Judgment 
Creditor. — "In  order  to ,  entitle  a  creditor  by  judgment  to 
redeem  real  property,  as  prescribed  in  this  article,  he  must, 
when  he  redeems,  file  in  the  county  clerk's  ofiice,  or  deliver 
to  the  sheriff,  as  the  case  requires,  the  following  evidence  of 
his  right : 

1.  A  copy  of  the  docket  of  the  Judgment,  under  which 
he  claims  the  right  to  redeem,  duly  certified  by  the  county 
clerk. 

2.  Each  assignment  of  the  judgment,  which  is  necessary 
to  establish  his  right.  An  assignment  so  filed  or  delivered 
must  be  acknowledged  or  proved,  and  certified,  in  like  man- 
ner as  a  deed  to  be  recorded,  or  the  execution  thereof  must 
be  proved  by  the  afiidavit  of  the  creditor,  or  of  a  witness 
thereto  ;  unless  it  has  been  filed  and  entered,  as  prescribed 
in  article  third  of  title  first  of  chapter  eleventh  of  this  act, 
in  which  case,  a  certified  copy  thereof  must  be  filed  or  de- 
livered. 

3  An  afiidavit,  made  by  him,  or  his  attorney  or  agent, 
stating  truly  the  sum  remaining  unpaid  on  the  judgment  at 
the  time  of  claiming  the  right  to  redeem.""" 

A  judgment  creditor  is  not  entitled  to  redeem  from  a  sale 
on  execution  under  the  Code  of  Civil  Procedure,  by  pre- 
senting to  the  sheriff  a  copy  of  the  docket  of  the  judgment, 
under  which  he  claims  the  right  to  j-edeem,  if  such  copy  is 
not  signed  by  the  clerk.  The  fact  that  a  seal  was  impressed 
does  not  help  the  paper.'  In  fact  the  certificate  authenti- 
cating the  copy  need  not  be  under  the  seal  of  the  court,  nor 
need  it  state  that  the  copy  has  been  compared  with  the 
original."  A  deputy  county  clerk  has  authority,  in  the 
absence  of  the  clerk,  to  certify  the  copy ;  and  the  certificate 
need  not  show  on  its  face  the  absence  of  the  clerk.  °  Where 
the  j  udgment  was  recovered  in  one  county,  and  has  become 

'  Code  Civ.  Pro.,  §  1463. 

2  Code  Civ'.  Pro.,  §  1464. 

3  Bracket*.  Miller,  12  Week.  Dig.,  335;  Gould's  1881  Digest,  311. 

*  People  ex  rel.  Post  ®.  Ransom,  4  Denio,  145;  Miller  v.  Lewis,  4  N.  Y.,  554. 
^  Miller  v.  Lewis,  4  N.  Y.,  554. 
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a  lien  on.  the  premises  by  docketing  in  another,  producing  a 
€opy  of  the  docket  in  the  latter  county  is  sufficient.' 

An  assignment  of  a  judgment,  giving  the  title  of  the  action, 
and  transferring  the  judgment  to  the  creditor,  is  sufficient ; 
although  it  does  not  particularly  describe  the  judgment,  as 
to  the  court  in  which,  the  amount  for  which,  or  the  time 
when  it  was  recovered."  A  mistake  in  inserting  an  initial 
of  a  middle  name  in  the  name  of  a  party,  will  not  aflEect  the 
assigument."  If  the  affidavit  proving  the  execution  of  the 
assignment  is  made  by  a  witness,  it  should  be  by  the  sub- 
scribing witness  if  there  is  one  ;  *  if  not,  then  by  any  actual 
witness  of  the  execution."  An  affidavit  stating  that  the 
affiant  "was  the  person  to  whom  the  above  described  judg- 
ments were  assigned,"  and  that  "the  same  are  true  copies 
of  the  original  copies  to  him"  *  *  *  "that  he  has 
carefully  compared  them  with  such  original  assignments," 
is  sufficient.  Slight  variations  from  the  requirements  of  the 
statute  are  not  regarded  as  fatal."  Where  a  redemption  is 
intended  to  be  under  several  judgments,  it  is  enough  that 
one  of  them  should  be  properly  certified  ;  the  remainder 
may  be  disregarded  as  unnecessary.' 

One  recovering  a  judgment  as  survivor  is  a  "creditor  by 
judgment,"  within  the  meaning  of  the  statute,  relative  to 
redemption  from  a  sheriff's  sale.  An  affidavit  by  him  is  a 
compliance  with  the  statute.'  The  similarity  of  the  name  of 
the  party  recovering  the  judgment,  ar^^d  that  of  the  party 
making  the  affidavit,  furnishes  prima  facie  evidence  that 
the  judgment  creditor  and  the  affiant  are  the  same  person.' 
If  the  affidavit  is  made  by  an  agent,  it  must  expressly  state 
that  deponent  is  the  agent.     Naming  him  in  the  affidavit  as 

'  Woolsey  «.  Sanders,  3  Barb.,  301. 

«  People  ex  rel.  Post  «.  Fleming,  2  N.  Y.,  484;  aff'g  S.  C,  4  Denio,  187; 
Aylesworth  «.  Brown,  10  Barb.,  167. 

'  Aylesworth  v.  Brown,  10  Barb.,  167. 

"  Ex  parte  Aldricb,  1  Denio,  663. 

"  People  ex  rel.  Post  ii.  Fleming,  3  N.  Y.,  484. 

«  Rice  ■».  Davis,  7  Lans.,  393,  403;  citing  «s  parte  Newell,  4  Hill,  608;  Ayles- 
worth V.  Brown,  10  Barb.,  167. 

'  Rice  V.  Davis,  supra. 

sNehrboss  v.  Bliss,  13  Week.  Dig.,  168;  Gould's  1881  Dig.,  313;  S.  C.^ 
noticed  but  not  reported,  35  Hun.,  63. 

'  Xehrbois  v.  Bliss,  unpra. 

2.1 
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agent  is  mere  description,  and  no  oath  to  the  fact  of  such 
agency.'  The  same  rule  prevails  when  the  affidavit  is  made 
by  the  attorney.  The  fact  that  he  was  attorney  on  the- 
record-  in  the  judgment,  on  which  the-  proceedings  kre  had^ 
it  seems,  is  not  enough." 

As  to  redemption,  the  sheriif  acts  under  a  special  statutory 
authority,  and  cannot  dispense  with  any  requirement."  If, 
in  an  affidavit  in  'proper  form,  the  amount  due  upon  the- 
judgment  is,  though  innocently,  over  stated,  the  redemp- 
tion is  invalid."  The  affidavit  Tnust  state  the  true  amount 
due, "  although  it  be  made  a  number  of  days  (e.  g. ,  5)  before  it 
is  presented  to  the  sheriff,  it  will  be  sufficient." 

Evidence  to  he  Furnished  by  Redeeming  Mortgage  Cred- 
itor.—  "In  order  to  entitle  a  creditor  by -mortgage  to  redeem 
real  property,  as  prescribed  in  this  article,  he  must,  when 
he  redeems,  file  in  the  county  clerk's  office,  or  deliver  to 
the  sherifl:,  the  following  evidence  of  his  right : 

1.  A  copy  of  the  mortgage,  under  which  he  claims  the 
right  to  redeem,  duly  certified  by  the  clerk  or  register  of 
the  county. 

2.  Each  assignment  of  the  mortgage,  which  is  necessary 
to  establish  his  right,  acknowledged  or  proved,  and  certified, 
as  prescribed  in  the  last  section  for  an  assignment  of  a  judg- 
ment, unless  it  has  been  recorded  ;  in  which  case  a  certified 
copy  of  the  record  must  be  filed  or  delivered. 

3.  An  affidavit,  made  by  him,  or  by  his  attorney  or  agent^ 
stating  truly  the  sum  remaining  unpaid  on  the  mortgage,  aft 
the  time  of  claiming  the  right  to  redeem."  ' 

The  certificate  of  the  clerk,  authenticating  the  copy  of 
the  mortgage,  is  good,  though  it  neither  bears  date  nor  is 

'  Mx  parte  Bank  of  Monroe,  7  Hill,  177;  Cunningham  v.  Goelet,  4  Denlo,  71  ^ 
People  V.  Perrin,  1  How.  Pr.,  75;  ex  parte  Aldrich,  1  Denlo,  663. 

'  Expa/rte  Shumway,  4  Denio,  258;  but  see  People  v.  Ransom,  3  N.  Y.,  490, 
497. 

■'  People  V.  Covell,  18  Wend.,  598;  People  v.  Sherifl  of  Broome,  19  id.,  87; 
Hall  «.  Thomas,  27  Barb.,  55;  Waller  v.  Harris,  20  Wend.,  555;  afi'g,  7  Paige, 
167. 

*  Smith  V.  Miller,  25  N.  Y.,  619;  see  to  the  contrary,  Muir  v.  Leitch,  7  Barb., 
341. 

'  Smith  «.  Miller,  supra. 

«  Me  parte  Newell,  4  Hill,  608. 

'Code  Civ.  Pro.,  §1465. 

/ 
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under  seal.'  An  affidavit  was  held  good,  where  it  was  in' 
proper  form,  but  was  made  before  the  affiant's  right  to  re- 
deem had  accrued."  The  affidavit  should  state  the  amount 
due  positively,  not  upon  belief  merely,  °  or  that  a  certain 
amount  is  due  "as  claimed  by  this  deponent.'" 

One  who  has  become  ex  maliflcio,  constructively,  the 
trustee  of  a  fund  which  should  be  applied  to  the  payment 
of  a  real  estate  mortgage,  cannot,  by  withholding  the  fund 
from  Its  due  application,  and  by  becoming  purchaser  of  the 
property  on  the  foreclosure  sale  thereunder,  cut  off  the 
mortgagor's  right  to  redeem." 

Evidence  Furnished  hy  Executor,  etc. — "In  either  of  the 
cases  specified  in  the  last  two  sections,  if  the  person,  pro- 
posing to  redeem,  claims  to  be  entitled  so  to  do,  by  reason 
of  his  being  an  executor  or  administrator  of  a  person,  who, 
if  living,  would  be  entitled  to  redeem,  he  must  file  or  de- 
liver, with  the  other  papers  therein  prescribed,  a  certified 
copy  or  a  sworn  copy  of  his  letters  ^  testamentary,  or  letters 
of  administration."  ° 

Papers ;  Jiow  Kept  by  Sheriff,  and  when  Filed. — "The 
sheriff,  to  whom  one  or  more  papers,  specified  in  the  last 
four  sections,  are  delivered,  must  keep  them  open,  at  all 
reasonable  times  during  the  period  allowed  for  redemption, 
to  the  inspection  of  all  persons  interested.  He  must  have 
all  those  papers  at  the  sheriff' s  office,  at  the  times  when  he 
is  required  to  attend  thereat,  for  the  purpose  of  enabling 
creditors  to  redeem,  as  prescribed  by  law  ;  and  he  must  file 
them  in  the  county  clerk's  office,  within  three  days  after 
the  execution  of  the  deed."  ' 

Redemption,  when  Effected. — "A  redemption  by  a  cred- 
itor is  effected,  only  when  he  has  paid  all  the  money,  re- 
quired to  be  paid,  and  filed  or  delivered  all  the  papers, 
required  to  be  filed  or  delivered,  as  prescribed  in  this  arti- 

'  People  ■».  Eansom,  3  Hill,  51;  People  v.  Ransom,  4  Denio.  145,  aff'd  S.  C, 
2  N.  Y.,  490. ' 
"  People  t.  Eansom,  supra. 
'  Ex  parU  Bank  of  Monroe,  7  Hill,  177. 

*  People  ex  rd.  Cook  v,  Becker,  20  N.  T.,  354. 
'  Bennett  v.  Austin,  81  N.  Y.,  308. 

•  Code  Civ.  Pro.,  §  1466. 
'  Code  Civ.  Pro.,  §  1467. 
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cle ;  and  a  waiver  of  any  of  those  requirements  is  void,  as 
against  a  person  who  is  entitled  subsequently  to  redeem. 
"Where  a  redemption  is  thus  effected,  it  vests  in  the  redeem- 
ing creditor  all  the  right,  title,  and  interest  which  the  pur- 
chaser acquired,  by  the  sale,"  ' 

Certificate  of  Redemption  to  he  Oiven. — "Where  a  re- 
demption is  made,  as  prescribed  in  this  article,  the  officer 
or  other  person,  to  whom  money  is  paid,  or  a  paper  is  de- 
livered, for  the  purpose  of  effecting  the  redemption,  must 
execute  and  deliver,  to  the  person  paying  the  money  or  de- 
livering the  paper,  a  c'ertificate,  stating  all  the  facts  which 
transpired  before  hiin,  with  respect  to  the. redemption. "  ' 
The  receipt  or  certificate  of  the  sheriff  who  made  a  sale  on 
execution,  is  sufficient  evidence  of  payment  of  the  reddtaap- 
tion  money,  and  establishes  the  complete  redemption  of  the 
property  from  the  sale  under  the  execution. ' 

Proof  and  Record  of  Certificate  of  Redemption. — Such  a 
certificate  may  be  acknowledged  or  proved  and  certified,  in 
like  manner  as  a  deed  to  be  recorded  in  the  county  where 
the  property  is  situated.  The  recording  thereof,  in  the  office 
of  the  clerk  or  register  of  that  county,  in  the  book  for  re- 
cording deeds,  has  the  same  effect,  as  against  subsequent 
purchasers  and  incumbrancers,  as  the  recording  of  a  con- 
veyance.' 

13.  Sheriff' s  Deed. 

When  and  hy  Whom  Made. — Immediately  after  the  ex- 
piration of  fifteen  months  from  the  time  of  the  sale ;  except 
where  a  redemption  has  been  made  on  the  last  day  of  the 
ftf teerL  months,  and,  in  that  case,  immediately  after  the  ex- 
piration of  twenty-four  hours  from  the  last  redemption ;  the 
sheriff,  who  made  the  sale,  must  execute  the  proper  deed  or 
deeds,  in  order  to  convey  to  the  person  or  persons  Entitled 
thereto,  the  part  or  parts  of  the  property  sold,  which  have 
not  been  redeemed  by  the  judgment  debtor,  his  heir,  devisee 

1  Code  Civ.  Pro.,  §  1468-. 
'  Code  Civ.  Pro.,  §  1469. 

3  Ellsworth  v.  Muldoon,  15  Abb.  Pr.,  440;  Livingston  v.  Arnoux,  id.,  158. 
"  Code  Civ.  Pro.,  §  1470;  see  111.  Rev.  Stat.,  chap.  77,  §  19;  Moore  v.  Hop- 
kins, 93  111.,  505. 
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or  assignee.  The  deed  conveys  to  the  grantee  therein  the 
right,  title  and  interest,  which  were  sold  by  the  sheriff.^ 

To  Whom  Made. — If  any  part  of  the  property  remains 
unredeemed  by  a  creditor,  it  must  be  conveyed,  by  the 
sheriff,  to  the  purchaser  upon  the  sale,  except  where  the 
certificate  of  sale  has  been  assigned ;  in  which  case  it  must 
be  conveyed  to  the  last  assignee.  Any  part  or  parts  of  the 
property  sold,  which  have  been  redeemed  by  a  creditor, 
except  where  he  has  assigned  the  certificate  of  redemption, 
or  has  executed  any  other  assignment  of  his  right,  title  and 
interest  in  the  property  redeemed  by  him  ;  in  which  case  it 
must  be  conveyed  to  the  last  assignee." 

Contents  and  Effect  of  Deed. — A  conveyance  of  property, 
sold  by  virtue  of  an  execution,  or  sold  by  a  sheriff,  referee 
or  other  person,  pursuant  to  a  judgment,  which  specifies 
the  particular  party  or  parties,  whose  right,  title  or  interest 
is  directed  to  be  sold,  must  distinctly  state  in  the  granting 
clause  thereof,  whose  right,  title  or  interest  was  sold,  and  is  con- 
veyed ,  without  naming,  in  that  clau  se,  any  of  the  o  ther  parties 
to  the  action ;  otherwise  the  purchaser  is  not  bound  to  accept 
the  conveyance,  and  the  oflScer  executing  it  is  liable  for  the 
damages,  which  the  purchaser  sustains  by  the  omission, 
whether  he  accepts  or  refuses  to  accept  it.' 

The  sheriff's  deed  relates  back  to  the  time  of  the  sale, 
especially  where  there  are  no  rights  of  third  parties  to  be 
affected."  The  deed  is  conclusive  on  the  sheriff,  as  to  which 
of  several  executions  the  sale  was  under.  °  If  the  land  were 
irregularly  sold,  or  the  deed  be  untrue  in  point  of  fact,  the 
party  injured  has  his  remedy  by  motion  to  the  court,  or  by 
bill  in  equity.'  The  premises  conveyed  must,  in  all  cases, 
be  specified  with  so  much  precision,  that  from  the  descrip- 
tion, it  can  be  reduced  to  certainty.'  If  the  premises  are 
correctly  described,  a  variance  between  the  deed  and  the 

'  Code  Civ.  Pro.,  §  1471. 

'  Code  Civ.  Pro.,  §  1472 ;  Carpenter  v.  Sherfy,  71  111 ,  437;  Messerschmidt  v. 
Balser,  22  Minn.,  81 ;  Gillespie  v.  Splahn,  1  Wilson  (Ind.),  228. 

8  Code  Civ.  Pro.,  §  1244. 

*  Jackson  v.  Kamsay,  Z  Cow.,  75;  Jackson  v.  Dickenson,  15  Johns.,  309; 
Jackson  v.  Winslow,  9  Cow.,  13;  Leach  v.  Koenig,  55  Mo.,  451. 

»  Sanford  «.  Boosa,  12  Johns ,  162;  Buck  v.  Fox,  23  Barb.,  -259. 

«  Jackson  t,.  Roberts,  7  Wend.,  83;  8.  C,  aflE'd  in  11  id.,  423. 

'  Simonds  v.  Catlin,  3  Caines,  61 ;  Jackson  v.  Catlin,  2  Johns  ,  248. 
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sheriff's  Certificate  of  sale  does  not  affect  the  purchaser's 
title.'  So,  where  the  recitals  in  the  deed  and  in  the  certifi- 
cate describe  the  same  judgment,  and  the  same  sale,  the 
deed  will  not  be  invalidated  because  it  states  that  the  sale 
took  place  in  a  different  month,  from  that  in  which  it  really 
took  place,  as  appears  by  the  sheriff's  certificate." 
-  The  failure  of  an  officer  to  return  an  execution  to  the 
clerk' s  office,  for  more  than  a  year  after  the  sale,  that  being 
the  period  of  redemption,  will  not  affect  the  purchaser's 
title,  if  the  proceedings  have  been  regular  in  seizing,  adver- 
tizing and  selling  the  lands.  JS'or  will  the  failure  of  the 
purchaser  to  place  his  deed  on  record,  for  more  than  nine 
months  after  the  sale,  provided  there  has  been  no  interme- 
diate conveyance.'  A  sheriff's  deed,  given  in  pursuance  of 
a  sale  under  an  execution,  after  describing  certain  premises, 
proceeded :  ' '  Excepting  from  and  out  of  such  sale,  such  parts 
of  said  premises  (if  any)  as  had  been  lawfully  conveyed  by  said 
Cowenhoven  and  others,  by,  conveyances  duly  recorded  in 
the  registrar's  office  of  Kings  County,  prior  to  October  12, 
1855."'  It  was  Jield  that  the  exception  did  not  render  the 
deed  void  for  uncertainty ;  and  that  it  was  not  necessary 
that  the  excepted  parts  should  be  particularly  described  in 
the  deed.*  The  judgment  and  execution  need  not  be  set 
forth,  or  recited  in  the  sheriff's  deed.  All  that  is  necessary, 
is  that  it  should  appear  they  were  the  authority  under  which 
the  sheriff  acted. " 

The  sheriff's  deed  to  an  assignee  of  the  original  certificate 
of  sale,  is  not  invalidated  by  the  fact  that  the  certificate  had 
not  been  acknowledged  or  proven  and  tiled."  But  the- 
assignee  cannot  compel  a  conveyance  unless  he  has  filed  the 

'  Jackson  t.  Page,  4  Wend.,  .585. 

«  Holman  v.  Holman,  66  Barb.,  215;  and  see  Jones  v.  Scott,  71  N.  C  ,  192; 
■Wiltite' ®.  Wilhite,  53  Mo.,  71;  "Wack  n.  Stevenson,  54  Mo.,  482;  Harmons. 
Lamed,  58  Dl.,  167. 

3  Caldwell  ®.  Blake,  69  Me.,  458. 

*  Turrett  ®.  Brooklyn  Improvement  Co. ,  18  Hun,  6. 

*  Averill  v.  Wilson,  4  Barb.,  180;  Jackson  «.  Pratt,  10  Johns.,  381;  Jackson 
«.  Streeter,  5  Cow.,  529;  Clark  -o.  Sawyer,  48  Cal.,  133;  Byers  «.  Wheatley,  59 
Tenn.,  160;  Perkins  s.  Quigley,  62  Mo.,  498. 

"  Bank  of  Vergennes  v.  Warren,  7  Hill,  91 ;  People  v.  Muzzy,  1  Denio,  289; 
Chatauqua  Co-  Bank  v.  Risley,  4  id.,  480. 
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assignment,  with  the  certificate  of  proof  or  acknowledgment.' 
The  sheriff,  however,  can  waive  the  recording  of  the  assign- 
ment, and  give  a  deed  to  the  assignee  without  requiring  it." 

A  sheriflE's  deed,  given  in  pursuance  of  a  sale  upon  execu- 
tion, and  duly  recorded,  is  protected  by,  and  has  the  benefit 
•of,  the  recording  act.'  Such  a  deed,  on  an  execution  run- 
ning against  two  persons,  is  not  rendered  defective  by  the 
use  of  the  singular  number  on  a  recital,  which  under  the 
statute  is  not  essential  to  the  deed;  as  by  stating  that,  "  be- 
<}ause  sufiicient  goods  and  chattels  of  the  said  last-named 
person  in  the  said  writ  could  not  be  found,"  the  real  estate 
was  seized."  Although  recitals  in  a  sheriff's  deed  of  land 
fiold  on  execution,  that  execution  was  issued  and  delivered 
to  him,  and  that  he  sold  the  land  under  it,  may  not  alone 
be  proof  of  those  facts,  yet,  together  with  proof  by  the  tes- 
timony of  the  sheriff  to  the  same  facts,  corroborated  by  the 
production  of  his  entries  in  his  register,  they  are  sufficient, 
after  the  lapse  of  many  years. ' 

When  Deed  to  Executor. — Where  a  person,  entitled  to  a 
deed,  dies  before  the  delivery  of  the  deed,  the  sheriff  must 
execute  and  deliver  the  deed  to  his  executor  or  administra- 
tor. The  property  so  conveyed  must  be  held,  in  trust,  for 
the  use  of  the  heirs  or  devisees  of  the  decedent,  subject  to 
the  dower  of  his  widow,  if  there  is  one  ;  but  it  may  be  sold, 
in  a  proper  case,  for  the  payment  of  his  debts,  in  the  same 
manner  as  land,  whereof  he  died  seized.' 

The  sheriff  cannot  sufficiently  answer  in  mandamus  pro- 
ceedings to  compel  him  to  convey  lands  to  the  party  really 
entitled  thereto,  by  alleging  that  he  had  already  conveyed 
to  a  redeeming  creditor,  who  had  reconveyed  to  a  bona  fide 
purchaser  for  value. ' 

Right  to  Deed,  how  Shown. — "Before  an  assignee,  or  his 
executor  or  administrator,  is  entitled  to  a  deed,  as  prescribed 
in  the  last  two  sections,  each  assignment,  under  which  the 

'  People  V.  Ransom,  2  N.  Y.,  490;  afi'g  S.  C,  4  Denio,  145. 

'  Wood  V.  Morehouse,  45  N.  Y.,  368. 

"  Hetzel  ».  Barber,  69  N.  Y.,  1. 

*  Johnson  ■».  Crispell,  39  Mich.,  83;  and  see  Allen  v.  Sales,  56  Mo.,  38. 

'  Phillips  r>.  Shiflfer,  14  Abb.  Pr.  (N.  S.),  101. 

«  Code  Civ.  Pro.,  §  1473. 

'  People.?!.  Fleming,  3  N.  Y.,  484;  Keynolds  v.  Darling,  42  Barb.,  418. 
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deed  is  claimed,  must  be  acknowledged  or  proved,  and  cer- 
tified in  like  manner  as  a  deed  to  be  recorded  in  the  county 
where  the  property  is  situated,  and  must  be  filed  in  the 
office  of  the  clerk  of  that  county."  ' 

When  Under- Sheriff  to  give  i)eecZ.— "Where  a  sherifi" 
dies,  is  removed  from  office,  or  becomes  otherwise  disquali- 
fied to  act,  at  any  time  after  making  a  sale  of  real  property,; 
by  virtue  of  an  execution,  the  property,  or  a  distinct  parcel 
thereof,  may  be  redeemed,  by  paying  the  necessary  money,, 
and  delivering  the  necessary  papers,  to  his  under-sheriff,, 
who  must  also  execute  and  deliver  the  proper  deed  or  deeds, 
of  property,  not  redeemed  by  the  judgment  debtor,  his  heir, 
devisee  or  grantee.  If  the  under-sheriff  also  dies,  is  re- 
moved from  office,  or  becomes  otherwise  disqualified  to  act,, 
the  property  may  be  redeemed,  by  paying  the  necessary 
money,  and  delivering  the  necessary  papers,  to  the  sheriff's- 
successor  iu  office,  who  must  also  execute  and  deliver  the 
proper  deed  or  deeds.  The  under  sheriff,  or  the  sheriff's 
successor,  as  the  case  requires,  possesses  all  the  powers,  and 
is  subject  to  all  the  duties  a-nd  liabilities,  of  the  sheriff  who> 
made  the  sale,  touching  the  redemption  and  conveyance  of 
property  sold,  and  the  proceedings  relating  thereto  :  and. 
each  provision  of  law,  regulating  those  proceedings,  and 
applicable  to  the  sheriff  who  made,  the  sale,  is  applicable  to 
his  under-sheriff  or  successor.  This  section  applies  where  a 
sale  was  made,  either  before  or  after  this  act  takes  effect. ' '  * 

A  deed  made  by  a  successor  in  office  of  a  sheriff  who  has 
died,  or  gone  out  of  office,  after  making  an  execution  salcj 
and  without  having  conveyed,  operates  to  pass'  whatever 
was  sold  by  his  predecessor  ;  but  its  recitals  are  not  conclu- 
sive as  to  what  was  sold,  as  between  the  purchaser  and  third, 
persons." 

Money,  to  Whom  Paid. — "Where  real  property  is  sold,, 
by  virtue  of  an  execution,  by  the  under-sheriff,  or  a  deputy 
sheriff,  in  behalf  of  the  shei^iff,  money  required  to  be  paid^. 
or  a  paper  required  to  be  delivered,  to  the  sheriff,  in  order 

1  Code  Civ.  Pro.,  §  1474;  and  see  §  1468,  and  ante,  p.  389. 
'  Code  Civ.  Pro.,  §  1475;  Moore  v.  Williamitte  Transp.  etc.,  Co.,  7  Oregon, 
359. 
3  Edwards  v.  Tipton,  77  N.  C,  223. 

\ 
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to  effect  a  redemption  as  prescribed  in  this  article,  at  any 
time  before  the  last  day  of  the  fifteen  montlis  from  the  time 
of  the  sale,  may  be  paid  or  delivered,  either  to  the  sheriff, 
or  to  the  under-sheriff  or  deputy  sheriff,  who  made  the 
sale.'" 

Sale  hy  Coroner,  or  Person  Specially  Appointed. — 
"Where  real  property  is  sold,  by  virtue  of  an  execution, 
by  a  person  specially  appointed  by  the  court,  as  prescribed 
in  section  1362  or  section  1388  of  this  act,  it  may  be  re- 
deemed, as  prescribed  in  this  article,  as  if  it  had  been  sold 
by  the  sheriff,  except  as  follows  :" 

1.  "Money,  required  to  be  paid,  or  a  paper,  required  to 
be  delivered,  to  the  sheriff,  in  order  to  effect  a  redemption, 
as  prescribed  in  this  article,  at  any  time  before  the  last  day 
of  the  fifteen  months  from  the  time  of  the  sale,  must  be 
paid  to  the  ofiicer  who  made  the  sale  ;  unless  the  person 
entitled  to  redeem,  his  agent  lor  attorney,  files  with  the  clerk 
of  the  county,  with  the  paper  or  papers  required  to  be  filed, 
or  to  be  delivered  to  the  sheriff,  for  the  purpose  of  effecting^ 
the  redemption,  his  afiidavit,  to  the  effect  that  the  officer  is 
dead,  or  has  been  removed,  or,  where  he  is  a  coroner,  that 
he  is  no  longer  in  office  ;  or,  that  after  diligent  search,  the 
affiant  has  been  unable  to  find  him  within  the  county  ;  in 
which  case,  the  money  may  be  paid  into  court,  by  paying 
it  to  the  county  treasurer,  to  the  credit  of  the  cause,  with 
like  effect,  as  where  it  is  paid  to  the  sheriff,  after  a  sale  by 
the  latter." 

2.  "The  provisions  of  section  1455  of  this  act,  apply  to 
a  redemption,  upon  a  sale  made  as  prescribed  in  this  sec- 
tion ;  and  the  officer  who  sold  the  property,  must  attend,  as 
the  sheriff  is  therein  to  attend.  If  he  is  not  present,  the- 
redemption  may  be  effected,  as  prescribed  in  that  section, 
for  redemption  in  a  case,  where  the  term  of  office  of  the 
sheriff,  who  made  the  sale,  has  expired."  '' 

"If,  when  the  period  for  redemption  expires,  a  coroner, 
or  a  person  specially  appointed  by  the  court,  who  has  sold 
real  property,  by  virtue  of  an  execution,  is  dead,  or  has 
been  removed ;  or,  in  the  case  of  a  coroner,  if  he  is  no  longer 

'  Code  Civ.  Pro  ,  §  1476;  see  ante,  p.  387. 
2  Code  Civ.  Pro.,  §  1477. 
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in  office,  the  court  must,  upon  the  application  of  a. person 
■entitled  to  a  deed,  appoint  a  person  to  execute  the  deed  ac- 
cordingly." ' 

A  person  merely  appointed  to  execute  a  conveyance  upon 
&n  otherwise  perfected  sheriff's  sale,  there  being  no  money 
to  be  collected,  or  other  act  to  be  done,  security  is  not  nec- 
essary." 

14.  How  Failure  of  Title  to  Real  Estate  Sold,  may  Tie 
Remedied,  and  Contribution  Enforced. 
When  Recovery  of  PurcTiase  Money  hy  Evicted  Pur- 
■chaser. — "  The  purchaser  of  real  property,  sold  by  virtue  of 
an  execution,  his  heir,  devisee,  grantee  or  assignee,  who  is 
evicted  from  the  possession  thereof,  or  against  whom  judg- 
ment is  rendered,  in  an  action  to  recover  the  same,  may  re- 
cover the  purchase  money,  with  interest,  from  the  person 
for  whose  benefit  the  property  was  sold,  where  the  Judgment 
was  rendered,  or  the  eviction  occurred,  in  consequence 
either : 

1.  Of  any  irregularity  in  the  proceedings  concerning  the 
sale ;  or 

2.  Of  the  judgment,  upon  which  the  execution  was  issued, 
being  vacated  or  reversed,  or  set  aside  for  irregularity,  or 
error  in  fact.'" 

Judgment  Creditor's  Remedy  Thereupon. — "Where  final 
judgment  is  rendered  against  the  defendant,  in  an  action 
specified  in  subdivision  first  of  the  last  section,  the  judg- 
ment, by  virtue  of  which  the  sale  was  made,'  remains,  in  his 
favor,  valid  and  effectual  against  the  j  udgment  debtor  therein, 
his  executor,  administrator,  heir  or  devisee,  for  the  purpose 
•of  collecting  the  sum  paid  on  the  sale,  with  interest.  He 
may  accordingly  have  a  further  execution  upon  that  judg- 
ment ;  but  the  execution  does  not  affect  a  purchaser  in  good 
faith,  or  an  incumbrancer  by  mortgage,  judgment  or  other- 
wise, whose  title  or  whose  incumbrance  accrued  before  the 
actual  levy  thereof."  * 

Contribution  Between  Owners. — "Where  the  real  prop- 

'  Code  Civ  Pro.,  §  1478. 

«  Sickles  V.  Hogeboom,  10  Wend.,  563. 

»  Code  Civ.  Pro.,  §  1479. 

*  Code  Civ.  Pro.,  §  1480. 
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ertyiof  two  or  more  persons  is  liable  to  satisfy  a  judgment. 
and  the  whole  of  the  judgment,  or  more  than  a  due  propor- 
tion thereof,  has  been  collected,  by  a  sale  of  the  real  prop- 
erty of  one  or  more  of  them,  by  virtue  of  an  execution  issued 
upon  the  judgment ;  the  person  so  aggrieved,  or  his  execu- 
tor or  administrator,  may  maintain  an  action,  to  compel  a 
just  and  equal  contribution  by  all  the  persons,  whose  real 
property  ought  to  contribute  as  prescribed  in  the  next  sec- 
tion but  one."  ' 

When  Part  Owners  Redeem.— '■'■Wh.exe  the  heir,  devisee 
or  grantee  of  a  judgment  debtor,  having  an  absolute  title 
to  a  distinct  parcel  of  real  property,  sold  by  virtue  of  an 
execution,  redeems  as  prescribed  in  section  1458  of  this  act, 
the  property  sold,  or  any  part  or  parts  thereof  separately 
sold,  which  include  his  property  ;  he  may,  in  like  manner, 
maintain  an  action  to  compel  a  just  and  equal  contribution 
by  those  who  own  the  residue  of  the  property  thus  re- 
deemed." ' 

Contribution,  in  what  Order  Made.— ^'■Y^'h.Qve  an  action 
is  brought,  as  prescribed  in  the  last  two  sections,  the  real 
property  is  liable  to  contribution  in  the  following  order : 

1.  If  it  comprises  different  undivided  shares  or  distinct 
parcels,  which  have  been  conveyed  by  the  judgment  debtor, 
they  are  liable  in  succession,  commencing  with  the  portion 
last  conveyed. 

2.  If  it  comprises  different  undivided  shares  or  distinct 
parcels,  which  have  been  sold  by  virtue  of  two  or  more  exe- 
cutions, they  are  liable  in  succession,  commencing  with  the 
portion  sold  under  the  last  and  youngest  judgment. 

3.  If  it  comprises  different  undivided  shares  or  distinct 
parcels,  some  of  which  have  been  conveyed  by  the  judgment 
debtor,  and  some  of  which  have  been  sold  by  virtue  of  one 
or  more  executions,  they  are  respectively  liable  in  succes- 
sion, according  to  the  order  prescribed  in  the  first  and  sec- 
ond subdivisions  of  this  section."  ' 

Hdw  Enforced  by  use  of  Original  Judgment. — "  For  the 
purpose  of  enforcing  contribution,  as  prescribed  in  the  last 
section,  the  court  in  which  the  action  is  brought,  may,  and 

'  Code  Civ.  Pro.,  §  14H1.  s  Code  Civ.  Pro.,  §  1483. 

«  Code  Civ.  Pro.,  §  1482. 
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in  a  proper  case  must,  permit  tlie  plaintiff  to  use  the  original 
judgment,,  and  to  collect,  by  an  execution  issued  thereupon, 
out  of  any  real  property  subject  to  the  lien  thereof,  the  sum 
which  ought  to  be  contributed  by  that  property.  For  that 
purpose,  the  lien  of  the  original  judgment,  upon  that  real 
property,  when  preserved,  as  prescribed  in  the  next  section, 
continues,  for  the  term  prescribed  in  sections  1251  and  1255 
of  this  act,  to  the  extent  of  the -sum  which  ought  to  be  so 
contributed,  notwithstanding  the  payment  made  by  the 
party  seeking  contribution."  ' 

Lien,  how  Preserved. — "The  lien  of  the  original  judg- 
ment may  be  preserved,  as  prescribed  in  the  last  section,  by 
filing  in  the  clerk's  office  of  the  county  where  the  real  prop- 
erty is  situated,  within  twenty  days  after  the  payment,  for 
which  contribution  is  claimed,  an  affidavit  in  behalf  of  the 
person  aggrieved,  stating  the  sum  paid,  and  his  claim  to  use 
the  judgment  for  the  reimbursement  thereof,  with  a  notice, 
requiring  the  clerk  to  make  the  entries  specified  in  the  next 
section.  But  the  lien  is  not  preserved,  as  against  a  grantee 
or  mortgagee  in  good  faith,  for  a  valuable  consideration 
without  notice,  and  before  the  entries  are  actually  made 

Entry  upon  DocTcet. — "On  filing  the  affidavit  and  notice, 
the  clerk  must  make  upon  the  docket  of  the  judgment,  an 
entry  stating  the  sum  paid,  and  that  the  judgment  is  claimed 
to  be  a  lien  to  that  amount.  Where  it  is  desired  to  preserve 
the  lien  upon  property  situated  in  two  or  more  counties,  a 
similar  affidavit  and  notice  must  be  filed  with,  and  a  similar 
entry  made  by  the  clerk  of  each  county."  ° 

15.  Execjition  Against  the  Person. 

In  what  Cases  Issued. — "Where  a  judgment  can  be  en- 
forced by  execution,  as  prescribed  in  section  1240  of  this 
act,  an  execution,  against  the  person  of  the  judgment 
debtor,  may  be  issued  thereupon,  subject  to  the  exception 
specified  in  the  next  section,  in  either  of  the  following 
cases:" 

1.  "Where  the  plaintiff's  right  to  arrest  the  defendant 
depends  upon  the  nature  of  the  action. 

1  Code  Civ.  Pro.,  §  1484.  »  Code  Civ.  Pro.,  §  1486. 

»  Code  Civ.  Pro.,  §  1485. 
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2.  "In  any  other  case,  where  an  order  of  arrest  has  been 
granted  and  executed  in  the  action,  and,  if  it  was  executed 
against  the  judgment  debtor,  where  it  has  not  been  va- 
cated." ' 

As  the  process,  if  fair  upon  its  face,  is  a  complete  protec- 
tion to  the  sheriff,  if  the  defendant  is  not  exempt  from  ar- 
rest, it  is  unnecessary  to  review  the  authorities  as  to  the 
proper  issuing  of  a  body  execution.  We  refer,  in  the  note, 
to  some  of  the  later  ones,  and  also  to  the  statutes  of  other 
States."  A  body  execution  is  not  void  or  voidable  by  reason 
of  the  omission  of  the  teste;  and  the  failure  to  name  the 
county  to  which  the  property  execution  was  issued,  and 
directing  the  return  of  the  execution,  "  as  required  by  law," 
Instead  of  within  sixty  days  from  the  time  of  its  receipt  by 
the  sheriff,  are  defects  in  form  only,  and  the  execution  may 
be  amended  as  to  them  upon  motion  nunc  pro  tunc.^ 

If  the  direction  to  return  is  left  out  entirely,  the  execu- 
tion is  not  thereby  made  void.  An  amendment  of  the  exe- 
cution by  the  insertion  of  the  direction  as  provided  in  sec- 
tion 1366  of  the  Code  of  Civil  Procedure,  should  be  allowed 
as  a  matter  of  course." 

Against  Women. — An  execution  cannot  be  issued  against 
the  person  of  a  woman,  unless  an  order  of  arrest  has  been 
granted  and  executed  in  the  action,  and  has  not  been  va- 
cated. " 

Property  Execution  Must  first  Issue. — Unless  the  judg- 
ment debtor  is  actually  confined,  without  having  been  ad- 
mitted to  the  liberties  of  the  jail,  by  virtue  of  an  execution 

'Code Civ.  Pro.,  §1487. 

=  Mass.  Gen.  Stat.  chap.  134;  Pierce  «.  Phillips,  101  Mass.,  313;  Philbrook 
v.  Kellogg,  21  Hun,  238;  Sweeney  v.  Gillooly,  103  Mass.,  549;  BuUymore  v. 
'  Cooper,  2  Lans.,  71;  R.  I.  Gen.  Stat.,  chap.  211;  Thayer's  Petition,  11  R.  I.,  160; 
Kinnecom  t.  Waterman,  id.,  638;  Re  Kindling,  39  Wis.,  35;  Vermont  Life 
Ins.  Co.  V.  Dodge,  48  Vt.,  157;  Bx parte  Lamson,  50  Cal.,  306;  Bowden  ■»,  Bow- 
den,  75  111.,  143;  Me.  Eev.  Stat.,  chap.,  113;  Kelley  ®.  Morris,  63  Me.,  57; 
Usher  1).  Pease,  116  Mass.,  440;  Graves  u  Waite,  59  N.  Y.,  156;  Mills  t>  Hil- 
dreth,  5  Hun,  364;  McMeekin  v.  State,  48  Ga.,  353;  Norman  v.  Manciette,  1 
Sawyer,  4§4;  Prouty  «.  Swift,  51  N.  Y.,  594;  Merritt  v.  Carpenter,  3  Abb.  N. 
Y.  App.  Dec,  285;  Bamferd  v.  Keefer,  68  Penn.  St.,  389. 

3  Code  Civ.  Pro.,  §  24;  People  ea,  rel.  Utley  v.  Seaton,  Sheriff,  25  Hun,  305; 
S.  C,  18  Week.  Dig.,  240. 

*  The  Benedict  and  Burnham  Mf'g  C"o.  v.  Thayer,  20  Hun,  547. 

s  Code  Civ.  Pro.,  §  1488. 
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against  his  person,  issued  in  another  action,  or  of  an  order 
of  arrest  or  a  surrender  by  his  bail,  in  the  same  action,  an 
execution  against  his  person  cannot  be  issued,  until  an  exe- 
cution against  his  property  has  been  returned,  wholly  or 
partly  unsatisfied.  If  he  is  a  resident  of  the  State,  the  exe- 
cution against  his  property  must  have  been  issued  to  the 
county  where  he  resides.' 

The  judgment  debtor  may  waive  his  right  to  have  execu- 
tion first  issued  against  his  property,  and  returned  unsatis- 
fied, before  the  issuance  of  an  execution  against  his  person. 
The  requirement  of  the  Code  is  for  the  benefit  and  protec- 
tion of  tlie  judgment  debtor,  and  one  may  waive  any  statu- 
tory requirement  solely  for  his  own  protection." 

Executions  Simultaneously  Against  Property  and  Per- 
son.— An  execution  against  the  person  of  the  judgment 
debtor  cannot  be  issued,  without  leave  of  the  court,  while 
an  execution  against  his  property,  issued  in  the  same  action, 
remains  unreturned  ;  and  an  execution  against  his  property 
cannot  be  issued,  without  leave  of  the  court,  while  an  exe- 
cution against  his  person,  issued  in  the  same  action,  remains 
unreturned. ' 

Where  a  judgment  debtor  has  been  taken,  and  remains 
in  custody,  by  virtue  of  an  execution  against  his  person, 
another  execution  cannot  be  issued,  in  the  same  action, 
against  his  person  or  his  property,  except  in  a  case  specially 
prescribed  by  law.' 

If  a  judgment  debtor  escapes,  after  having  been  taken,  by 
virtue  of  an  execution  against  his  person,  he  may  be  retaken 
by  virtue  of  a  new  execution  against  his  person ;  or  an  exe- 
cution against  his  property  may  be  issued,  as  if  the  execu- 
tion, by  virtue  of  which  he  was  taken,  had  been  returned, 
without  his,  having  been  taken.*  What  wiU  amount  to  an 
escape  will  be  seen  in  a  subsequent  chapter. 

Where  a  judgment  debtor,  who  has  been  taken  by  virtue 
of  an  execution  against  his  person,  dies  while  in  custody,  a 
new  execution  against  his  property  may  be  issued,  as  if  the 

>  Code  Civ.  Pro.,  §  1489. 

^  New  York  Guaranty,  etc.,  Co.  «.  Rogers,  71  K.  Y.,  377. 

3  Code  Civ.  Pro.,  §  1490. 

*  Code  Civ.  Pro.,  §  1491 ;  see  Noe  v.  Christian,  46  How.  Pr.,  496. 

«  Code  Civ.  Pro.,  §  1492. 
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execution,  by  virtue  of  which  he  was  taken,  had  been  re^ 
turned  without  his  having  been  taken.' 

At  any  time  after  a  judgment  debtor  has  remained  in  cus- 
tody, by  virtue  of  an  execution  against  his  person,  for  the 
space  of  thirty  days,  the  judgment  creditor  may  serve  upon 
the  sheriff  a  vsrritten  notice,  requiring  him  to  discharge  the 
judgment  debtor  from  custody,  by  virtue  of  the  execution. 
Whereupon  the  sheriff  must  discharge  the  judgment  debtor, 
and  return  the  execution  accordingly.  After  service  of  such 
a  notice,  another  execution,  against  the  person  of  the  judg- 
ment debtor,  cannot  be  issued  upon  the  judgment ;  but  after 
his  discharge,  the  judgment  creditor  may  otherwise  enforce 
the  judgment,  as  if  the  execution,  from  which  he  was  dis- 
charged, had  been  returned,  without  his  having  been  taken." 
It  has  been  held,  in  Massachusetts,  that  an  execution  on 
which  the  judgment  debtor  has  been  taken  and  committed, 
cannot,  after  his  discharge  by  consent  of  the  creditor,  be 
levied  on  his  estate." 

The  plaintiff  in  a  qui  tarn,,  or  popular  action,  cannot  com- 
pound with,  or  discharge,  the  defendant,  without  the  order 
and  consent  of  the  court.  If  the  sheriff  lets  the  execution 
debtor  go  free,  after  such  discharge,  he  thereby  permits  or 
suffers  an  escape.  The  discharge,  so  far  as  it  relates  to  the 
moiety  of  the  penalty  belonging  to  the  people,  is  void,  and  , 
cannot  excuse  the  escape.* 

Of  course,  the  sheriff  himself,  if  he  discharges-  the  exe- 
cution debtor  of  his  own  motion,  becomes  liable  to  the  cred- 
itor, in  damages,  to  the  extent  of  the  debt.  If  he  discharge 
the  debtor,  by  direction  of  the  creditor's  al^torney,  the  onus 
is  upon  him  to  show  th^t  the  discharge  was  authorized  by 
the  creditor.  This  may  be  shown,  however,  by  making  it 
to  appear  that  the  attorney  had  duly  and  legally  satisfied 
the  judgment  of  record,  and  had  notified  him  of  the  fact. ' 
Against  what  Property  New  Execution  not  to  he  En- 
forced.—'^^A.  new  execution  against  property,  issued  in  a  case 
specified  in  the  last  two  sections,  cannot  be  enforced  against 

'  Code  Civ.  Pro.,  §  1493. 

=  Code  Civ.  Pro.,  §  1494. 

'  Newell  V.  Waitt,  121  Mass.,  554. 

••  Minton  v.  Woodworth,  11  Johns.,  474. 

°  Code  Civ.  Pro.,  §  1260,  suhd.  1. 
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an  interest  in  real  property,  including  a  chattel  real,  which. 
■was  purchased  in  good  faith  from  the  judgmeht  debtor, 
after  the  recovery  of  the  judgment  upon  which  it  is  issued  ; 
or  which  was  sold  by  virtue  of  an  execution,  issued  upon  a 
previous  or  subsequent  judgment.'" 

A  sheriff's  duty  as  to  execution  debtors  arrested  under 
the  process,  wiU  be  discussed  more  at  length  in  a  subsequent 
chapter.  It  is  well  to  state  here,  however,  that  in  an  action 
where  the  defendant  has  been,  before  judgment,  arrested 
and  admitted  to  bail,  the  sherifl  must  diligently  endeavor 
to  enforce  any  execution  issiied  and  delivered  to  him,  either 
against  the  property  or  person  of  the  debtor,  notwithstanding 
any  direction  he  may  receive  from  the  plaintiff  or  his  attor- 
ney.' 

16,  Return  of  Execution. 
When  and  how  Made. — An  execution  must  require  the 
sheriff  to  return  it  to  the  clerk,  with  whom  the  judgment 
roll  is  filed,  within  sixty  days  after  it  is  received  by  him." 
In  accordance  with  such  requirement,  the  sheriff  must, 
within  the  sixty  days,  file  it  and  the  return  thereto  with 
such  clerk."  In  computing  the  sixty  days,  the  day  the  exe- 
cution is  received  by  the  sheriflE  is  excluded.  He  has  the 
whole  of  the  sixtieth  day  from  and  after  the  day  of  receiv- 
ing it,  in  which  to  make  his  return.  So,  if  the  execution  is 
received  by  him  on  the  tenth  day  of  June,  he  may  return  it 
at  any  time  during  the  ninth  day  of  August."  The  sherifl 
must  make  a  corporal  return  of  the  execution,  with  his  pro- 
ceedings indorsed  upon  it,  to  the  proper  clerk.  The  fact 
that  the  sheriff  had  it  in  his  pocket,  with  the  proper  indorse- 
ment of  how  he  had  executed  it  upon  it,  and  so  was  in  the 
-clerk's  office  before  the  sixty  days  had  expired,  does  not 
make  a  return  of  the  process.  °  The  office  of  the  return  is 
.merely  to  show  the  satisfaction  or  part  satisfaction  of  the 

1  Code  Civ.  Pro.,  §  1495.     . 

•'  Code  Civ  Bro.,  §§  598,  597. 

3  Code  Civ.  Pro.,  §  1366. 

■•  Code  Civ.  Pro.,  §  23. 

"  Homan  v.  Liswell,  6  Cow.,  657;  Muzzy  v.  Howard,  43  Vt.,  23. 

"  Beall  t.  Sliattuck,  53  Miss.,  358;  Balkum  v.  Harper,  50  Ala,,  429;  Anderson 
V.  Blythe,.54  Ga.,  nOT;  Bank  of  Louisville  v.  Hurl,  8  Bush'(Ky.),  63!;  Brown 
t.  People,  3  Col.,  115. 
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judgment,  or  the  failure  to  make  satisfaction  of  any  part  of 
the  judgment.'  It  is  no  part  of  its  office  to  show  what  land 
is  sold  upon  the  execution  ; '  or  the  price  at  which  it  is  sold, 
or  that  legal  notice  of  the  sale  was  given/  Arid  the  court 
cannot  compel  a  sheriff,  who  has  returned  an  execution,  to 
return  further  a  specification  of  what  was  sold  to  enable  the 
defendant  to  sue  him.  *  The  return  may  be  made  at  any  time 
within  the  sixty  days,  if  no  goods  are  found,  or  if  only  part 
of  the  amount  named  in  the  execution  is  collected.'  But, 
upon  being  paid  the  full  amount  due  upon  an  execution  in 
his  hands,  a  sheriff  must  imTned Lately  indorse  thereupon  a 
return  of  satisfaction  thereof.  He  must  also  "deliver  to 
the  person  making  the  payment,  upon  the  latter' s  request, 
and  payment  of  the  fees  allowed  by  law  therefor,  a  certified 
copy  of  the  execution,  and  of  the  return  of  satisfaction 
thereupon  ;  which  may  be  filed  with  the  clerk  of  the  same 
county,  who  must  thereujjon  cancel  and  discharge  the  docket 
■of  the  Judgment,  as  if  the  judgment  roll  was  filed  in  his 
office,  and  the  execution  was  returned  to  him  as  satisfied. 
But  this  section  does  not  exonerate  the  sheriff  from  his  duty 
to  return  the  execution  to  the  clerk  with  whom  the  judg- 
ment roll  is  filed."  ° 

It  would  seem,  however,  that  the  sheriff  need  not  make 
the  corporal  return  of  the  execution,  so  indorsed,  to  the 
proper  clerk  until  the  last  of  the  sixty  days,  if  he  chooses 
to  wait.  At  the  end  of  the  sixty  days  he  must  return  the 
execution,  whether  or  not  the  entire  amount,  or  any  part  of 
it,  has  been  made,  with  his  proceedings  indorsed  thereon, 
which  indorsement  must  be  under  his  hand  ;  that  is,  signed 
by  him,  to  the  clerk  with  whom  the  judgment  roll  is  filed.' 
Such  return  may  be  made  by  delivering  the  execution  so  in- 
dorsed to  the  proper  clerk  personally ;  or,  if  the  officer 

'  Gardner  v.  Eberhart,  82  lU.,  316. 

-  Jackson  v.  Walker,  4  Wend.,  462;  Gardner  «.  Eberhart,  82  111.,  316. 

8  Miller  V.  Wilson,  33  Md.,  297;  see  Bell  «.  Weatherford,  13  Bush  (Ky.),  505; 
Dawscm  V.  Jackson,  62  Ind.,  171;  Stewart  v.  Houston,  25  Ark.,  311;  Kinney ». 
Knoebel,  47  111.,  417. 

*  Shindlerw.  Blunt,  1  Sandf.,  683. 

'  Whitehead  v.  Helen,  74  N.  C,  679. 

'  Code  Civ.  Pro.,  §  1266. 

'Code  Civ.  Pro.,  §  103. 
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making  the  return  in  the  name  of  the  sheriff,  resides  in  a 
place  other  than  where  the  clerk's  office  is  situated,  by  de- 
positing the  execution  in  the  post-office  nearest  to  the  place 
of  residence  of  the  officer  making  the  return,  properly  in- 
closed in  a  post-paid  wrapper,  addressed  to  the  clerk,  at  the 
place  where  his  office  is  situated.'  The  return,  indorsed 
upon  the  execution,  should  substantially  state  what  the 
officer  had  collected  upon  it,  if  he  have  collected  anything. 
If  a  levy  had  been"  made,  but  the  sale  had  not  been  had 
within  the  sixty  days,  the  return  should  state  the  fact. 
Nothing,  without  the  consent  of  the  judgment  creditor,  or 
the  direction  of  the  court,  will  excuse  the  sheriff  from 
making  the  required  return.  If  the  return  is  not  made,  the 
presumption  is  that  the  officer  did  not  even  make  a  levy, 
and  actually  omitted  to  do  anything  in  the  discharge  of  his 
duty  to  collect  the  execution."  A  sheriff  must  return  an 
execution,  although  he  has  paid  over  a  part  of  the  money 
collected,  and  the  remainder  has  been  attached,  and,  if  he 
neglects  so  to  do,  an  attachment  may  issue  against  him.  It 
is  no  answer  for  him  to  say  that  he  has  not  been  notified 
to  make  a  return."  The  defendant,  as  well  as  the  plaintiff, 
may  require  the  sheriff  to-  return  an  execxition  on  which 
money  has  been  collected  or  paid,  unless  the  parties  have 
compromised  before  the  return  day,  in  which  case  neither 
-party  can  compel  a  return.  But  the  plaintiff  cannot  com- 
pel the  sheriff  to  return  a  writ,  in  the  hands  of  a  special 
deputy  appointed  by  him,  at  the  request  of  the  plaintiff.* 

It  has  been  held  that  where  part  of  the  money  collected 
on  an  execution  has  been  attached,  and  the  sheriff  has  not 
been  notified  to  make  a  return  of  the  execution,  an  order 
for  an  attachment  against  him  should  be  modified  by  add- 
ing, "unless  within  ten  days  a  return  of  it  shall  be  made 
according  to  the  demand  thereof."  ' 

'  Code  Civ.  Pro.,  §  102. 

■>  Wehle  V.  Conner,  63  N.  Y.,  258. 

'  Parker  v.  Bradley,  46  N.  Y.  Super.  Ct.  (14  J.  &  S.),  244;  and  see  Wehle  v. 
Conner,  63  N.  Y.,  258;  aff'g  S.  C,  40  N.  Y.  Super.  (8  J.  &  S.),  24;  Same  v. 
Same,  69  N.  Y.,  546;  rev'gS.  C,  41  N.  Y.  Supr.  (9  J.  &  S.),  201. 

*  Crocker  on  Sheriffs,  §  427;  citing  Allen,  202;  Sewall,  409;  Demoranda  v. 
Dunkin,  4  Tr.,  119. 

'  Parker  v.  Bradley,  46  N.  Y.  Supr.  (14  J.  &  S.),  244. 
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If  the  return  is  made  by  the  under  sheriff  or  by  a  deputy, 
it  must  be  in  the  name  of  the  sheriff.'  If  it  be  in  the  name 
of  the  officer  making  the  return,  and  not  in  that  of  the 
sheriff,  it  is  not  a  sufficient  return."  If  the  sheriff  makes 
ah  evasive  return,  so  that  the  plaintiff  cannot  safely  pro- 
ceed against  him  in  an  action  for  a  false  return,  he  may  be 
required  to  perfect  his  return,  even  though  the  time  for 
bringing  an  action  has  by  statute  expired  since  the  date  of  re- 
turn." The  New  York  Superior  Court  has  power  to  compel 
the  sheriff  of  a  foreign  county  to  return  an  execution,  issued 
from  that  court,  as  incident  to  the  authority  to  issue  the 
same.* 

A  sheriff  wiU  be  protected  against  an  action  for  a  false  re- 
turn, unless  bad  faith  appears,  where  he  returns  that  he 
made  a  levy  upon  goods ;  that  the  title  to  the  goods  was 
disputed  ;  that  he  summoned  an  inquest,  and  the  title  was 
found  against  him,  and  no  indemnity  was  given  him,  or 
other  protection  afforded  him. ' 

An  execution  issued  against  a  city  marshal  on  a  district 
court  judgment,  a  transcript  of  which  has  been  filed  in  the 
county  clerk's  office,  must  be  returned  by  the  sheriff  to  the 
clerk  of  the  court  of  common  pleas,  and  not  to  the  clerk  of 
the  city  and  county  of  New  York ;  the  local  act.  Laws  1862, 
chapter  484,  not  being  repealed  by  section  1367  of  the  Code 
of  Civil  Procedure.' 

Return  '•'■nulla  honay — If  the  sheriff  finds  no  goods  or 
chattels,  lands  or  tenements,  of  the  judgment  debtor  within 
his  county,  out  of  which,  the  execution  may  be  made,  he 
may  indorse  upon  the  execution,  over  his  signature,  the 
words  '^'^  nulla  hona,^''  and  return  it  so  indorsed  to  the  proper 
clerk,  at  any  time  within  the  sixty  days.  Such  return  may 
be  made,  where,  though  the  debtor  has  property,  yet  it  is 
so  subject  to  previous  liens  that  the  amount  of  the  execu- 

^  AnU,  p.  16. 

2  Simonds  d.  Catlin,  2  Caines,  61;  8.  C,  Col.  &  Cai.  Cas.,  346. 

3  Davis  c.  Weybiirii,  1  How.  Pr.,  153.  ' 
*  Shindler  v.  Blunt,  1  Sandf.,  683. 

"  Code  av.  Pro.,  §§  1418,  1419;  Bayley  v.  Bates,  8  Johns.,  185;  Van  Cleef ». 
Fleet,  15  id.,  147;  Curtis  v.  Patterson,  8  Cow.,  65. 

«  Bartel  v.  Cunningham,  59  How.  Pr.,  129;  8.  C,  8  Abb.  K.  Cas.,  226.1  See 
Ccnsol.  Act.,  1882,  §  1398. 
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tion,  or  any  part  thereof,  could  not  be  made  out  of  it. 
A  sheriff  always  acts  at  Ms  perU,  in  returning  an 
execution  '■'■nulla  hona^  It  is  true  that  in  an  action 
for  a  false  return,  the  plaintiff  must  falsify  the  return.  He 
may  do  this,  however,  hj  prima  fade  evidence  ;  e,  gf.,  if  he 
show  property  in  the  possession  of  the  execution  debtor, 
which  might  have  been  levied  upon  under  the  execution,  he 
has  shown  sufficient  to  sustain  the  case.  And  the  burden 
is  upon  the  sheriff  to  show  that  the  debtor  had  no  title  to, 
or  leviable  interest  in,  the  property  during  the  sixty  days 
subsequent  to  the  receipt  of  the  execution  by  him,  or  that 
the  title  to  the  property  was  disputed,  and  he  had  duly  pro- 
ceeded according  to  the  provisions  of  the  Code  of  Civil 
Procedure,  and  the  jury  had  found  the  title  in  the  third 
person,  and  the  execution  creditor  offered  no  indemnity  or 
other  protection.' 

An  officer's  return  on  a  sale  of  the  right  of  a  debtor  of 
redeeming  mortgage^  land,  which  sets  forth  that  "  I  could 
not  find  the  debtor  in  my  precinct,"  is  a  sufficient  return, 
and  the  fact  that  the  return  also  stated  that  a  notice  was 
sent  by  mail  is  immaterial."  So,  an  entry  by  the  sheriff  on 
an  execution,  "no  property  pointed  out  on  which  to  levy 
this  j^ /a,"  with  the  date,  was  held  sufficient."  But  the 
easiest  and  best  return  of  nothing  collected,  which  a  sher- 
iff can  make,  is  to  indorse  the  words  '■^ nulla  hona^'' 
over  his  signature,  upon  the  execution.*  But  a  re- 
turn in  the  words  "wholly  unsatisfied"  is  insufficient;' 
the  return  must  be,  in  effect,  that  no  property  could  be 
found  out  of  which  to  make  the  execution.  A  return  of 
'■^  nulla  bona,"  after  levy  and  inventory,  has  been  held  to 
be  regular  and  proper ;  the  legal  import  of  such  return, 
is  simply  that  the  goods  levied  upon  are  not  applicable  to 
the  plaintiff's  writ.* 

'  Magne  v.  Seymour,  6  Wend.,  309;  Curtis  ■».  Patterson,  8  Cow.,  65;  Lum- 
mis  «.  Kasson,  43  Barb.,  373;  Mumper  o.  Rushmore,  79  N.  Y.,  19;  Denton  v. 
Livingston,  9  Johns  ,  96;  Cromwell  v.  Gallup,  17  Hun,  49. 

"  Owen  9.  Neveau,  128  Mass.,  427. 

» Ellis  «.  Atlantic  and  Gulf  R.  R.  Co.,  61  Ga.,  363;  and  see  Treptowt).  Buse, 
10  Kan.,  170;  Howell  v.  Donaldson,  7  Heisk.  (Tenn.),  306. 

*  See  Barker  v.  Dayton,  28  Wis.,  367;  Lovegrove  v.  Brown,  60  Me.,  592. 

5  McDoweU  e.  Clark,  68  N.  C,  118. 

«  Waterman  v.  Merlll,  33  N.  J.  L.  (4  Vr.),  378. 
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Disposition  of  Proceeds. — Formerly,  in  strictness,  moneys 
collected  upon  an  execution  by  a  sheriff  were  to  be  brought 
into  court.'  Afterward  it  became  a  suflBcient  answer  for  a 
sheriff,  when  sued  for  not  bringing  the  moneys  into  court,  to 
say  that  he  had  paid  them  over  into  the  hands  of  the  exe- 
cution creditor.  And,  latterly,  the  general  practice  has 
been  to  pay  the  proceeds  to  the  execution  creditor,  or  to 
his  attorney.  There  is  no.  statute  governing  the  subject, 
and,  in  this  regard,  expressly  pointing  out  the  sheriff's  duty. 
But  the  practice  has  been  from  the  earlier  times,  for  the 
sheriff  to  bring  the  money  into  court.  And  this  practice  is 
good  even  at  the  present  time.  If  there  can  be  no  doubt  as 
to  who  is  entitled  to  the  proceeds,  the  sheriff  should  pay 
them  over  to  the  one  entitled  to  receive  them,  or  to  his  at- 
torney. But  if  there'be  doubt,  if  there  be  adverse  claimants 
of  the  proceeds,  the  sheriff  is  not  bound,  at  his  peril,  to  de- 
termine the  matter,  nor  need  he  apply  to  th6  court  for  di- 
rection and  protection.  He  may,  with  the  execution  and  as 
part  of  the  return  thereof,  deliver  the  proceeds  to  the  clprk 
of  the  county  where  the  execution  is  to  be  returned.  This 
is  a  payment  of  the  money  into  court."  Under  the  Code  the 
money  might  be  paid  by  the  sheriff'  directly  to  the  county 
treasurer.  °  It  is  better,  however,  to  return  the  money  with 
the  execution  to  the  county  clerk,  when  it  is  desired  to  bring 
the  proceeds  into  court. 

The  sheriff  is  not  bound  to  pay  over  the  proceeds  as  soon 
as  he  has  collected  them,  although  a  return  of  execution  and 
proceeds  should  always  be  made  as  soon  as  it  conveniently 
can  be.  But  if  the  officer  retain  the  money,  without  a 
sufficient  excuse,  after  the  sixty  days,  he  is  liable  to  an 
action  therefor,  and  may  be  compelled  to  pay  interest  upon 
the  amount  from  the  expiration  of  the  sixty  days.  The 
sheriff  cannot,  when  sued,  pay  the  money  into  court,  and 
thus  protect  himself  from  costs  and  interest.'  An  action 
may  be  maintained  against  the  sheriff  for  the  proceeds,  if 

'  Bacon's  Abridgement  (tit.  Execution,  C). 

'  Nelson  v.  Kerr,  59  K  T.,  224;  Acker  ■».  Ledyard,  8  id.,  63;  and  see  Brown 
v.  People,  3  Col.,  115. 

«  Code  Civ.  Pro.,  §  745. 

*Dygert  i).  Crane,  1  Wend.,  534;  Dale  -o.  Birch,  3  Camp.,  346;  Swain  «. 
Merland,  1  B.  &  B.,  370. 
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he  neglects  to  make  a  proper  disposition  of  them,  without  a 
previous  demand.'  Though  an  officer  sell  under  a  particu- 
lar execution,  he  may,  at  any  time  before  the  return  of  the 
process,  apply  the  proceeds  upon  another  execution,  which 
he,  subsequently  to  the  sale,  discovers  to  be  prior  to  that 
under  which  the  sale  was  made." 

Effect  of  Return. — The  lien  of  an  execution  without  levy, 
expires  with  the  return  thereof."  It  has  been  held  that  the 
sheriff's  return  of  a  sale  of  land  on  execution,  stating  the 
facts  requisite  to  constitute  a  sale,  takes  the  contract  out  of 
the  statute  of  frauds.*  The  return  of  a  sheriff  upon  an  exe- 
cution, as  to  matters  required  to  be  returned  in  the  discharge 
of  his  official  duties,  cannot  be  contradicted  by  the  sheriff, 
nor  by  the  parties  to  the  execution,  by  parol  evidence,  ex- 
cept in  a  direct  proceeding."  But,  as  to  acts  not  official  or 
necessary  in  the  performance  of  his  dut;y,  the  return  is  no 
evidence  whatever,  at  least  in  the  sheriff's  favor."  It  might 
operate  as  an  admission  against  him.  But  a  judgment 
creditor  in  an  execution  is  not  so  bound  by  the  return  of 
nulla  bona  on  the  writ,  that  he  may  not  be  permitted  to 
show,  in  a  direct  proceeding,  that  during  the  life  of  the 
execution,  there  was  personal  property  belonging  to  the 
execution  defendant,  within  the  jurisdiction  of  the  officer, 
which  might  have  been  seized  by  him.'^ 

Liability  for  Neglect  to  Return. — The  liability  of  the 
sheriff  for  neglect  to  make  a  return,  will  be  discussed  more 
fully  in  a  subsequent  chapter.  Suffice  it  here  to  ^ay  that 
an  action  may  be  maintained  against  the  sheriff  by  the  exe- 
cution creditor,  for  a  neglect  to  return  the  execution  within 

>  Nelson 0.  Kerr,  59  N.  Y.,  234;  Brewster®.  Van  Ness,  18  Johns.,  133. 

2  Peck  «.  TifiEany,  3  N.  Y.,  451. 

8  Code  Civ.  Pro.,  §  1405;  Hathaway  «.  Howell,  54  N.  Y.,  97;  Sturge?' Appeal, 
86  Penn.  St.,  413;  Carnahan  v.  People,  3  111.  App.,  630. 

*Lmn  Boyd,  etc.,  Co  v.  Terrill,  13  Bush  (Ky.),  463;  Sanborn  v.  Chamber- 
lain, 101  Mass.,  409. 

'  Sheldon  «.  Payne,  7  N.  Y.,  453;  Russell  ».  Gray.  11  Barb.,  541;  Gillespie 
■».  Splahn,  1  Wilson  (Ind.),  328;  Wilcox  «  Emerson,  10  R.  I.,  370;  Bogne's 
Appeal,  83  Penn.  St.,  131;  True  v.  Emery,  67  Me.,  38;  Hotchkiss  v.  Hunt,  56 
Me.,  253. 

6  Browning;  D.  Hanford,  5  Den.,  586;  rev'g  S.  C,  7  Hill,  130-  Lindley  «.  Kel- 
ky.  43  Ind.,  394. 

'  Re  Tills,  11  Bank'r  Reg,,  314;  and  see  Treptow  ■».  Buse,  10  Kan  ,  170. 
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the  sixty  days.  And  the  measure  of  damages,  ordinarily, 
would  be  the  amount  due  upon  the  execution.  But  the 
amount  of  damages  may  be  reduced  by  showing  that  the 
defendant  had  no  property  ;  or  that  the  plaintiff  had  less 
interest  in  the  execution  than  the  face  of  it,  and  that  he  has 
no  right  to  demand  the  payment  of  the  full  amount  thereof.' 
It  may  also  be  shown  that  the  judgment  was  fraudulent  and 
void  ;  that  it  has  been  paid,  assigned,  and  does  not  belong 
to  the  plaintiff."  So  proof  that  the  plaintiff  had  directed 
the  execution  not  to  be  returned,  or  that  the  sheriff  had  pro- 
cured it  to  be  stayed  by  the  order  of  the  court,  are  lawful 
defenses.'  Anything,  in  fact,  which  attacks  the  judgment, 
or  shows  that  the  plaintiff's  interest  is  affected,  is  a  good  and 
valid  defense  to  the  action.  Therefore,  any  evidence  which 
proves  that  the  plaintiff's  interest  is  beyond  his  control,  as 
that  it  is  levied  upon  by  an  attachment,  and  is  liable  to  be 
applied  on  the  same,  or  on  a  valid  process  to  the  payment 
of  his  lawful  debts,  is  proper  to  be  considered.  In  fact, 
there  is  no  rule  of  law  which  precludes  proof,  showing  that 
less  damages  have  been  sustained  than  the  amount  of  the 
execution,  even  when  the  neglect  is  not  justified  or  excused.* 
But  if  the  execution  creditor  assumes  to  control  the  execu- 
tion, or  to  treat  it  as  properly  in  the  hands  of  the  sheriff 
after  the  return  day  has  passed,  he  waives  his  right  of  action. 
He  cannot  treat  the  process  as  rightfully  in  the  hands  of  the 
oflacer,  and  at  the  same  time  sue  for  damages  because  it  was 
not  returned/  Of  course  such  matters  as  the  plaintiff's 
interference  and  extension  of  time  must  be  alleged  by  the 
sheriff  in  defense,  and  the  onus  is  upon  him  to  prove  them.' 
But  the  officer  may  make  a  return  of  "nulla  iona"  even 
after  the  action  is  commenced  against  him,  for  the  failure  to 
make  return  within  the  sixty  days. '    Such  return  will  be 

'  Wehle  V.  Connor,  69  N.  Y.,  546,  549. 

*  Wehle  V.  Connor,  69  N.  Y.,  550;  citing  Crocker  on  Sheriffs,  §  853,  and  cases 
cited;  Cornell  v.  Barnes,  7  Hill,  35. 

'  Root  V.  Wagner,  30  N.  Y.,  1;  Homan  v.  Liswell,  6  Cow.,  659;  Gorham  o. 
Gale,  7  id.,  739;  Humphrey  v.  Hathorn,  24  Bush.,  278. 

*  Wehle  ■».  Connor,' 69  N.  Y.,  547. 

'  McKinley  u  Tucker,  6  Lans.,  214;  overruling  Same  v.  Same,  59  Barb.,  93; 
Corning  v.  Southland,  3  Hill,  552;  Sawyer  v.  Glenn,  11  Heisk.  (Tenn.),  754. 
8  Chaffln  V.  Stuart,  57  Tenn.,  296. 
'  Bechstein  v.  Sammis,  10  Hun,  585. 
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evidence  in  his  favor,'  notwithstanding  it  was  made  after 
the  commencement  of  the  action  ; "  and  unless  the  plaintiff' 
contradicts  the  return,  he  is  entitled  to  recover  only  nominal 
damages.'  The  oflBcer  so  sued  may  show  in  his  defense  that 
the  execution  was  void  for  want  of  jurisdiction,  notwith- 
standing he  has  collected  a  part  of  the  amount,  and  has 
made  a  return  of  his  proceedings  in  so  doing.  By  collectings 
a  portion  of  the  amount,  he  did  not  become  bound  to  collect 
the  remainder.  When  an  officer  becomes  satisfied  that  there 
is  a  want  of  jurisdiction,  he  is  not  bound  to  act  further  in 
any  way.' 

Amendment  and  Canceling  of  Return. — The  Supreme^ 
Court  possesses  general  authority  over  its  own  records,  and 
may,  in  its  discretion,  j)ermit  amendments  of  them  to'be- 
made.  The  practice  is  very  common,  and  the  power  well 
ascertained.  It  may,  on  motion,  alter,  amend,  correct  or 
cancel  a  return  to  make  it  conformable  to  truth,  or  to  relieve 
a  sheriff  from  a  mistake  or  wrongful  act  of  his  deputy, 
where  the  rights  of  third  persons  are  not  affected  thereby.^ 
The  return  may  be  amended,  by  leave  of  court,  at  any  time, 
even  after  an  action  has  been  commenced  against  the  sheriff, 
for  an  insufficient  and  false  return,"  or  after  the  death  of 
the  sheriff,  or  after  the  expiration  of  his  term  of  office.' 

A  deputy  sheriff  returned  an  execution  '■'■nulla  'bona.'''' 
Thereafter,  with  the  consent  of  the  plaintiff's  attorney,  and 
of  the  county  clerk,  he  took  the  execution  from  the  clerk' s 
office,  erased  the  return,  and  collected  moneys  on  the  exe- 
cution. It  was  held,  by  the  Court  of  Appeals,  tbat  the  pro- 
cess was  erroneous  and  not  void,  and  that  the  sheriff  was 
responsible  to  the  plaintiff  for  the  moneys.  That  the  party 
not  having  applied  to  have  the  execution  set  aside,  the 
sheriff  could  not  avail  himself  of  any  defects  in  it ' 

'  Browning  v.  Hanford,  5  Denio,  586;  Witer  Com'rs  v.  Lansing,  45  N.  Y.,. 
19;  Russel  «.  Gray,  UBarb.,  541;  Henderson®.  Carins,  14  Barb.,  15. 

'  Glover  v.  Whittenhall,  3  Denio,  633;  Birkbeck  «.  Stafford,  14  Abb.  Pr.,  285. 

'  Bechstein  ».  Sammis,  10  Hun,  585. 
,■     *  Tucker  v.  Malloy,  48  Barb.,  85. 

'  Barker  ».  Binninger,  14  N.  Y.,  270;  King  t.  Russell,  40  Tex.,  134;  Gran- 
berry  v.  Crosby,  7  Heisk  (Tenn.),  579;  Jarboe  v.  Hall,  37  Md.,  345. 

«  People  u.  Ames,  35  N.  Y.,  482. 

'  Perdew  v.  Davis,  31  Tex.,  488;  Flanagan  ».  Tinen,  53  Barb.,  587;  8.  C, 
37  How.  Pr.,  130;  Scruggs  d.  Scruggs,  46  Mo.,  271;  but  see  Bibb  «.  Collins,  51 
Ala.,  450. 

«  James  ».  Gurley,  48  N.  Y.,  163. 
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CHAPTER  Y. 


OF  THEIR  DUTIES  IN  SPECIAL  PROCEEDINGS,  AND  IN  CERTAIN 

CASES. 


SECTION  I. 

SPECIAL  PKOCEEDINGS   COMMENCED  BY  "WKIT. 

1.  Habeas  Corpus^  to  Testify. 
This  writ  may  be  issued  by  any  court  of  record,  other 
than  a  justice's  court  of  a  city,  or  by  any  judge  of  such 
court  of  record,  or  justice  of  the  Supreme  Court,  in  an  ac- 
tion or  special  proceeding,  civil  or  criminal,  pending  therein, 
for  the  purpose  of  bringing  before  the  court  a  prisoner  de- 
tained in  a  jail  or  prison  within  the  State,  to  testify  as  a 
witness  in  the  action  or  special  proceeding  in  behalf  of  the 
applicant.  Such  writ  i  is  issued  on  the  application  of  a 
party  to  such  action  or  special  proceeding.'  Such  writ  may 
also  be  issued  by  any  justice  of  the  Supreme  Court,  on  the 
application  of  a  party  to  a  special  proceeding,  civil  or  crimi- 
nal, pending  before  any  ojBicer  or  body  authorized  to  exam- 
ine a  witness  therein  ;  and  a  judge  of  a  superior  city  court, 
a  county  judge  or  a  special  county  judge,  residing  in  the 
same  county  where  the  officer  resides,  or  the  court  or  other 
body  sits,  in  or  before  which  such  special  proceeding  is 
pending,  may  issue  siich  writ."  So,  also,  upon  the  applica- 
tion of  a  party  to  an  action,  pending  before  a  justice  of  the 
peace,  or  in  a  justice's  court  of  the  city,  or  a  district  court 
of  the  city  of  New  York,  such  writ  may  be  issued  by  a  jus- 
,  tice  of  the  Supreme  Court ;  or,  if  residing  within  the  county 
where  the  justice  resides,  or  the  pourt  is  located,  or  the  pris- 

'  Code  of  Civ.  Pro.,  2008;  Laws  1880,  chap.  416;  3  R.  S.  (7th  ed,),  §§  2624, 
2623,  id.  (6th  ed.),  §§  1106,  1107;  id.  (5th  ed.),  §  1101. 
"Code  Civ.  Pro.,  §3009. 
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oner  is  confined,  as  the  case  may  be,  by  a  judge  of  a  superior 
city  court,  a  county  judge  or  a  special  county  judge,  for  the 
purpose  of  bringing  before  such  justice  of  the  peace  or  jus- 
tice's court  of  a  city,  or  district  court,  a  prisoner  confined 
in  the  jail  of  the  county  where  the  action  is  to  be  tried,  or 
an  adjoining  county.' 

Shall  not  Issue,  when. — Such  writ  shall  not  be  issued  to 
bring  up  a  prisoner  sentenced  to  death,  nor  shall  it  be  issued 
to  bring  up  a  prisoner  confined  under  any  other  sentence  for 
a  felony;  except  where  the  application  is  made  in  behalf  of 
the  people  to  bring  him  up  as  a  witness  on  the  trial  of  an 
indictment,  and  then  only  by  and  in  the  discretion  of  a  jus- 
tice of  the  Supreme  Court,  or  a  judge  of  a  superior  city 
court." 

Must  he  Under  Seal. — The  writ  must  be  under  the  seal 
of  the  court  by  which  it  is  awarded.  Where  it  is  allowed 
by  a  judge  out  of  court,  and  is  returnable  before  a  court  of 
record,  it  must  be  issued  under  the  seal  of  the  court  before 
which  it  is  returnable.  Where  it  is  returnable  before  a 
judge  out  of  court,  or  before  a  body  or  tribunal  other  than 
a  court  of  record,  it  must  be  issued  under  the  seal  of  the 
Supreme  Court.  Where,  as  above  required,  the  seal  of  the 
Supreme  Court  is  required,  it  may  be  the  seal  of  the  county 
wherein  the  writ  is  awarded,  or  wherein  it  is  returnable. ' 

Allowance  of  Indorsed. — The  presiding  judge  of  a  court, 
by  which  such  writ  is  awarded,  or  the  judge  or  justice  who 
allows  such  writ  out  of  court,  must  sign  an  allowance  thereof 
indorsed  thereupon,  stating  the  date  of  the  allowance;*  and 
where  it  is  awarded,  on  the  application  of  the  attorney- 
general  or  district  attorney,  having  charge  of  the  action  or 
special  proceeding,  the  indorsement  of  the  allowance  thereof 
must  state  that  it  was  issued  on  such  an  application.' 

Form  of,  and  when  Returnable, — It  must  be  issued  in 
behalf  of  the  people  of  the  State  ;  but  where  it  is  awarded 
upon  the  application  of  a  private  person,  it  must  show  that 
it  was  issued  upon  the  relation  of  that  person.  The  oflScer 
or  other  person,  against  whom  the  writ  |is  issued,  shall  be 

.  '  Code  Civ.  Pro.,  §  2010.  "    •  Code  Civ.  Pro.,  §  1996. 

»  Code  Civ.  Pro.,  §  2011.  '  Code  Civ.  Pro.,  §  199a. 

'  Code  Civ.  Pro.,  §  1992, 
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styled  tlie  defendant  therein; '  and  it  may  be  made  returnable 
forthwith,  or  on  a  future  day  named  therein." 

Service  of. — The  writ  can  be  served  only  by  an  elector  of 
the  State.  Service  may  be  made  by  delivering  it  to  the  per- 
son to  whom  it  is  directed.  If  he  cannot  be  found,  with  due 
diligence,  it  may  be  served  by  leaving  it  at  the  jail  or  other 
place  in  which  the  prisoner  is  confined,  with  any  under 
officer,  or  other  person  of  proper  age,  having  charge,  for  the 
time,  of  the  prisoner,  and  paying  or  tendering  to  him  the  fees 
or  charges  for  bringing  up  the  prisoner.  If  the  person,  upon 
whom  the  writ  ought  to  be  served,  keei>s  himself  concealed, 
or  refuses  admittance  to  the  person  attempting  to  serve  it, 
it  may  be  served  by  affixing  it  in  a  conspicuous  place  on  the 
outside,  either  of  his  dwelling-house,  or  the  place  where  the 
prisoner  is  confined,  and  in  such  case  the  service  is  com- 
plete, without  tendering  the  fees  or  charges  for  bringing  up 
the  prisoner."  Where  the  prisoner  is  in  custody  of  a  sheriff, 
coroner,  constable  or  marshal,  the  service  is  not  complete 
unless  the  person  serving  the  writ  tenders  to  the  officer  the 
fees  allowed  by  law  for  bringing  up  the  prisoner,  and  de- 
livers to  him  an  undertaking,  with  at  least  one  surety,  in  a 
sum  specified  therein,  to  the  effect  that  the  surety  will  pay 
the  charges  of  carrying  back  the  prisoner,  if  he  shall  be 
remanded  ;  and  that  the  prisoner  will  not  escape  by  the  way, 
either  in  going  to,  remaining  at,  or  returning  from  the  place 
to  which  he  is  to  be  taken.  The  sum  so  specified  must  be 
at  least  twice  the  sum  for  which  the  prisoner  is  detained,  if 
he  is  detained  for  a  specific  sum  of  money  ;  if  not,  it  must 
be  $1,000.'  A  court  or  a  judge,  allowing  a  vsrrit  of  habeas 
corpus,  directed  to  any  person  other  than  a  sheriff,  coroner, 
constable  or  marshal,  may,  in  its  or  his  discretion,  require 
the  applicant,  in  order  to  render  the  service  thereof  com- 
plete, to  pay  the  charges  of  bringing  up  the  prisoner ;  and 
in  such  case  the  amount  of  the  charges,  not  to  exceed  the 
fees  allowed  by  law  to  a  sheriff  for  a  similar  service,  must 
be  specified  in  the  certificate  allowing  the  writ.'  But  where 
the  vFxit  is  allowed  on  the  application  of  the  attorney-general, 

'  Code  Civ.  Pro.,  §  1994.  ■•  Code  Civ.  Pro.,  §  2000. 

«  Code  Civ.  Pro.,  §  1998.  '  Code  Civ.  Pro.,  §  3C01. 

»  Code  Civ.  Pro.,  §§  3003,  2003. 
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or  a  district  attorney,  these  provisions  in  regard  to  tender- 
ing fees  and  delivering  an  undertaking  do  not  apply,'  and, 
as  we  have  just  seen,  the  tender  of  fees  is  excused  in  case 
the  person  upon  whom  the  service  should  be  made,  keep& 
himself  concealed  or  refuses  admittance. 

Return  to,  and  Production  of  Prisoner. ^Knj  officer  to 
whom  the  writ  is  delivered,  whether  directed  to  him  or  not, 
must  make  a  return  thereto,  stating  for  what  cause  the 
prisoner  is  held,  and  must  obey  the  writ  by  producing  the 
prisoner  as  therein  required,  unless  he  be  confined  under 
sentence  of  death,  when  a  return  to  that  effect,  without  pro- 
ducing him,  is  a  sufficient  obedience.  Upon  a  refusal  or 
neglect  to  make  such  return,  and  to  obey  said  writ,  such 
officer  forfeits  to  the  people — if  the  writ  was  issued  upon 
the  application  of  the  attorney-general,  or  a  district  attor- 
ney, or,  in  any  other  case,  to  the  party  on  whose,  application 
the  writ  was  issued — the  sum  of  $500." 

When  a  term  of  court  fails,  or  is  adjourned,  or  the  time 
or  place  of  holding  the  same  is  changed,  a  writ  returnable 
at  that  term,  is  not  thereby  abated,  discontinued  or  ren- 
dered void,  but  is  then  returnable  at  the  time  and  place  to 
which  the  term  is  adjourned  or  changed,  or,  if  it  fails,  at 
the  next  term. ' 

The  officer  need  only  look  to  the  writ  itself,  and,  if  it  is^ 
issued  by  a  court  or  officer  having  authority,  he  is  protected 
in  obeying  it,  notwithstanding  it  may  have  been  issued  ir- 
regularly and  erroneously.'  Where  the  writ  is  returnable 
on  a  day  certain,  the  return  must  be  made  at  the  time  and 
place  therein  specified.  Where  it  is  returnable  forthwith, 
at  a  place  within  twenty  miles  of  the  place  of  service,  the 
return  must  be  made,  and  the  prisoner  produced,  within 
twenty-four  hours  after  service,  and  the  like  time  must  be 
allowed  for  each  additional  twenty  miles. ' 

Remanding  after  Testimony,  and  Custody  in  Meantime^ 
— If  it  appears,  from  the  return,  that  the  prisoner  is  held 
by  virtue  of  a  mandate  ia  a  civil  action  or  special  proceed- 
ing, or  by  virtue  of  a  commitment  upon  a  criminal  charge, 

>  Code  Civ.  Pro.,  §  3003.  "  Wattles  c.  Marsh,  5  Cow.,  176. 

5  Code  Civ.  Pro.,  §§  2004,  2013,  2014.  •  Code  Civ.  Pro.,.§  2006. 

"Code  Civ.  Pro.,  §44. 
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lie  must,  after  having  testified,  be  remanded,  and  again, 
•committed  to  the  prison  from  which  he  was  taken.' 

The  prisoner  is  not  released  from  the  custody  of  the  sher- 
iff or  officer  by  this  writ,  but  simply  from  actual  custody  in 
prison  for  the  purpose  only  of  giving  his  testimony,  and  in 
obedience  to  the  writ  the  officer  should  conduct  him  by  the 
most  direct  way,  at  the  time  and  to  the  place  named,  to 
^ve  his  testimony,  and,  after  the  purpose  of  the  writ  is  ac- 
complished, reconduct  him  to  the  prison ;  and  if  the  testi- 
mony be  not  taken  at  one  sitting,  should  not  permit  the 
prisoner  to  be  out  of  actual  confinement  in  prison  any  longer 
than  necessary,  in  strict  obedience  to  the  writ ;  and  is  liable 
for  an  escape,  if  he  goes  with  him  out  of  his  way,  in  going 
from  or  returning  to  prison  to  accommodate  the  prisoner, 
or  permit  him  to  be  at  large  pending  the  taking  of  his  tes- 
timony.' 

When  not  Necessary. — When  it  shall  be  necessary  for 
any  purpose,  to  bring  any  prisoner  confined  in  a  county  jail 
before  any  court  of  oyer  and  terminer,  or  any  court  of  gen- 
eral sessions,  which  may  be  sitting  in  such  county,  such 
court  may,  by  order,  and  without  issuing  any  writ  of  habeas 
corpus,  or  other  process,  direct  such  prisoner  to  be  brought 
before  them  accordingly.' 

2.  Habeas  Corpus  or  Certiorari,  to  Inquire  into  the  Cause 

of  Detention. 

Who  Entitled  to,  and  when  not  Allowed. — Any  person 
imprisoned  or  restrained  in  his  liberty,  within  the  State,  for 
any  cause,  or  upon  any  pretense,  is  entitled  to  a  writ  of 
habeas  corpus,  or  a  writ  of  certiorari,  for  the  purpose  of 
inquiring  into  the  cause  of  the  imprisonment  or  restraint, 
and,  in  a  case  prescribed  by  law,  of  delivering  him  there- 
from, except  in  either  of  the  following  cases : 

1.  Where  he  has  been  committed,  or  is  detained  by  virtue 
of  a  mandate,  issued  by  a  court  or  judge  of  the  United 
States,  in  a  case  where  such  courts  or  judges  have  exclusive 
jurisdiction  under  the  laws  of  the  United  States,  or  have 

'  Code  Civ.  Pro.,  §  2013. 

"  The  People  ex  rel.  Backus  v.  Stone,  10  Paige,  606;  Watson  on  Sheriffs,  139. 

«  3  R.  8.  (5th  ed.),  1042;  id.  (6th  ed.),  1046;  id.  (7th  ed.),  2576. 
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acquired  exclusive  jurisdiction  by  the  commencement  of 
legal  proceedings  in  such  a  court. 

2.  Where  he  has  been  committed,  or  is  detained  by  virtue 
of  the  final  judgment  or  decree  of  a  competent  tribunal  of 
civil  or  criminal  jurisdiction,  or  the  final  order  of  such  a 
tribunal,  made  in  a  special  proceeding  instituted  for  any 
cause,  except  to  punish  him  for  a  contempt,  or  by  virtue  of 
an  execation  or  other  process,  issued  upon  such  a  judgment, 
decree,  or  final  order." 

Application  for,  to  wTiom. — Application  for  either  writ 
must  be  made  by  a  vrritten  petition,  signed  either  by  the 
person  for  whose  relief  it  is  intended,  or  by  some  person 
in  his  behalf,  to  either  of  the  following  courts  or  officers : 

1.  The  Supreme  Court,  at  a  special  or  general  term  thereof, 
where  the  prisoner  is  detained  within  the  judicial  district 
within  which  the  term  is  held. 

2.  A  justice  of  the  Supreme  Court,  in  any  part  of  the 
State. 

3.  An  officer  authorized  to  perform  the  duties  of  a  justice 
of  the  Supreme  Court  at  chambers,  being  or  residing  within 
the  city  or  county  where  the  prisoner  is .  detained ;  or,  if 
there  is  no  such  officer  within  that  city  or  county,  capable 
of  acting,  or,  if  all  those  who  are. capable  of  acting,  and 
authorized  to  grant  the  writ,  are  absent,  or  have  refused  to 
grant  it,  then  to  an  officer,  authorized  to  perform  those 
duties,  residing  in  an  adjoining  county."  A  judge  of  a 
superior  city  court  within  his  city,  and  a  county  judge 
within  his  county^  are  authorized  to  perform  the  duties  of 
a  justice  of  the  Supreme  Court  at  chambers. °  Where  the 
application  is  ma^e  to  one  of  such  officers  residing  out  of 
the  county  in  which  the  prisoner  is  detained,  he  must  re- 
quire proof,  by  the  oath  of  the  applicant  or  other  sufficient 
evidence,  of  the  facts  which  give  him  authority  to  act ;  and 
if  a  judge  in  the  county  in  which  the  prisoner  is  detained, 
authorized  to  grant  the  writ,  is  alleged  to  be  incapable  of 
acting,  the  cause  of  the  incapacity  must  be  specially  set 
forth ;  and  if  such  proof  is  not  produced,  the  application 
must  be  denied.*    The  petition  must  be  verified  by  the  oath 

'  Code  Civ.  Pro.,  §§  2015,  2016.  '  Code  Civ.  Pro.,  §  241. 

'  Code  Civ.  Pro.,  §  2017.  *  Code  Civ.  Pro.,  §  2018. 
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of  the  petitioner,  to  the  effect  that  he  believes  it  to  be  true, 
and  must  state,  in  substance : 

1.  That  the  person,  in  whose  behalf  the  writ  is  applied 
for,  is  imprisoned,  or  restrained  in  his  liberty ;  the  place 
where,  unless  it  is  unknown,  and  the  officer  or  person  by 
whom  he  is  so  imprisoned  or  restrained,  naming  both  par- 
ties, if  their  names  are  known,  and  describing  either  party 
whose  name  is  unknown. 

2.  That  he  has  not  been  committed  and  is  not  detained, 
by  virtue  of  any  judgment,  decree,  final  order  or  process, 
specified  in  section  2016  of  the  Code,  and  given  above. 

3.  The  cause  or  pretence  of  the  imprisonment  or  restraint, 
according  to  the  best  knowledge' and  belief  of  the  petitioner, 

4.  If  the  imprisonment  or  restraint  is  by  virtue  of  a  man- 
date, a  copy  thereof  must  be  annexed  to  the  petition  ;  unless 
the  petitioner  avers  either  that  by  reason  of  the  removal  or 
concealment  of  the  prisoner  before  the  application,  a  de- 
mand of  such  copy  could  not  be  made,  or  that  such  a  demand 
was  made,  and  the  legal  fees  for  the  copy  were  tendered  to 
the  officer  or  other  person,  having  the  prisoner  in  his  cus- 
tody, and  that  the  copy  was  refused. 

5.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition 
must  state  in  what  the  allege^  illegality  consists. 

6.  It  must  specify  whether  the  petitioner  applies  for  the 
writ  of  habeas  corpus  or  for  the  writ  of  certiorari^ 

When  Granted. — Upon  presentation  of  such  petition  ta 
such  court  or  officer  before  mentioned,  either  writ  must  be 
granted  without  delay,  unless  it  appears,  from  the  petition 
itself,  or  the  documents  annexed  thereto,  that  the  petitioner 
is  prohibited  by  law  from  prosecuting  the  writ.'  And  where 
a  justice  of  the  Supreme  Court,  in  court  or  out  of  court,  has 
evidence  in  a  judicial  proceeding  taken  before  him,  that  any 
person  is  illegally  imprisoned  or  restrained  in  his  liberty, 
within  the  State ;  or  where  any  other  judge,  authorized  to 
grant  the  writs,  has  evidence,  in  like  manner,  that  any  per- 
son is  thus  imprisoned  or  restrained,  within  the  county 
where  the  judge  resides ;  he  must  issue  a  writ  of  habeas 

'  Code  Civ.  Pro.,  §§  2019,  2016. 
»  Code  Civ.  Pro.,  §  2020. 
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corpus  or  a  writ  of  certiorari,  for  the  relief  of  that  person, 
although  no  application  therefor  has  been  made.' 

Habeas  Corpus,  Form  of. — This  writ  must  be  in  substan- 
tially the  following  form,  the  blanks  being  properly  filled 
up: 

"  The  People  of  the  State  of  Kew  York, 

"To  the  sheriff  of  ,"  etc.  (or  "to  A.  B.")     , 

"  We  command  you,  that  you  have  the  body  of  C.  D.,  by 
you  imprisoned  and  detained,  as  it  is  said,  together  with 
the  time'and  cause  of  such  imprisonment  and  detention,  by 
whatsoever  name  the  said  C.  D.  is  called  or  charged,  before 
"  ('the  Supreme  Court,  at  a  special'  [or  'general'] 
'term  thereof,  to  be  held,'  or  'E.  F.,  Justice  of  the  Su- 
preme Court,'  or  otherwise  as  the  case  maybe),  ''at  , 
on  "  (or  'immediately  after  the  receipt  of  this  writ"), 
"to  do  and  receive  what  shall  then  and  there  be  considered, 
concerning  the  said  C.  D.  And  have  you  then  and  there 
this  writ. 

"Witness,  ,  one  of  the  justices"  (or  'judges')  of 

the  said  court"  (or  '  coifinty  judge,'  or  otherwise  as  the  case 
may  be),  "the         day  of  ,  in  the  year  eighteen  hun- 

dred and  ." " 

Certiorari,  Form  of. — The  following  is  the  form  in  which 
this  writ  must  be,  substantially,  the  blanks  being  properly 
filled: 

"  The  People  of  the  State  of  New  York, 

"  To  the  sheriff  of  ,"  etc.  (or  '  to  A.  B.') 

"  We  command  you,  that  you  certify  fully  and  large,  to 
"  ('the  Supreme  Court,  at  a  special'  [or  'general'] 
'  term  thereof,  to  be  held,'  or  'E.  F.,  justice  of  the  Supreme 
Court,' or  otherwise  as  the  case  may  be),  "at  ,  on  " 
(or  'immediately  after  the  receipt  of  this  writ'),  "the  day 
and  cause  of  the  imprisonment  of  C.  D.,  by  you  detained, 
as  it  is  said,  by  whatsoever  name  the  said  C.  D.,  is  called  or 
charged.    And  have  you  then  and  there  this  writ. 

"Witness,  ,  one  of  the  justices"  (or  'judges')  "of 

the  said  court"  (or  '  county  judge,'  or  otherwise  as  the  case 
may  be'),   "the  day  of  ,  in  the  year  eighteen 

hundred  and  ."  ° 

•  Code  Civ.  Pro.,  §  2035.  »  Code  Civ.  Pro.,  §  2032. 

'  Code  Civ.  Pro.,  §  2031. 
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Not  to  he  Disobeyed  for  Defect  of  Form. — Neither  of 
these  writs,  however,  shall  be  disobeyed,  for  any  defect  of 
form,  and  particularly  in  either  of  the  following  cases : 

1.  If  the  person  having  the  custody  of  the  prisoner  is 
desii^nated,  either  by  his  name  of  office,  if  he  has  one,  or 
by  his  own  name ;  or,  if  both  names  are  unknown  or  uncer- 
tain, by  an  assumed  appellation.  Any  person,  npon  whom 
the  writ  is  served,  is  deemed  to  be  the  person  to  whom  it  is 
directed,  although  it  is  directed  to  him  by  a  wrong  name  or 
description,  or  to  another  person. 

2.  If  the  prisoner  directed  to  be  produced  is  designated 
by  name,  or  otherwise  described  in  any  way,  so  as  to  be 
identified  as  the  person  intended.' 

Beat  and  Allowance  Indorsed. — Like  the  writ  of  habeas, 
corpus,  to  testify,  both  of  these  writs  must  be  under  seal, 
and  the  allowance  thereof  must  be  indorsed ;  and  what  has 
been  said  in  regard  to  the  sealing,  and  indorsing  allowance 
on  the  writ  of  habeas  corpus  to  testify,  is  equally  applicable 
to  either  of  these  writs. 

Where  Returnable. — If  application  for  either  writ  is  made 
to  the  Supreme  Court,  or  to  a  justice  thereof,  in  a  county 
other  than  that  where  the  person  is  imprisoned  or  confined, 
the  writ  may  be  made  returnable,  in  its  or  his  discretion, 
before  any  judge  authorized  to  grant  it,  in  the  county  of  the 
imprisonment  or  confinement."  But  after  the  court  of  oyer 
and  terminer  shall  commence  its  sittings  in  any  county,  no 
prisoner  detained  in  the  common  jail  of  any  such  county, 
upon  any  criminal  charge,  shall  be  removed  therefrom  by 
any  writ  of  habeas  corpus,  unless  such  writ  shall  have  been 
issued  by  such  court  of  oyer  and  terminer,  or  shall  be  made 
returnable  before  it. "  Except  as  here  indicated,  these  writs 
are  returnable  before  the  court  or  officer  granting  them. 
The  writ  of  habeas  corpus  cannot  be  made  returnable  on 
Sunday.' 

Service  of  either  Writ. — The  writ  of  habeas  corpus  is 
served  in  the  same  manner  as  the  writ  of  habeas  corpus  to 

'  Code  Civ.  Pro.,  §  2024/ 

2  Code  Civ.  Pro.,  §  2023. 

»  3  R.  8.  (5th  ed.),  1066;  id.  (6th  ed.),  1067;  id.  (7th  ed.),  2593. 

*  Code  Civ.  Pro.,  §  2015. 
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testif  jr,  and  what  has  been  said  in  regard  to  such  service, 
need  not  here  be  repeated.  It  only  needs  to  be  added  that 
the  writ  may  be  issued  and  served  on  Sunday,  and  it  should 
be  borne  in  mind  that  'the  service  can  only  be  made  by  an 
elector  of  the  State.'  The  writ  of  certiorari  may  be  served 
by  delivering  it  to  the  person  to  whom  it  is  directed.  If  he 
cannot  be  found  with  due  diligence,  it  may  be  served  by 
leaving  it  at  the  jail  or  other  place  in  which  the  prisoner  is 
confined,  with  any  under  officer  or  other  person  of  proper 
age,  having  charge  for  the  time  of  the  prisoner.  If  the  per- 
son, upon  whom  the  writ  ought  to  be  served,  keeps  hiinself 
concealed,  or  refuses  admittance  to  the  person  attempting 
to  serve  it,  it  may  be  served  by  affixing  it  in  a  conspicuous 
place,  on  the  outside  either  of  his  dwelling-house,  or  of  the 
place  where  the  prisoner  is  confined." 

Concealing  or  Remomng  Prisoner. — Any  one  having  in 
Ms  custody,  or  under  his  power,  a  person  entitled  to  a  writ 
of  habeas  corpus  or  certiorari,  or  for  whose  relief  such  vsrit 
has  been  duly  issued,  who  transfers  the  prisoner  to  the  custo- 
dy, or  places  him  under  the  po-yver  or  control  of  another,  or 
conceals  him,  or  changes  the  place  of  his  confinement,  with 
intent  to  elude  the  service  of  the  writ,  or  to  avoid  the  effect 
thereof,  is  guilty  of  a  misdemeanor  ;  and,  upon  conviction 
thereof,  shall  be  punished  by  fine  not  exceeding  $1,000,  or 
by  imprisonment  not  exceeding  six  months,  or  by  both,  ia 
the  discretion  of  the  court. "  And  a  person  who  knowingly 
assists  in  so  doing  is  also  guilty  of  a  misdemeanor,  and  sub- 
ject to  the  same  punishment.'  And,  by  the  Penal  Code,  a 
person  having  in  his  custody  or  power,  or  under  his  re- 
straint, one  who  would  be  entitled  to  a  writ  of  habeas  cor- 
pus or  certiorari,  or  for  whose  relief  a  writ  of  habeas  corpus 
or  certiorari  has  been  issued,  who,  with  intent  to  elude  the 
service  of  such  writ,  or  to  aVoid  the  effect  thereof,  transfers 
the  party  to  the  custody,  or  places  him  under  the  power  or 
control  of  another,  or  conceals  or  changes  the  place  of  his 
confinement,  or  who,  without  lawful  excuse,  refuses  to  pro- 

>  Code  Civ.  Pro.,  §  2015;  People  ex  rel.  Phelps  «.  Fancher,  2  Hun,  326,  236; 
People  «.  Brennan,  61  Barb.,  540,  546. 
«  Code  Civ.  Pro.,  §2003. 
»  Code  Civ.  Pro.,  §  2052. 
<  Code  Civ.  Pro.,  §  2053. 
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■duce  him,  is  guilty  of  a  misdemeanor,  punishable  by  a  fine 
not  exceeding  $1,000,  or  by  imprisonment  not  exceeding 
«ix  months,  or  both  ;  and,  in  addition,  forfeits  to  the  party 
aggrieved  $1,250,  to  be  recovered  in  a  civil  action.' 

Where  it  appears  by  proof  satisfactory,  to  a  court  or 
judge,  authorized  to  grant  either  writ,  that  a  person  is  held 
in  unlawful  cofiilement  or  custody,  and  that  there  is  good 
xeason  to  believe  that  he  will  be  carried  out  of  the  State,  or 
suffer  irreparable  injury,  before  he  can  be  relieved  by  a  writ 
of  Tiabeas  corpus  or  a  writ  of  certiorari,  the  court  or  judge 
must  issue  a  warrant,  reciting  the  facts,  directed  to  a  par- 
ticular sheriff,  or  generally  to  any  sheriff  or  constable,  or  to 
a  person  specially  designated  therein,  and  commanding  him 
to  take  and  forthwith  to  bring  before  the  court  or  judge  the 
prisoner,  to  be  dealt  with  according  to  law.  If  the  warrant 
is  issued  by  a  court,  it  must  be  under  the  seal  thereof ;  if 
Tdj  a  judge,  it  must  be  under  his  hand.'  And  where  the 
proof  is  also  sufficient  to  justify  an  arrest  of  the  person 
having  the  prisoner  in  his  custody,  as  for  a  criminal  offense, 
committed  in  taking  or  detaining  him,  the  warrant  must 
also  contain  a  direction  to  arrest  that  person  for  the  offense. ' 
The  officer  or  other  person,  to  whom  the  warrant  is  directed 
and  delivered,  must  execute  it  by  bringing  the  prisoner 
therein  named,  and  also,  if  so  commanded  in  the  warrant, 
the  person  who  detains  him,  before  the  court  or  judge  issu- 
ing it ;  and  thereupon  the  person  detaining  the  prisoner 
must  make  a  return,  in  like  manner,  and  the  like  proceed- 
ings must  be  taken,  as  if  a  writ  of  Tiabeas  corpus  had  been 
issued  in  the  first  instance."  If  the  person,  having  the  pris- 
oner in  his  custody,  is  brought  before  the  court  or  judge,  as 
ior  a  criminal  offense,  he  is  entitled  to  be  examined,  and 
must  be  committed,  baUed  or  discharged,  by  the  court  or 
judge,  as  in  any  other  criminal  case  of  the  same  nature." 

Return  to  Either  Writ. — The  person  upon  whom  either 
writ  has  been  duly  served,  must  state,  plainly  and  unequivo- 
cally, in  his  return : 

1.  Whether  or  not,  at  the  time  when  the  writ  was  served, 

1  Penal  Code,  §  380.  "  Code  Civ.  Pro  ,  §  2056. 

•■'  Code  Civ.  Pro.,  §  2054.  ^  Code  Civ.  Pro.,  §  3057. 

^  Code  Civ.  Pro.,  §  2055. 
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or  at  any  time  theretofore  or  thereafter,  he  had  in  his  cus- 
tody, or  under  his  power  or  restraint,  the  person  for  whose 
relief  the  writ  was  issued. 

2. '  If  he  so  had  that  person,  when  the  writ  was  served; 
and  still  has  him,  the  authority  and  true  cause  of  the  im- 
prisonment or  restraint,  setting  it  forth  at  length.  If  the 
prisoner  is  detained  by  virtue  of  a  mandate,  or  other  written, 
authority,  a  copy  thereof  must  be  annexed  to  the  return, 
and,  upon  the  return  of  the  writ,  the  original  must  be  pro- 
duced and  exhibited  to  the  court  or  judge. 

3.  If  he  so  had  the  prisoner  at  any  time,  but  haS'  trans- 
ferred the  custody  or  restraint  of  him  to  another,  the  return 
must  state  the  authority  and  true  cause  of  the  imprisonment 
or  restraint,  setting  it  forth  at  length ;  and  if  he  was  de- 
tained by  virtue  of  a  mandate,  or  other  written  authority,  a 
copy  thereof  must  be  annexed  to  the  return  unless  the 
original  is  no  longer  in  his  hands,  when  the  substance 
thereof  may  be  given.  If  the  original  mandate  or  other 
written  authority,  for  the  detention  or  restraint,  is  in  his 
hands,  it  must  be  produced  upon  the  return  of  the  writ,  and. 
exhibited  to  the  court  or  judge.  The  return  must  also  state 
particularly  to  whom,  at  what  time,  for  what  cause,  and  by 
what  authority  the  transfer  was  made. 

The  return  must  be  signed  by  the  person  making  it,  and 
verified  by  his  oath,  unless  he  is  a  sworn  public  officer,  and 
makes  it  in  his  official  capacity.' 

If,  in  case  of  habeas  corpus,  the  prisoner  is  so  sick  or  in- 
firm, that  the  production  of  him  would  endanger  his  life  or 
health,  such  fact  must  be  stated  in  the  return.'' 

The  return  should  strictly  follow  the  statutory  provisions 
as  to  what  it  shall  contain,  and  will  be  defective  otherwise ; 
thus,  if  the  return  should  state  that  the  person,  named,  or 
for  whose  relief  the  writ  is  granted,  is  not  in  the  custody  of 
the  officer  served,  and  fails  to  state  that  he  is  not  under  his 
power  or  restraint. ' 

Obedience  to  Writs,  etc.,  Time  of  Return. — Unless  the 
prisoner  is  so  sick  or  infirm,  that  the  production  of  him 
would  endanger  his  life  or  his  health,  the  person  upon 

1  Code  Civ.  Pro.,  §  2036.  «  Matter  of  Stacy,  10  Johns  ,328. 

»  Code  Civ.  Pro.,  §  2027. 
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whom  a  writ  of  habeas  corpus  has  been  duly  served,  must 
bring  up  the  body  of  the  prisoner  in  his  custody,  according 
to  the  command  of  the  writ.'  Where  a  person,  who.  has 
been  duly  served  with  either  writ,  refuses  or  neglects,  with- 
out sufficient  cause  shown  by  him,  fully  to  obey  it,  as  re- 
quired by  statute,  the  court  or  judge,  before  which  or  whom 
it  is  made  returnable,  upon  proof  of  the  due  service  thereof, 
must  forthwith  issue  a  warrant  of  attachment,  directed  gen- 
erally to  the  sheriff  of  any  county  where  the  delinquent  may 
be  found  ;  or,  if  the  delinquent  is  a  sheriff,  to  any  coroner 
of  his  county,  or  to  a  particular  person  specially  appointed 
to  execute  the  warrant,  and  designated  therein  ;  command- 
ing such  officer  or  other  person  forthwith  to  apprehend  the 
delinquent,  and  bring  him  before  the  court  or  judge.  Upon 
the  delinquent  being  so  brought  up,  an  order  must  be  made, 
committing  him  to  close  custody  in  the  jail  of  the  county  in 
which  the  court  or  judge  is  ;  or,  if  he  is  a  sheriff,  in  the  jail 
of  a  county,  other  than  his  own,  designated  in  the  order ; 
and  in  either  case  without  being  allowed  the  liberties  of  the 
■jail.  The  order  must  direct  that  he  stand  committed,  until 
he  makes  return  to  the  writ,  and  complies  with  any  order, 
which  may  be  made  by  the  court  or  judge,  in  relation  to 
the  person  for  whose  relief  the  writ  was  issued."  The  court 
or  judge  may  also,  in  its  or  his  discretion,  at  the  time  when 
the  warrant  of  attachment  ia  issued,  or  afterwards,  issue  a 
precept  to  the  sheriff,  coroner' or  other  person,  to  whom  the 
warrant  is  directed,  commanding  him  forthwith  to  bring 
before  the  court  or  judge  the  person  for  whose  benefit  the 
writ  was  granted,  who  must  thereafter  remain  in  the  custody 
of  the  officer  or  person  executing  the  precept,  until  dis- 
charged, bailed  or  remanded,  as  the  court  or  judge  directs.' 
The  sheriff,  coroner  or  other  person,  to  whom  such  warrant 
of  attachment  or  precept  is  directed,  may  call  to  his  aid,  in 
the  execution  thereof,  the  power  of  the  county,  as  the  sheriff 
may  do,  in  the  execution  of  a  mandate  issued  from  a  court 
of  record.' 

'  Code  Civ.  Pro.,  §  2027. 
»  Code  Civ.  Pro.,  §  2038 
«  Code  Civ.  Pro.,  §  2029. 
•  Code  Civ.  Pro.,  §  2030;  and  see  p.  98,  ante. 
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A  sheriff,  coroner,  constable  or  marshal,  upon  whom  com- 
plete service  of  a  writ  of  habeas  corpus  is  made,  as  pre- 
scribed, "must  obey  and  make  return  to  the  writ,  according 
to  the  exigency  thereof,  whether  it  is  directed  to  him  or  not. 
Any  other  person,  upon  whom  such  a  writ  is  served,  having 
the  custody  of  the  individual  for  whose  benefit  it  was  issued^ 
must  obey  and  execute  it,  according  to  the  command  thereof,, 
without  requiring  any  bond,  or  the  payment  of*  any  charges,, 
execpt  such  as  are  specified  in  the  certificate  allowing  the 
writ.'  And  a  person  upon  whom  a  writ  of  certiorari,  issued. 
as  hereinbefore  stated,  is  served,  must,  in  like  manner, 
upon  payment  or  tender  of  the  fees  allowed  by  law  for 
making  a  return  to  the  writ,  and  for  copying  the  warrant 
or  other  process  or  proceeding  to  be  annexed  thereto,  obey 
and  return  the  writ,  according  to  the  exigency  thereof." 

Where  the  habeas  corpus  here  spoken  of,  like  the  habeas 
corpus  to  testify,  is  returnable  on  a  day  certain,  the  return, 
must  be  made  at  the  time  and  place  specified  therein  ;  and. 
where  it  is  returnable  forthwith,  at  a  place  within  twenty 
miles  of  the  place  of  service,  the  return  must  be  made,  and 
the  prisoner  must  be  prodiiced,  within  twenty-four  hours 
after  service ;  and  the  like  time  must  be  allowed  for  each, 
additional  twenty  miles.  ^  And  if  the  writ  is  returnable  at 
a  term  of  court,  at-  a  day  certain,  and  the  term  at  such  day 
is  adjourned  or  fails,  or  the  time  or  place  of  holding  the 
same  is  changed,  the  writ  is  not  thereby  rendered  void,  or 
is  it  discontinued  or  abated  ;'  but  the  return  must  be  made 
at  the  time  and  place  to  which  the  term  is  adjourned  or 
changed,  and  if  the  term  fails,  to  the  next  term,  with  the 
same  eflEect  as  if  the  term  was  held  as  originally  appointed.* 

As  before  stated,  in  regard  to  the  writ  of  habeas  corpus 
to  testify,  in  obeying  these  writs  the  ofiicer  need  only  look  to 
the  writ  itself,  and  if  it  shows  on  its  face  that  it  was  granted 
by  a  court  or  judge  having  authority  so  to  do,  and  is  authen- 
ticated by  the  seal  of  the  court,  he  should  not  hesitate  to 
ol?ey  it,  and  is  protected  by  such  writ  itself. 

In  producing  the  body  of  the  prisoner  in  obedience  to  a 
habeas  corpus,  the  ofiicer  must  strictly  obey  the  writ  in  so 

1  Code  Civ.  Pro.,  §  2004.  ^  code  Civ.  Pro.,  §  2006. 

2  Code  Civ.  Pro.,  §  2003.  ■•  Code  Civ.  Pro.,  §  44. 
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doing,  and  must  conduct  Mm  to  the  place  designated  by 
the  shortest  and  most  convenient  route,  bearing  in  mind 
that  the  prisoner  is  still  in  his  custody,  notwithstanding  the 
writ,  which  dinects  him  to  do  a  specific  thing  with  him,  and 
that  conduct  on  his  part,  touching  the  liberty  of  the  pris- 
oner, not  justifiable  as  an  obedience  to  the  writ,  renders  him 
liable  for  an  escape. 

Habeas  Corpus;  Proceedings  on  Return  o/.— The  court 
or  judge  before  whom  a  prisoner  is  brought  on  habeas 
corpus,  is  required  to  examine  into  the  facts  alleged  in  the 
return  immediately,  and  into  the  cause  of  the  imprison- 
ment or  restraint  of  the  prisoner ;  and  must  make  a  final 
order  to  discharge  him  therefrom,  if  no  lawful  cause  for  the 
imprisonment  or  restraint,  or  for  the  continuance  thereof,  is 
shown  ;  whether  the  imprisonment  was  upon  a  commitment 
for  an  actual  or  supposed  criminal  matter,  or  for  some  other 
cause.' 

A  final  order  to  remand  the  prisoner  must  be  forth- 
with made,  if  it  appears  that  he  is  detained  in  custody 
for  either  of  the  following  causes,  and  that  the  time  for 
which  he  may  legally  be  so  detained  has  not  expired  : 

1.  By  virtue  of  a  mandate,  issued  by  a  court  or  a  judge 
of  the  United  States,  in  a  case  where  such  courts  or  judges 
have  exclusive  jurisdiction.  ^ 

2.  By  virtue  of  the  final  judgment  or  decree  of  a  compe- 
tent tribunal  of  civil  or  criminal  jurisdiction;  or  the  final 
order  of  such  a  tribunal,  made  in  a  special  proceeding  insti- 
tuted for  any  cause,  except  to  punish  him  for  a  contempt; 
or  by  virtue  of  an  execution  or  other  process,  issued  upon 
such  a  judgment,  decree,  or  final  order. 

3.  For  a  criminal  contempt,  defined  in  section  eight  of  the 
Code  of  Civil  Procedure,  and  specially  and  plainly  charged 
in  a  commitment  made  by  a  court,  officer,  or  body,  having 
authority  to  commit  for  the  contempt  so  charged.' 

And  the  court  or  judge  shall  not,  upon  a  return  showing  a 
detention  for  either  of  the  causes  just  stated,  inquire  into  the 
legality  or  justice  of  any  such  mandate,  judgment,  decree 
or  final  order,  except  as  above  stated, '  for  the  purpose  only  of 

'  Code  Civ.  Pro.,  §  2031.  '  Code  Civ.  Pro.,  §  2084. 

2  Code  Civ.  Pro.,  §  2032. 


424  Of  Sheriffs  j 

ascertaining  if  the  case  is  one  properly  falling  within  the 
provisions  of  the  Code,  under  which  the  prisoner  is  required  ' 
to  be  remanded. 

In  inquiring  as  to  whether  the  process  is  valid,  the  recitals 
iuj^such  process,  as  to  the  facts  proven,  are  not  to  be  re- 
garded— the  simple  question  being  as  to  the  jurisdiction  of 
the  committing  court  or  officer,  of  the  person  and  subject 
matter;'  and  inquiry  as  to  the  jurisdiction  may  be  made, 
notwithstanding  the  recitals." 

If  the  return  shows  the  prisoner  in  custody,  by  virtue  of 
a  mandate  in  a  civil  cause,  he  cannot  be  discharged  except 
in  one  of  the  following  cases  : 

1.  Where  the  jurisdiction  of  the  court  which,  or  the  officer 
who,  issued  the  mandate,  has  been  exceeded,  either  as  to 
matter,  place,  sum,  or  person. 

2.  Where,  although  the  original  imprisonment  was  lawful, 
yet  by  some  act,  omission,  or  event,  which  has  taken  place 
afterwards,  the  prisoner  has  become  entitled  to  be  dis- 
charged. 

3.  Where  the  mandate  is  defective  in  a  matter  of  sub- 
stance required  by  law,  rendering  it  void. 

4.  Where  the  mandate,  although  in  proper  form,  was 
issued  in  a  case  not  allowed  by  law. 

5.  Where  the  person,  having  the  custody  of  the  prisoner 
under  the  mandate,  is  not  the  person  empowered  by  law  to 
detain  him. 

6.  Where  the  mandate  is  not  authorized  by  a  judgment, 
decree,  or  order  of  a  court,  or  by  a  provisipn  of  law.' 

If  it  appears  that  the  prisoner  has  been  legally  committed 
for  a  criminal  offense,  or  If  he  appears,  by  the  testimony 
offered  with  the  return,  or  upon  the  hearing  thereof,  to  be 
guilty  of  such  an  offense,  although  the  commitment  is  ir- 
regular, the  court  or  judge,  before  which  or  whom  he  is 
brought,  must  forthwith  make  a  final  order,  to  discharge 
him  upon  his  giving  bail,  if  the  case  is  bailable  ;  or,  if  it  is 
not  bailable,  to  remand  him.     Where  bail  is  given  pursuant 

'  Bennac  v.  People,  4  Barb.,  31,  35;  People  ex  rel.  Catlin  v.  Neilson,  16  Hun, 
214,  217. 

"  The  People  v.  Cassels,  5  Hill,  164;  People  ex  rel.  Tweed  v.  Liscomb,  60  N. 
Y.,  559. 

3  Code  Civ.  Pro.,  §  2033. 
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to  such  order,  the  proceedings  are  the  same  as  upon  the  re- 
turn to  a  writ  of  certiorari,  where  it  appears  that  the 
prisoner  is  entitled  to  be  bailed.' 

A  prisoner  may,  on  return  of  the  writ,  deny  under  oath, 
any  material  allegation  of  the  return,  and  make  any  allega- 
tion of  fact,  showing  that  he  is  either  imprisoned  or  detained 
unlawfully,  or  is  entitled  to  be  discharged  ;  when  the  court 
or  judge  must  proceed,  in  a  summary  way,  to  hear  the  evi- 
dence, produced  in  support  of  or  against  the  imprisonment 
or  detention,  and  to  dispose  of  the  prisoner  as  the  justice  of 
the  case  requires.'' 

Where  a  prisoner  is  "not  entitled  to  his  discharge,  and  is 
not  bailed,  he  must  be  remanded  to  the  custody  or  placed 
under  the  restraint,  from  which  he  was  taken,  unless  the 
person,  in  whose  custody  or  under  whose  restraint  he  was. 
Is  not  lawfully  entitled  thereto  ;  in  which  case  the  order  re- 
manding him,  must  commit  him  to  the  custody  of  the  officer 
or  person  so  entitled.' 

Where  Prisoner  is  SicTc  or  Infirm. — Where  the  return  to 
a  writ  of  habeas  corpus  states  that  the  prisoner  is  so  sick  or 
infirm,  that  the  production  of  him  would  endanger  his  life 
or  health,  and  the  return  is  otherwise  sufficient,  the  court 
or  judge,  if  satisfied  of  the  truth  of  that  statement,  must 
decide  upon  the  return,  and  dispose  of  the  matter,  as  if  the 
writ  of  certiorari  had  been  issued.' 

Custody  of  Prisoner  Pending  Proceeding. — Pending  the 
proceedings  on  a  writ  of  habeas  corpus,  and  before  a  final 
order  is  made  upon  the  return,  the  court  or  judge,  before 
which  or  whom  the  prisoner  is  brought,  may  either  commit 
him  to  the  custody  of  the  sheriff  of  the  county  wherein  the 
proceedings  are  pending,  or  place  him  in  such  care  or  cus- 
tody as  his  age  and  other  circumstances  require. ' 

When  Notice  Required  on  Return  of  Habeas  Corpus  or 
Certiorari.— Where  it  appears,  from  the  return  of  either 
writ,  that  the  prisoner  is  in  custody  by  virtue  of  a  mandate, 
an  order  for  his  discharge  shall  not  be  made  until  notice  of 
the  time  when,  and  the  place  where,  the  writ  is  returnable, 

>  Code  riv.  Pro.,  §  2035.  *  Code  Civ.  Pro.,  §  2040. 

»  Code  Civ.  Pro..  §  2039.  '  Code  Civ.  Pro.,  §  2037. 

a  Code  Civ.  Pro.,  §  2036. 
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or  to  which  the  hearing  has  been  adjourned,  as  the  case  may 
be,  h^as  been  either  personally  served,  eight  days  previously, 
or  given  in  such  other  manner,  and  for  such  previous  length: 
of  time  as  the  court  or  judge  prescribes  as  follows  : 

1.  Where  the  mandate  was  issued  or  made  in  a  civil  action 
or  special  proceeding,  to  the  person  who  has  an  interest  in 
continuing  the  imprisonment  or  restraint,  or  his  attorney. 

2.  In  every  other  case  to  the  district  attorney  of  the 
county,  within  which  the  prisoner  was  detained,  at  the  time 
when  the  writ  was  served.' 

WJien  Certiorari  Issued  on  Application  for  Habeas' 
Corpus,  and  Proceedings  Under. — Where  it  appears  to  the 
court  or  judge,  on  the  petition  and  documents  annexed,, 
upon  an  application  for  habeas  corpus,  that  the  cause  or 
offense  for  which  the  party  is  imprisoned  or  detained,  is  not 
bailable,  a  writ  of  certiorari  may  be  granted  instead  of  a. 
writ  of  habeas  corpus,  as  if  the  application  had  been  there- 
for ; "  and  upon  the  return  to  such  writ,  the  ,court  or  judge 
must  proceed  as  upon  a  return  to  a  writ  of  habeas  corpus;^ 
when,  if  it  appears  that  the  prisoupr  is  unlawfully  impris- 
oned or  restrained  in  his  liberty,  a  final  order  must  be  made 
discharging  him  forthwith.  If  it  appears  that  he  is  law- 
fully imprisoned  or  detained,  and  is  not  entitled  to  be  bailed, 
a  final  order  must  be  made  dismissing  the  proceedings.* 

Habeas  Corpus  may  Issue  on  Return  of  Certiorari,  or 
on  Refusal  to  Discharge  Thereunder,  or  to  Grant  such 
Writ. — Notvsdthstanding  a  writ  of  certiorari  has  been  issued 
and  returned,  the  court  or  jiMge,  before  which  or  whom  it 
is  returnable,  may  issue  a  writ  of  habeas  corpus ;  and,  if 
the  court  or  judge  refuses  a  writ  of  certiorari,  or,  upon  the 
return  thereof,  refuses  to  discharge  the  prisoner,  the  latter 
may  claim,  and  is  entitled  to,  the  writ  of  habeas  corpus."" 

Proceedings  on  Return  of  Certiorari. — Where  it  appears, 
upon  the  return  to  a  writ  of  certiorari,  issued  as  hereinbe- 
fore stated,  that  the  person  imprisoned  or  detained  is  enti- 
tled to  be  bailed,  the  court  or  judge  must  make  a  final  order, 
fixing  the  sum  in  which  he  is  to  be  admitted  to  bail;  speci- 

'  Code  Civ.  Pro.,  §  3038,.  ^  Code  Civ.  Pro.,  §  2048. 

s  Code  Civ.  Pro.,  §  2041.  «  Code  Civ.  Pro.,  §  2044. 
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f ying  the  court,  and  the  term  thereof,  at  which  he  is  re- 
quired to  appear;  and  directing  his  discharge,  upon  bail  be- 
ing given  accordingly,  as  required  by  law.  If  sufficient 
bail  is  immediately  offered,  the  court  or  judge  must  take 
it ;  otherwise,  upon  the  production  of  the  order,  or,  if  it 
was  made  by  a  court,  of  a  certified  copy  thereof,  to  a  jus- 
tice of  the  Supreme  Court,  or  to  the  county  judge  or  special 
county  judge  of  the  county,  or  to  a  judge  of  a  superior  city 
court  of  the  city  where  the  prisoner  is  detained,  the  judge 
must  take  the  recognizance  of  the  prisoner,  with  two  sure- 
ties, in  the  sum  fixed,  conditioned  for  the  appearance  of 
the  prisoner  as  prescribed  in  the  order.  Each  person,  offer- 
ing himself  as  a  surety,  must  show,  by  his  oath,  to  the  sat- 
isfaction of  the  judge,  that  he  is  a  householder  in  the 
county,  and  worth  twice  the  sum  in  which  he  is  required  to 
be  bound,  over  and  above  all  demands  against  him.  It  is 
not  necessary  that  the  prisoner  should  appear  in  person  be- 
fore the  judge  to  acknowledge  the  recognizance  ;  but  it  may 
be  acknowledged  by  the  prisoner,  and  certified  in  like  man- 
ner as  a  deed  to  be  recorded  in  the  county.'  The  judge 
must  immediately  file  the  recognizance  with  the  clerk  of  the 
court,  before  which  the  prisoner  is  bound  to  appear.  He 
must  also  make  a  certificate  upon  the  order,  or  the  certified 
copy  thereof,  to  the  effect  that  it  has  been  complied  with. 
Upon  production  of  the  certificate,  the  prisoner  is  entitled 
to  his  discharge  from  imprisqnment,,for  any  cause  stated  in 
the  return  to  the  certiorari." 

Final  Order  to  Discharge  ;•*  Effect  of ;  Enforcement  of. 
— A  final  order  to  discharge  a  prisoner,  made  as  hereinbe- 
fore stated,  may  be  served  in  like  manner  as  an  injunction 
order,  and,  when  so  served,  it  may  be  enforced  in  the  same 
manner  as  a  fijial  judgment  in  a  civil  action,  except  where 
special  provision  for  its  enforcement  is  otherwise  made  by 
the  Code  of  Civil  Procedure.  Where  such  an  order  directs 
a  discharge,  upon  giving  bail,  the  service  thereof  is  not 
complete  until  service  of  the  certificate,  or  other  proof  pre- 
scribed by  law,  showing  that  bail  has  been  given,  as  required 
thereby.'    Obedience  to  such  order  may  be  enforced  by  the 

>  Code  Civ.  Pro.,  §  2045,  2046.  ^  Code  Civ.  Pro.,  §  2048. 

'Code  Civ.  Pro.,  §2047. 
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court  which,  or  the  judge  who,  made  the  same,  by  attach- 
ment, as  for  a  neglect  to  make  a  return  to  a  writ  of  habeas 
corpus,  and  with  like  effect.  A  person  guilty  of  disobedi- 
ence to  such  order,  forfeits,  to  the  prisoner  aggrieved, 
$1,250  in  addition  to  the  damages  which  the  latter  sustains.' 
When  Discharged  o©  either  Writ,  not  to  he  Re-Im- 
prisoned.— A  prisoner,  who  has  been  discharged  by  a  final 
order,  made  upon  a  writ  of  habeas  corpus  or  certiorari, 
issued  as  prescribed  by  the  article  of  the  Code  as  given 
herein,  shall  not  be  again  imprisoned,  restrained,  or  kept  in 
custody,  for  the  same  cause.  But  it  is  not  deemed  to  be 
the  same  cause  in  either  of  the  following  cases : 

1.  Where  he  has  been  discharged  from  a  commitment  on 
a  criminal  charge,  and  is  afterwards  committed  for  the  same 
offense,  by  the  lawful  order  or  other  mandate  of  the  court, 
wherein  he  was  -bound  by  recognizance  to  appear,  or  in 
which  he  has  been  indicted  or  convicted  for  the  same  of- 
fense. 

2.  Where  he  has  been  discharged,  in  a  criminal  cause,  for 
defect  of  proof,  or  for  a  material  defect  in  the  commitment ; 
and  is  afterwards  arrested  on  sufficient  proof,  and  committed 
by  a  lawful  mandate,  for  the  same  offense. 

3.  Where  he  has  been  discharged,  in  a  civil  action  or 
special  proceeding,  for  an  illegality  in  the  judgment,  final 
order  or  other  mandate,  as  prescribed  by  the  Code  ;  and  is 
afterwards  imprisoned  by  virtue  of  a  lawful  judgment,  final 
order  or  other  mandate,  for  the  same  cause  of  action. 

4.  Where  he  has  been  discharged,  in  a  civil  action  or 
special  proceeding,  from  imprisonment  by  virtue  of  an  order 
of  arrest ;  and  is  afterwards  taken  in  execution,  or  other 

"final  process,  in  the  same  action  or  special  proceeding,  or 
arrested  in  another  action  or  special  proceeding,  after  the 
first  was  discontinued."  And  if  a  court,  or  a  judge,  or  any 
other  person,  in  the  execution  of  a  judgment,  order  or  other 
mandate,  or  otherwise,  knowingly  violates,  causes  to  be 
violated,  or  assists  in  the  violation  of  this  provision,  pro- 
hibiting such  re-imprisonment  after  such  discharge  ;  he,  or 
if  the  act  or  omission  was  that  of  a  court,  each  member  of 
the  court  assenting  thereto,  forfeits  to  the  prisoner  aggrieved 

'  Code  Civ.  Pro.,  §  3049. 

«  Code  Civ.  Pro.,  §  2050;.(Sa;.p6wte  Jilz,  64  Mo.,  205. 
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$1,250,  and  is  also  guilty  of  a  misdemeanor ;  and  upon'con- 
viction  thereof,  shall  be  punished  by  line,  not  exceeding 
$1,000,  or  by  imprisonment  not  exceeding  six  months,  or  by 
both,  in  the  discretion  of  the  court.' 

Bail  on  Appeal. — Where  a  prisoner,  who  stands  charged 
upon  a  criminal  accusation,  with  a  bailable  offense,  has  per- 
fected or  intends  to  take  an  appeal  from  a  final  order  dis- 
missing the  proceedings,  remanding  him  or  otherwise 
refusing  to  discharge  him,  the  court  or  judge  upon  his 
application,  either  before  or  after  the  final  order,  must,  upon 
such  notice  to  .the  district  attorney  as  the  court  or  judge 
thinks  proper,  make  au  order  fixing  the  sum  in  which  the 
applicant  shall  be  admitted  to  bail,  pending  the  appeal ; 
and  thereupon,  when  his  appeal  is  perfected,  he  must  be 
admitted  to  bail  accordingly.''  The  recognizance  for  that 
purpose  must  be  conditioned,  that  the  prisoner  will  appear, 
at  a  general  term  of  the  appellate  court  to  be  held  at  a  time 
and  place  designated  in  the  order,  and  abide  by  and  perform 
the  judgment  or  order  of  the  appellate  court.  It  must  be 
taken  and  approved  by  a  justice  of  the  Supreme  Court,  or 
by  a  court  or  judge  from  whose  order  the  appeal  is  taken, 
or  by  the  county  judge  of  the  county  in  which  the  order 
was  made ;  or,  in  the  city  of  New  York,  by  a  judge  of  the 
court  of  common  pleas  for  that  city  and  county.  In  all 
other  respects,  the  proceedings  are  the  same  as  where  it  ap- 
pears, upon  the  return  of  a  writ  of  certiorari,  that  the 
prisoner  is  entitled  to  be  admitted  to  bail.'  Where  such, 
prisoner  has  perfected  an  appeal,  to  the  Court  of  Appeals, 
from  a  final  order  of  the  Supreme  Court,  or  of  a  superior 
city  court,  affirming  an  order  refusing  his  discharge,  or  re- 
versing an  order  granting  his  discharge ;  the  court,  from 
whose  order  the  appeal  is  taken,  or  a  judge  thereof,  must, 
upon  his  application,  admit  him  to  bail  as  aforesaid  ;  except 
that  the  recognizance  must  be  conditioned  to  appear,  at  a 
general  term  of  the  court  from  which .  the  appeal  is  taken, 
to  abide  by  and  perform  its  judgment  or  order,  made  after 
the  determination  of  the  appeal.* 

'  Code  Civ.  Pro.,  §  3051;  Penal  Code,  §  379. 

2  Code  Civ.  Pro.,  §  3060. 
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Where  tlie  sum,  in  which  a  prisoner  shall  be  admitted 
to  bail,  has  been  fixed,  he  must  remain  in  the  custody 
of  the  sheriff  of  the  county  in  which  he  then  is,  until  such 
bail  is  given,  or  until  the  time  to  appeal  has  expired,  or  the 
appeal  is  disposed  of,  and  the  further  direction  of  the  court 
made  thereupon.' 

Where  no  order,  or  other  direction  of  the  court,  relating 
to  the  disposition  of  the  prisoner,  is  made  at  the  term  speci- 
fied in  a  recognizance  given  as  aforesaid,  the  matter  i^ 
deemed  adjourned  without  an  order  to  that  effect,  to  the 
next  general  term  of  the  same  court ;  or,  in  the  Supreme 
Court,  to  the  next  general  term  thereof  to  be  held  in  the 
same  department;  and  thereafter  to  each  successive  general 
term,  until  such  an  order  or  direction  is  made.  The  pris- 
oner is  bound  to  attend  at  each  successive  general  term;  and 
the  recognizance  is  valid  for  his  attendance  accordingly, 
without  any  notice  or  other  formal  proceedings." 

Must  Furnish  Copy  of  Commitment  or  Authority  for 
Detaining. — An  officer  or  other  person,  who  detains  any 
one  by  virtue  of  a  mandate,  or  other  written  authority,  must, 
upon  reasonable  demand,  and  tender  of  his  fees,  deliver  a 
copy  thereof  to  any  person  who  applies  therefor,  for  the 
purpose  of  procuring  a  writ  of  habeas  corpus  or  a  writ  of 
certiorari  in  behalf  of  the  prisoner.  If  he  knowingly  re- 
fuses so  to  do,  he  forfeits  $200  to  the  prisoner.' 

Other  Writs  of  Habeas  Corpus. — The  provisions  of  the 
Code  here  given,  apply  to  proceedings  upon  every  common 
law  or  statutory  writ  of  habeas  corpus,  as  far  as  applicable, 
unless  otherwise  expressly  prescribed  by  statute;  and  the 
authority  of  a  court  or  a  judge  to  grant  such  a  writ,  or  to 
proceed  thereupon,  by  statute  or  the  common  law,  must  be 
exercised  in  conformity  to  such  provisions,  in  any  case 
therein  provided  for.* 

As  to  Imprisoned  Prize  Fighters. — Persons  imprisoned 
for  failure  to  give  the  bond  required  under  the  Penal  Code 
in  relation  to  prize-fighting,  may,  at  any  time,  be  discharged 
upon  a  writ  of  habeas  corpus,  upon  executing  the  bond 
required  by  the  committing  magistrate. ' 

1  Code  Civ.  Pro.,  §  3063.  ^  Code  Civ.  Pro.,  §  2066. 

s  Code  Civ.  Pro.,  §  3064.  '  Penal  Code,  §  464. 
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Children  Detained  hy  Shakers. — If,  on  the  return  of  any- 
writ  of  habeas  corpus,  issued  under  the  statute  providing 
therefor,  in  case  of  a  child  being  detained  by  its  father  or 
mother  attached  to  the  society  of  Shakers,  it  shall  appear 
that  any  child  therein  mentioned  cannot  be  found,  and  sat- 
isfactory proof  be  made  to  the  officer  issuing  such  writ  that 
;such  child  is  secreted  or  concealed  by,  or  among,  any  such 
society,  he  may  issue  his  warrant,  directed  to  the  sheriff  of 
-the  county  where  the  said  child  is  suspected  to  be,  com- 
manding such  sheriff,  in  the  day-time,  to  search  the  dwell- 
ing-houses and  other  buildings,  of.  such  society,  or  of  any 
members  thereof,  or  any  other  building  or  dwelling-house 
specified  in  the  warrant,  for  such  child,  and  to  bring  him 
before  such  officer;  and  the  sheriff  shall  forthwith  execute 
such  warrant. ' 

3.  Mandamus  and  Prohibition. 

Service  of  Writ. — In  regard  to  special  proceedings  insti- 
tuted by  these  writs,  it  is  only  important  here  to  speak  of 
the  manner  of  the  service  of  the  writs  respectively.  The 
writ  of  mandamus  is  either  alternative  or  peremptory.  The 
alternative  writ  is  served  by  showing  the  original  writ,  and 
delivering  a  copy  thereof,  to  the  person  to  be  served.  Where 
it  is  directed  to  a  court,  or  to  the  Judge  or  judges  of  a  court, 
it  must  be  served,  either  in  term  time  or  in  vacation,  upon 
the  judge  or  Judges  of  the  court ;  except  that  where  the 
court  consists  of  three  or  more  Judges,  service  upon  a  ma- 
jority of  them  is  sufficient.  Where  it  is  to  be  served  upon 
a  board  or  body,  other  than  a  corporation,  service  must  be 
made  upon  a  majority  of  the  members  thereof,  unless  the 
board  or  body  was  created  by  law,  and  has  a  chairman  or 
other  presiding  officer,  appointed  pursuant  to  law;  in  which 
case  service  upon  him  is  sufficient.  Where  the  writ  is  to 
be  served  upon  a  corporation,  service  thereof  may  be  made 
upon  any  officer  upon  whom  a  summons,  issued  out  of  the 
Supreme  Court,  may  be  served.  Where  one  or  more  of  the 
j)ersons,  upon  whom  service  is  required  to  be  made,  cannot, 
after  due  diligence,  be  found,  the  exhibition  of  the  original 
writ  may  be  dispensed  with,  and  service  may  be  made  upon 

'  3  R.  S.  (5th  ed.),  §  242;  id.  (6th  ed.),  §  164;  id.  (7th  ed.),  §  3341. 
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him  or  them,  as  prescribed  by  law  in  such  cases,  for  the 
service  of  a  summons  issued  out  of  the  Supreme  Court.' 

Where  a  notice  of  motion  for,  or  an  order  to  show  cause 
why,  a  peremptory  mandamus  should  not  issue,  is  required 
to  be  served  upon  a  court,  board,  or  other  body  consisting 
of  three  or  more  members,  such  notice  or  order,  and  the 
papers,  upon  which  the  application  is  to  be  made,  may  be 
served  in  the  same  manner  as  an  alternative  writ  aforesaid." 

A  peremptory  writ  of  mandamus  must  be  personally 
served,  in  like  manner  as  a  summons  issued  out  of  the  Su- 
preme Court ;  and  each  provision  of  the  Code  of  Civil  Pro- 
cedure, hereinbefore  given,  relating  to  the  personal  service 
of  a  summons  upon  a  defendant,  applies  to  the  service  of 
such  writ. " 

The  writ  of  prohibition  must  be  served  in  the  same  man- 
ner as  an  alternative  writ  of  mandamus,  and  a  copy  of  the 
papers  upon  which  it  was  granted  must  be  delivered  with 
each  copy  of  the  writ.* 

4.  Writ  of  Assessment  of  Baviages, 

This  writ  was  formerly  known  as  the  writ  ad  quod  dam- 
num, but  is  now  re-christened  as  above  for  the  benefit  qf 
sheriffs  and  others  jvoi  conversant  with  dead  languages. ' 

When  and  by  whom,  Issued. — Whenever  the  governor  of 
the  State  is  authorized  by  law  to  take  possession  of  any 
real  property  within  the  State,  for  the  use  of  the  people  of 
the  State,  and  he  cannot  agree  with  the  owner  or  owners 
thereof  for  its  purchase,  he  may  cause  application  to  be 
made  to  the  Supreme  Court,  for  a  writ  of  assessment  of^ 
damages.  The  attorney -general,  or  the  district  attorney  of 
the  county  in  which  the  real  property  is  situated,  must, 
when  so  directed,  make  the  application  in  the  governor's 
name,  arid  conduct  the  proceedings  under  the  governor's 
direction.  The  application  for  this  writ  is  made  at  a  special 
term.'  When  the  legislature  of  the  State  consents  to  the 
taking  of  any  real  property  within  the  State  for  the  use  of 
the  people  of  the  United  States,  a  writ  of  assessment  of 

'  Code  Civ.  Pro.,  §  2071.  *  Code  Civ.  Pro.,  §  2095. 

2  Code  Civ.  Pro.,  §  2070.  '-  Code  Civ.  Pro.,  §  2103. 

3  Co(Je  Civ.  Pro.,  §  1999;  and  see,p.  192.   «  Code  Civ.  Pro.,  §§  2104,  2105. 
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damages  may  be  issued.  The  application  for  such  writ 
must  be  made,  and  the  subsequent  proceedings  conducted 
by  the  attorney  of  the  United  States,  for  the  district  em- 
bracing the  county  wherein  the  real  property  is  situated ; 
the  proceedings  thereon  are  the  same,  as  on  such  writ  upon 
the  application  of  the  governor.' 

To  Whom  Directed,  and  Contents  o/'.— The  writ  must  be 
directed  to  the  sheriff  of  the  county  in  which  the  real  prop- 
erty to  be  taken  is  situated,  unless  the  court  directs  the 
damages  for  the  taking  to  be  assessed  by  a  jury  of  another 
county  ;  in  which  case  the  writ  must  be  issued  to  the  sheriif 
of  the  county,  from  which  the  jury  is  directed  to  be  taken." 
The  writ  must  describe  the  real  property  to  be  taken,  by 
setting  forth  the  name  of  the  township  or  tract,  and  the 
number  of  the  lot,  if  there  is  any,  or  in  some  other  appro- 
priate manner,  so  that  it  may  be  ascertained  with  certainty. 
It  must  command  the  she-riff,  to  whom  it  is  directed,  to  in- 
quire, by  the  oaths  of  twelve  men  of  his  county,  qualified 
to  act  as  trial  jurors  in  a  court  of  record,  whether  the  owner 
or  owners  of  the  real  property,  or  any  of  them,  will  sustain 
any  damages  by  the  taking  thereof,  for  the  use  of  the  people 
of  the  State  ;  and,  if  so,  the  amount  thereof;  and  that  he 
return  the  writ  to  the  Supreme  Court,  without  delay,  with 
the  finding  of  the  jury  thereupon." 

It  must  be  issued  in  behalf  of  the  people  of  the  State,  and 
must  be  under  the  seal  of  the  court,  which  may  be  the  seal 
of  the  county  wherein  it  is  awarded  or  returnable. ' 

How  Executed. — Immediately  upon  receipt  of  the  writ, 
the  sheriff  must  give  notice  of  the  time  and  place  of  the  exe- 
cution thereof,  by  publishing  the  notice  once  in  each  week, , 
for  at  least  three  successive  weeks."  He  must  also  notify 
twelve  men  of  his  county,  qualified  to  act  as  trial  jurors  in 
a  court  of  record,  to  attend  at  the  time  and  place,  and  for 
the  purpose  specified  in  the  notice.  Each  juror  must  be 
notified,  as  a  juror  is  notified  to  attend  a  term  of  the 
circuit  court,  and  upon  his  failure  to  attend,  when  duly 
notified,  his  attendance  may  be  compelled  by  attachment, 


'  Code  Civ.  Pro.,  §  3119. 
«  Code  Civ.  Pro.,  §  2106. 
3  Code  Civ.  Pro.,  §§  2107,  1511. 

28 


4  Code  Civ.  Pro.,  §§  1993,  1994. 
»  Code  Civ.  Pro.,  §  2108. 
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and  proceedings  may  be  taken  against  him,  and  he  may  be 
punished  thereupon,  by  the  Supreme  Court,  as  where  a. 
juror  duly  notified,  fails  to  attend  at  a  circuit  court. 

The  sheriff  may  require  the  attendance  of  a  talesman,  in 
place  of  a  juror  notified  and  not  appearing ;  or  he  may  ad 
journ  the  proceedings,  for  the  purpose  of  punishing  the 
defaulting  juror,  or  compelling  his  attendance.'  When  a 
jury  has  been  procured,  before  proceeding  further,  the  sheriff 
must  administer  to  each  juror  an  oath,  "that  he  will  dili- 
gently inquire  concerning  the  matters  specified  in  the  writ, 
and  will  give  a  true  verdict,  according  to  the  best  of  his 
judgment,  without  favor  or  partiality. ' ' "  After  being  sworn, 
the  jury  must  view  all  the  real  property  described  in  the 
writ,  and  consider  the  value  thereof ;  and  may,  in  the  dis- 
cretion of  a  majority  of  them,  hear  such  testimony  as  may 
be  offered  by  any  person  appearing,  respecting  their  value. 
They  must  thereupon  assess  the  damages,  which  the  owner 
or  owners  of  the  real  property  will  sustain,  by  being  de- 
prived thereof.  When  the  real  property  consists  of  two  or 
more  distinct  parcels,  owned  or  claimed  to  be  owned  by 
different  persons,  the  jury  must  assess  separately  the  value 
of  each  distinct  parcel,  if  the  writ  requires  them  so  to  do, 
or  if  a  majority  of  them  think  proper  so  to  do.  If  the  jury 
cannot,  after  a  reasonable  time,  agree,  the  sheriff  must  dis- 
charge them,  and  publish  a  new  notice  and  procure  a  new  jury. 
When  the  jurors  have  agreed,  they  must  make  an  inquisi- 
tion, stating  the  sum  to  be  paid  by  the  people  of  the  State, 
for  taking  each  distinct  parcel,  or  the  whole  as  the  case  re- 
quires. The  inquisition  must  be  signed  by  each  juror,  and 
by  the  sheriff  ;  and  the  sheriff  must  immediately  thereafter 
file  the  inq,uisition  and  the  writ,  with  his  return  to  the  writ, 
in  the  office  of  the  clerk  of  the  county  in  which  the  real 
property  is  situated.' 

This  inquisition  is  subsequently  either  confirmed  or  set 
aside  ;  and  the  court  on  setting  it  aside  either  directs  the 
issuance  of  another  writ,  or  directs  that  another  inquisition 
be  taken  to  supply  the  defects." 

'  Code  Civ.  Pro.,  §  3109.  a  Code  Civ.  Pro.,  §  3111.    ' 

2  Code  Civ.  Pro.,  §  3100.  -  Code  Civ.  Pro.,  §§  3114,  3113. 
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5.    Writ  of  Certiorari  to  Review. 

The  writ  of  certiorari  here  spoken  of,  is  issued  to  review 
the  determination  of  a  body  or  officer,"  not  made  in  any 
criminal  matter,  except  in  a  criminal  contempt  of  court." 
It  is  only  important  here  to  inquire  as  to  the  effect  of  such 
writ  iip6n  the  execution  of  the  determination  to  be  reviewed, 
and  the  manner  of  service  of  the  writ,  for  it  does  not  other- 
wise concern  a  sheriff. 

Stay  of  Proceedings  on. — The  writ  does  not  stay  the  exe- 
cution of  the  determination  to  be  reviewed,  or  affect  the 
power  of  the  body  or  officer,  to  which  or  to  whom  it  is  ad- 
dressed ;  but  the  cotirt  which  grants  the  writ,  may,  in  its 
discretion,  and  upon  such  terms  as  to  security  or  otherwise 
as  justice  requires,  direct,  by  a  clause  in  the  writ,  or  by  a 
separate  order,  that  the  execution  of  the  determination  be 
stayed,  pending  the  certiorari,  and  until  the  further  di- 
rection of  the  court. 

Service  of. — The  writ  must  be  served,  except  where  dif- 
ferent directions,  respecting  the  mode  of  service  thereof,  are 
given  by  the  court  granting  it,  as  follows : 

1.  Where  it  is  directed  to  a  person  or  persons  by  name, 
or  by  his  or  their  official  title  or  titles,  or  to  a  municipal 
corporation,  it  must  be  served  upon  each  officer  or  other 
person  to  whom  it  is  so  directed,  or  upon  the  corporation,  in 
the  same  manner  as  a  summons  in  an  action  brought  in  the 
Supreme  Court ;  except  as  hereinafter  specified  in  the  next 
two  subdivisions. 

2.  Where  it  is  directed  to  a  court,  or  to  the  judges  of  a 
court,  having  a  clerk  appointed  pursuant  to  law,  service 
upon  the  court  or  the  judges  thereof  may  be  made  by  filing 
the  writ  with  the  clerk.  • 

3.  Where  it  is  to  be  served  upon  any  other  board  or  body 
or  upon  the  members  thereof,  it  may  be  served  in  the  same 
manner  as  an  alternative  writ  of  mandamus  is  served,  upon 
a  like  board  or  body,  of  the  service  of^which  we  have  already 
spoken.' 

'  Code  Civ.  Pro.,  §  2120.  =  Code  Civ.  Pro.,  §  2130. 

2  Code  Civ.  Pro.,  §  2148. 
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SECTION  II. 

SPECIAL   PROCEEDINGS   INSTITUTED   WITHOUT  "WRIT. 

1.  Insolvents  Discharge. 
An  insolvent  debtor,  discharged  from  Ms  debts,  pursuant 
to  the  provisions  of  article  first,  title  one,  chapter  seventeen 
of  the  Code  of  Civil  Procedure,  if  under  arrest  at  the  time 
vrhen  the  discharge  is  granted,  by  virtue  of  an  execution 
against  his  person  issued,  or  an  order  of  arrest  made,  in  an 
action  or  special  proceeding,  founded  upon  a  debt  or  liability 
from  which  he  is  discharged,  must  be  released  from  the 
arrest,  upon  producing  to  the  officer  his  discharge  or  a  certi- 
fied copy  of  the  record  thereof.'  The  discharge  is  granted 
by  the  county  court  of  the  county  where  the  debtor  resides  ; 
or,  if  he  resides  in  the  city  of  New  York,  by  the  court  ot 
common  pleas  in  that  city  and  county.' 

When  Barred. — See  subdivision  three  of  this  section. 

2.  Insolvent  Debtor  s  Exemption  from  Arrest  or  Discharge 
from  Imprisonment. 
An  insolvent  debtor — exempted  from  arrest  or  discharged 
from  imprisonment,  pursuant  to  the  provisions  of  article 
second,  title  one,  chapter  seventeen,  of  the  Code  of  Civil 
Procedure — if  imprisoned  at  the  time  when  the  discharge 
is  granted,  by  virtue  of  an  execution  against  his  person 
issued,  or  of  an  order  of  arrest  made,  in  an  action  or  special 
proceeding  founded  upon  a  debt,  liability  or  judgment,  as 
to  which  he  is  exempted  from  arrest  or  imprisonment  by 
said  discharge,  must  forthwith  be  released  on  production 
of  the  discharge,  or  a  certified  copy  of  the  record  thereof  ;  ° 
and  a  person  who  has  been  admitted  to  the  jail  liberties,  is 
deemed  to  be  imprisoned.*  This  discharge  is  granted  by 
the  county  court  of  the  county  in  which  the  debtor  resides 
or  is  imprisoned  ;  or,  if  he  resides  or  is  imprisoned  in  the 
city  of  New  York,  by  the  court  of  common  pleas  of  that 
-city  and  county.' 

1  Code  Civ.  Pro.,  §  2i85.  ■<■  Code  Civ.  Pro.,  §  2188. 

'.Code  Civ.  Pro.,  §  3150.  '  Code  Civ.  Pro.,  §  2188. 

3  Code  Civ.  Pro.,  §  2197. 
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Such  discharge  also  forever  thereafter  exempts  such 
debtor  from  arrest  or  imprisonment,  by  reason  of  any  debt 
due  at  the  time  of  making  the  assignment  in  said  article 
provided  for,  or  contracted  before  that  time,  though  paya- 
ble afterwards ;  or  by  reason  of  any  liability  incurred  by 
him  by  making  or  indorsing  a  promissory  note,  or  by  ac- 
cepting, drawing  or  indorsing  a  bill  of  exchange,  before  the 
execution  of  such  assianment ;  or  in  consequence  of  the 
payment,  by  any  party,  to  such  a  note  or  bill,  of  the  whole 
or  dny  part  of  the  money  secured  thereby,  whether  the  pay- 
ment is  made  .before  or  after  the  execution  of  the  assign- 
ment, except,  however,  it  be  one  of  the  debts  named  in  the 
next  paragraph.  (As  to  the  requisites  making  such  dis- 
.charge  a  protection,  see  post). 

When  not  Exempt.,  and  not  to  he  Discharged. — The 
debtor  is  not  exempted,  by  such  discharge,  from  arrest  or 
imprisonment,  and  consequently  is  not  entitled  to  discharge 
from  imprisonment,  on  account  of  a  debt  or  duty  owing  to 
the  United- States;  or  a  debt  or  duty  owing  to  the  State,  for 
taxes  or  for  money  received  or  collected  by  any  person,  as 
a  public  officer,  or  in  a  fiduciary  capacity  ;  or  a  cause  of  ac- 
tion or  judgment  thereon,  either  for  the  recovery  of  the 
same,  or  damages  for,  without  right  obtaining,  receiving, 
paying,  converting  or  disposing  of,  or  converting  and  dis- 
posing of,  any  money,  funds,  credits,  or  other  property, 
held  or  ovraed  by  the  State,  or  held  or  owned  officially  or 
otherwise,  for  or  on  behalf  of  a  governmental  or  other  pub- 
lic interest  by  a  domestic  municipal  or  other  public  cor]f)ora- 
tion,  or  by  a  board,  officer,  custodian,  agency  or  agent  of 
the  State,  or  of  a  city,  county,  town,  village,  or  other  di- 
vision, subdivision,  department  or  portion  of  the  State.' 

As  to  Debtor's  Property. — A  debt,  demand,  judgment  or 
decree  against  an  insolvent,  discharged  as  aforesaid,  is  not 
affected  or  impaired  by  the  discharge  ;  but  it  remains  valid 
and  effectual,  against  all  his  property,  acquired  after  the 
execution  of  the  assignment.  The  lien,  acquired  by  or 
under  a  judgment  or  decree,  upon  any  property  of  the  in- 
solvent, is  not  affected  by  such  discharge." 

'  Code  Civ.  Pro.,  §§  3195,  2318,  1969. 
2  Code  Civ.  Pro.,  §  3199. 
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3.  Discharge  of  Imprisoned  Judgment  Debtor  from  Im- 
prisonment. 

A  person  imprisoned  by  virtue  of  an  execution  to 
collect  a  sum  of  money,  issued  in  a  civil  action  or  spe- 
cial proceeding,  may  be  discharged  from  the  imprison- 
ment by  the  court  from  which  the,execution  issued  ;  or  by 
the  county  court  of  the  county  in  which  he  is  imprisoned  ; 
or,  if  he  is  imprisoned  in  the  city  of  New  York,  by  the 
court  of  common  pleas  for  that  city  and  county.  Applica- 
tion for  such  discharge  must  be  made  by  petition  to  either 
of  said  courts.  A  person  who  has  been  admitted  to  the  jail 
limits  is  deemed  to  be  imprisoned. ' 

When  Petition  may  be  Made. — A  person  so  imprisoned 
may  petition  for  discharge,  at  any  time,  unless  the  sum,  or, 
where  he  is  imprisoned  by  virtue  of  two  or  more  executions, 
the  aggregate  of  the  sums,  for  which  he  is  imprisoned,  ex- 
ceeds $500,  in  which  case  he  cannot  present  such  a  petition, 
until  he  has  been  imprisoned,  by  virtue  of  the  execution  or 
executions,  for  at  least  three  months." 

Proceedings  on  Petition. — It  is  not  important,  so  far  as 
the  duties  of  the  sheriff  are  concerned,  to  point  out  all  the 
requirements  of  the  Code  upon  these  proceedings,  as  they 
must  necessarily  be  conducted  by  an  attorney.  Upon  the 
presentation  of  the  petition,  and  other  requisite  papers, 
with  proof  of  the  service,  notice,  etc.,  as  required,  the  court 
must  make  an  order  directing  the  petitioner  to  be  brought 
before  it,  on  a  day  designated  therein  ;  and  on  that  day,  or 
on  such  other  days  as  it  appoints,  the  court  must,  in  a  sum- 
mary way,  hear  the  proofs  of  the  parties ;  whereupon  the 
court,  if  satisfied  that  the  petition  and  the  schedule  accom- 
panying are  correct,  and  that  the  x>etitioner'  s  proceedings 
are  just  and  fair,  must  make  an  order  directing  the  peti- 
tioner to  execute,  to  one  or  more  trustees,  designated  in  the 
order,  an  assignment  of  all  his  property,  not  expressly  ex- 
empt by  law  from  levy  and  sale  by  virtue  of  an  execution, 
or  of  so  much  thereof  as  is  sufficient  to  satisfy  the  execu- 
tion or  executions  by  virtue  of  which  he  is  imprisoned.^ 

When  Discharge  Granted;  Duty  of  Sheriff  Under. — 
Upon  the  production,  by  the  petitioner,  of  satisfactory  evi- 

■  Code  Civ.  Pro.,  §  2200,  2201.  «  Code  Civ.  Pro.,  §  2208. 

»  Code  Civ.  Pro.,  §  2203. 
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dence,  that  the  petitioner  has  actually  delivered  to  the  trus- 
tee or  trustees  all  the  property  so  directed  to  be  assigned, 
which  is  capable  of  delivery;  or  upon  the  petitioner's  giving 
security,  approved  by  the  court,  for  the  future  delivery 
thereof ;  the  court  must  make  an  order,  discharging  the 
petitioner  from  imprisonment,  by  virtue  of  each  execution 
specified  in  his  petition.  The  sheriff,  upon  being  served 
with  a  certified  copy  of  the  order,  must  discharge  the  peti- 
tioner as  directed  therein,  without  any  detention  on  account 
of  fees. ' 

When  Discharge  a  Protection  to  Sheriff.— The  discharge 
here  spoken  of,  as  well  as  the  discharge  under  subdivisions 
one  and  two  of  this  section  respectively,  is  a  full  protection 
to  the  sheriff  for  a  release  of  the  debtor,  where  it  shows  by 
the  recitals  therein  all  the  facts  necessary  to  give  jurisdiction 
to  the  officer  granting  it,  assuming  of  course,  that  it  is 
granted  by  the  pioper  officer  ;  if  it  should  not  contain  such 
recitals,  the  sheriff  is  still  protected  if  he  can  show  the  exis- 
tence of  such  facts.' 

Uffeci  of  Discharge  as  to  Property.— The  judgment  cred- 
itor in  the  execution  has  the  same  remedies,  against  the 
property  of  the  petitioner,  for  any  sum  due  upon  his  judg- 
ment which  he  had  before  the  execution  was  issued." 

JVot  to  be  Re-imprisoned.,  except,  etc. — After  such  dis- 
charge, the  petitioner  shall  not  be  again  imprisoned  by  vir- 
tue of  an  execution  upon  the  same  judgment,  or  arrested 
in  an  action  thereon,  unless  he  be  convicted  of  perjury, 
committed  in  any  of  the  proceedings  upon  his  petition  for 
discharge,  in  which  case  any  judgment  creditor,  by  virtue 
of  whose  execution  he  was  imprisoned,  may  issue  a  new 
execution  against  his  person.' 

•  Who  not  Entitled  to  Discharge. — Neither  of  the  follow- 
ing named  persons  shall  be  discharged  from  imprisonment 
under  the  provisions  of  the  Code  here  treated  of  : 

1.  A  person  owing  a  debt  or  duty  to  the  United  States. 

2.  A  person  ovidng  a  debt  or  duty  to  the  State,  for  taxes 

1  Code  Civ.  Pro.,  §  2213. 

"^  Develin  et  al.  v.  Cooper,  84  N.  Y.,  410,  414  ;  BuUymore  ■».  Cooper,  46  N. 
Y.,  236. 

2  Code  Civ.  Pro.,  §  2213. 

*  Code  Civ.  Pro.,  §g  3313,  3214,  / 
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or  for  money  received  or  collected  by  any  person,  as  a  pub- 
lic officer  or  in  a  fiduciary  capacity,  or  a  cause  of  action 
specified  in  section  1969  of  the  Code  of  Civil  Procedure,  or 
a  judgment  recovered  upon  such  a  cause  of  action/ 

The  following  is  the  section  of  the  Codq  of  Civil  Procedure 
referred  to : 

"  §  1969.  Where  any  money,  funds,  credits  or  other-prop- 
erty, held  or  owned  by  the  State,  or  held  or  owned,  offici- 
ally or  otherwise,  for  or  on  behalf  of  a  governmental  or 
other  public  interest,  by  a  domestic  municipal,  or  other  public, 
corporation,  or  by  aboard,  officer,  custodian,  agency  or  agent 
of  the  State,  or  of  a  city,  county,  town,  village  or  other 
division,  subdivision,  department,  or  portion  of  the  State, 
has  heretofore  been,  or  is  hereafter,  vi^ithout  right  obtained, 
received,  converted,  or  dispost'd  of,  an  action  to. recover  the 
same,  or  to  recover  damages,  or  other  compensation,  for  so 
obtaining,-  receiving,  paying,  converting  or  disposing  of  the 
same,  or  both,  may  be  maintained  by  the  people  of  the 
State,  in  any  court  of  the  State  having  jurisdiction  thereof, 
although  a  right  of  action,  for  the  same  cause,  exists  by  law 
in  some  other  public  authority,  and  whether  an  action  there- 
for, in  favor  of  the  latter,  is  or  is  not  pending,  when  the 
action  in  favor  of  the  people  is  commenced." 

When  Barred  from  Discharge. — Where  a  person  has 
been  imprisoned,  by  virtue  of  an  execution,  for  the  space  of 
three  months  after  he  was  entitled,  by  the  provisions  of  the 
Code  of  Civil  Procedure  here  referred  to^  to  apply  for  a  dis- 
charge ;  and  has  neither  made  such  an  application,  nor 
applied  for  his  discharge  under  the  provisions  spoken  of  in 
subdivision  one  of  this  section,  as  an  insolvent  debtor ;  the 
judgment  creditor,  by  virtue  of  whose  execution  he  is  im- 
prisoned, may  serve  upon  the  prisoner  a  written  notice, 
requiring  him  to  apply  for  his  discharge,  according  to  the 
provisions  here  treated."  If  the  prisoner  does  not,  within 
thirty  days  after  personal  service  of  such  a  notice,  either 
present  a  petition  to  the  proper  court,  in  proceedings  men- 
tioned in  subdivision  one  of  this  section,  or  serve  upon  the 
creditor  giving  the  notice  a  copy  of  a  petition  and  schedule, 
-with  a  notice  of  his  intention  to  apply  for  his  discharge, 

'  Code  Civ.  Pro.,  §  2218.  =  Code  Civ.  Pro.,  §  2216. 
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under  the  provisions  last  herein  spoken  of  ;  or  if,  after  sucli 
a  presentation  or  service,  he  does  not  diligently  proceed 
thereupon  to  a  decision,  he  shall  be  forever  ba,rred  from  ob- 
taining his  discharge  under  the  provisions  spoken  of  under 
subdivision  one  of  this  section,  or  under  the  provisions  just 
treated.' 

4.  Summary  Proceedings  to  Recover  Possession  of  Land. 
In  either  of  the  following  cases,  a  tenant  or  lessee  at  will, 
.  or  at  sufferance,  or  for  part  of  a  year,  or  for  one  or  more 
years,  of  real  property,  including  a  specific  or  undivided 
portion  of  a  house  or  other  dwelling,  and  his  assigns,  under- 
tenants or  legal  representatives,  may  be  removed  therefrom 
as  prescribed  in  title  two  of  chapter  seventeen  of  the  Code 
of  Civil  Procedure : 

1.  Where^  he  holds  over  and  continues  in  possession 
of  the  demised  premises,  or  any  portion  thereof,  after  the 
expiration  of  his  term,  without  the  permission  of  the  land- 
lord. 

2.  Where  beholds  over,  without  the  like  permission,  after 
a  default  in  the  payment  of  rent,  pursuant  to  the  agreement 
under  which  the  demised  premises  are  held,  and  a  demand 
of  the  rent  has  bee-n  made,  or  at  least  three  days  notice  in 
writing,  requiring,  in  the  alternative,  the  payment  of  the 
rent,  or  the  possession  of  the  premises,  has  been  served,  in 
behalf  of  the  person  entitled  to  the  rent,  upon  the  person 
owing  it,  as  prescribed  in  said  title,  and  hereinafter  given, 
for  the  service  of  a  precept. 

3.  Where  he,  being  in  possession  under  a  lease  for  a  term 
of  three  years  or  less,  has,  during  the  term,  taken  the  bene- 
fit of  an  insolvent  act,  or  has  been  adjudicated  a  bankrupt, 
under  a  bankrupt  law  of  the  United  States. 

4.  Where  the  demised  premises,  or  any  part  thereof,  are 
used  or  occupied  as  a  bawdy-house,  or  house  of  assignation 
for  lewd  persons,  or  for  any  illegal  trade  or  manufacture, 
or  other  illegal  business. " 

In  either  of  the  following  cases,  a  person  who  holds  over 
and  continues  in  possession  of  real  property,  and  his  assigns, 
tenants  or  legal  representatives,  after  notice  in  behalf  of  the 

>  Code  Civ.  Pro.,  §  2217.  «  Code  Civ.,  Pro.,  §  2231. 
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applicant,  requiring  all  persons  occupying  the  property  to 
quit  the  same,  by  a  day  therein  specified,  has  been  either 
personally  served  upon  the  person  or  persons  to  be  removed,, 
or  afiixed  conspicuously  lapon  the  property,  at  least  ten 
days  before  the  day  specified  therein;  may  be  removed  there- 
from, as  prescribed  in  said  title  : 

1.  Where  the  property  has  been  sold  by  virtue  of  an  exe- 
cution against  him,  or  a  person  under  whom  he  claims,  and 
a  title  under  the  sale  has  been  perfected. 

2.  Where  the  property  has  been  duly  sold  upon  the  fore- 
closure, by  advertisement,  of  a  mortgage  executed  by  him, 
or  a  person  under  whom  he  claims,  and  the  title  under  the 
foreclosure  has  been  duly  perfected. 

3.  Where  he  occupies  or  holds  the  property,  under  an 
agreement  with  the  owner,  to  occupy  and  cultivate  it  upon 
shares,  or  for  a  share  of  the  crops,  and  the  time,  fixed  in 
the  agreement  for  his  occupancy,  has  expired. 

4.  Where  he,  or  the  person  to  whom  he  has  succeeded,  has 
intruded  into,  or  squatted  upon,  a  parcel  of  land,  in  a  city  or 
incorporated  village,  without  the  permission  of  the  person 
entitled  to  the  possession  thereof,  and  the  occupancy,  thus 
commenced,  has  continued  without  permission  from  the 
latter ;  or  after  a  permission  given  by  him  has  been  re- 
voked, and  notice  of  the  revocation  given  to  the  person  or 
person  to  be  removed.' 

It  is  also  provided  by  the  Code  that  an  entry  shall  not  be 
made  into  real  property,  but  in  a  case  where  entry  is  given 
by  law  ;  and,  in  such  a  case,  only  in  a  peaceable  nfanner — 
not  with  strong  hand  nor  with  multitude  of  people ;  and  a 
person  who  makes  a  forcible  entry  forbidden  as  aforesaid, 
or  who,  having  peaceably  entered  upon  real  property,  holds 
the  possession  thereof  b|y  force,  and  his  assigns,  under-ten- 
ants and  legal  representatives  may  be  removed  therefrom, 
as  prescribed  in  the  aforesaid  title." 

It  is  important  for  the  sheriff  to  know  in  what  cases  these 
proceedings  may  be  instituted,  only,  that  he  may,  when  a 
warrant  for  dispossession  is  given  to  him  for  execution, 
know  whether  the  Judge,  justice  or  officer  had  jurisdiction ; 
and  we  have  given  the  only  cases  in  which  these  proceed- 
ings are  authorized. 

>  Code  Civ.  Pro.,  §  3332.  '  Code  Civ.  Pro.,  §  2233. 


Stjmmakt  Pkoceedings  foe  Land.  443 

Courts  and  Officers  Having  Jurisdiction. — Application 
for  the  removal  of  a  person  from  real  property  in  the  cases 
aforesaid,  may  be  made  to  the  county  judge  or  special 
county  judge  of  the  county,  or  a  justice  of  the  peace  of  the 
city  or  town,  or  the  mayor  or  recorder  o|  the  city,  wherein 
the  real  property,  or  a  portion  thereof,  is  situated.  Appli- 
cation may  also  be  made  if  the  property,  or  a  portion 
thereof,  is  situated  in  the  city  of  New  York,  to  a  justice  of 
the  marine  court  of  that  city,  or  to  the  district  court  of  the 
district  within  which  the  property,  or  a  portion  thereof,  is  sit- 
uated ;  if,  in  the  city  of  Brooklyn,  to  a  police  j  ustice  of  that  city ; 
if,  in  the  city  of  Albany,  or  the  city  of  Troy,  to  a  justice  of 
the  justice' s  court  of  that  city  \  if,  in  the  city  of  Yonkers, 
to  the  city  judge  of  that  city  ;  if,  ia  the  cities  of  Rochester  or 
Buffalo,  to  a  judge  of  the  municipal  court  of  that  city. 
Where  the  property  is  situated  ia  an  incorporated  village, 
the  boundaries  of  which  embrace  portions  of  two  or  more 
towns,  application  may  be  made  to  a  justice  of  the  peace  of 
either  town  who  keeps  an  office  in  the  village.' 

It  is  important  for  the  sheriff  to  know  that  the  proceed- 
ings are  instituted  by  the  proper  judge,  justice  or  officer, 
for  otherwise  no  jurisdiction  can  be  acquired. 

Application  hy  Whom,  and  How.— The  application  may 
be  made  by  the  landlord  or  lessor  of  the  demised  premises  ; 
the  purchaser  upon  the  execution  or  foreclosure  sale  ;  the 
person  forcibly  put  out  or  kept  out ;  the  person  with  whom, 
as  owner,  the  agreement  was  made,  or  the  owner  of  the 
property  occupied  under  an  agreement,  to  cultivate  the 
property  upon  shares,  or  for  a  share  .  of  the  crops  ;  or  the 
person  lawfully  entitled  to  the  possession  of  the  property 
intruded  into  or  squatted  upon,  as  the  case  requires  ;  or  by 
the  legal  representative,  agent,  or  assignee  of  the  landlord, 
purchaser,  or  other  person,  so  entitled  to  apply." 

An  owner  or  tenant  of  real  property,  in  the  immediate 
neighborhood  of  other  demised  real  property,  which  is  used 
or  occupied  as  a  bawdy-house,  or  house  of  assignation  for 
lewd  persons,  may  serve  personally  upon  the  owner  or  land- 
lord of  the  premises,  so  used  or  occupied,  or  upon  his  agent, 
a  written  notice,  requiring  the  owner  or  landlord  to  make 

1  Code  Civ.  Pro.,  §  2334.  »  Code  Civ.  Pro.,  §  2235. 
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an  application  for  the  removal  of  the  person  so  using  or 
occupying  the  same.  If  the  owner  or  landlord,  or  his  agent, 
does  not  make  SHch  an  application,  within  five  days  there- 
after ;  or,  having  made  it,  does  not  in  good  faith  diligently 
prosecute  it,  the  person  giving  the  notice  may  make  such 
aj^lication,  stating  in  his  petition  the  facts  so  entitling  him 
to  make  it.' 

The  application  is  made  by  petition,  verified  in  like  man- 
ner as  a  complaint  in  an  action  in  the  Supreme  Court, 
describing  the  premises,  and  stating  the  facts  authorizing 
the  application,  and  the  removal  of  the  person  in  possession  ; 
naming  or  otherwise  intelligibly  designating  the  person  or 
persons  against  whom  the  proceeding  is  instituted ;  specify- 
ing, if  there  be  two  or  more,  who  are  principals  or  tenants, 
and  who  are  under-tenants  or  assigns,  and  praying  for  a 
final  order  for  removal.'' 

Sermce  of  Precept. — On  presentation  of  the  proper  peti- 
tion to  the  proper  judge,  justice  or  officer,  a  precept  is 
issued. '  Where  the  application  is  made  in  the  city  of  New 
York  to  a  district  court,  the  petition  is  filed  with  and  the 
precept  issued  by  the  clerk  of  the  court." 

The  precept  must  be  served  as  follows : 

1.  By  delivering  to  the  person  to  whom  it  is  directed,  or 
if  it  is  directed  to  a  corporation,  to  an  officer  of  the  corpor- 
ation upon  whom  a  summons,  issued  out  of  the  Supreme 
Court,  in  an  action  against  the  corporation,  might  be  served 
a  copy  of  the  precept,  and  at  the  same  time  showing  him 
the  original. 

2.  If  the  person  to  whom  the  precept  is  directed  resides 
in  the  city  or  town  in  which  the  property  is  situated,  but  is 
absent  from  his  dwelling-house,  service  may  be  made  by 
delivering  a  copy  thereof  at  his  dwelling-house  to  a  person 
of  suitable  age  and  discretion,  who  resides  there  ;  or,  if  no 
such  person  can  with  reasonable  diligence  be  found  there, 
upon  whom  to  make  service,  then  by  delivering  a  copy  of 
the  precept,  at  the  property  sought  to  be  recovered,  either 
to  some  person  of  suitable  age  and  discretion  residing  there ; 

1  Code  Civ.  Pro.,  §  2237. 
«  Code  Civ.  Pro.,  §  2335. 
'  Code  Civ.  Pro.,  §  2238. 
4  Code  Civ.  Pro.,  §,3339;  N.  Y.  City  Consol.  Act  of  1882,  §  1358. 
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or,  if  no  such  person  can  be  found  there,  to  any  person  of 
suitable  age  and  discretion  employed  there. 

3.  Where  servicH-  cannot,  with  reasonable  diligence,,  be 
made,  as  prescribed  in  either  of  the  foregoing  subdivisions, 
by  affixing  a  copy  of  the  precept  upon  a  conspicuous  part 
of  the  property. 

If  the  precept  is  returnable  on  the  day  on  which  it  is 
issued,  it  must  be  served  at  least  two  hours  before  the  hour 
at  which  it  is  returnable ;  in  every  other  case  it  must  be 
served  at  least  two  days  before  the  day  on  which  it  is  re- 
turnable. ' 

When  issued  by  the  district  court  of  the  city  of  New 
York,  service  must  be  made  by  a  city  marshal,  unless  some 
other  person  is  appointed  specially. " 

A  copy  of  the  following  section  must  be  indorsed  upon 
each  copy  of  a  precept,  served  otherwise  than  personally 
upon  the  person  to  whom  it  is  directed : 

"§  2241.  A  person,  to  whom  a  copy  of  a  precept,  directed 
to  another,  is  delivered  as  prescribed  in  this  title,  must, 
without  any  avoidable  delay,  deliver  it  to  the  person  to  ' 
whom  it  i's  directed,  if  he  can  be  found  within  the  same 
town  or  city ;  or,  if  he  cannot  be  so  found,  to  his  agent 
therein ;  and  if  neither  can  be  so  found,  after  the  exercise 
of  reasonable  diligence,  before  the  time  when  the  precept  is 
returnable,  to  the  judge  or  justice  who  issued  the  sanie,  at 
the  time  of  the  return  thereof,  with  a  written  statement  in- 
dorsed thereupon,  that  he  has  been  unable,  after  the  exer- 
cise of  reasonable  diligence,  to  find  the  person  to  whom  the 
precept  is  directed,  or  his  agent,  within  the  town  or  city. 

A  person  who  willfully  violates  any  provision  of  this  sec- 
tion, is  guilty  of  a  misdemeanor ;  and,  if  he  is  a  tenant 
upon  the  property,  forfeits  to  his  landlord  the  value  of 
three  years'  rent  of  the  premises  occupied  by  him.  A  copy 
of  this  section  must  b,e  indorsed  upon  each  copy  of  a  pre- 
cept, served  otherwise  than  personally  upon  the  person  to 
whom  it  is  directed." 

In  the  case  of  bawdy  houses,  or  houses  of  assignation  for 
lewd  persons,  the  precept  must  be  directed  to  and  served 
1 

■  (ode  Civ.  Pro.,  §  2240. 

5  N.  Y.  City  Consol.  Act  1882,  §§  1357,  1301. 
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upon  the  owner  or  landlord,  or  Ms  agent,  and  also  upon  the 
tenant  or  occupant  of  the  property." 

Proof  of  Sermce. — Unless  the  adverse  party  appears,  due 
proof  of  the  service  of  the  precept  must  be  made  at  the 
time  when  it  is  returnable,  showing  the  time,  place  and 
manner  of  service  ;  and,  unless  service  was  made  personally 
upon  the  adverse  party,  or  by  affixing  a  copy  of  the  precept, 
the  name  of  the  person  to  whom  a  copy  of  the  precept  was 
delivered,  if  his  name  can  be  ascertained  with  reasonable 
diligence.  Where  service  is  made  by  a  sheriff,  constable  or 
marshal,  it  may  be  proved  by  his  certificate,  stating  the 
facts.' 

Where  the  precept  is  returnable  on  the  same  day  it  issues, 
the  exact  time  of  service  should  be  shown  by  the  proof  that 
it  may  appear  to  have  been  served  at  least  two  hours  before 
its  return. 

Although  the  service  should  be  proven  by  an  affidavit  or 
certificate,  still,  proof  may  be  made  orally  ;  and  the  affida- 
vit or  certificate  may  be  taken,  together  with  oral  testimony 
to  establish  the  fact  of  a  proper  service. ' 

Where  there  is  more  than  one  person  to  whom  the  pre- 
cept is  directed,  the  proof  should  show  service  on  each,  and 
is  otherwise  defective." 

Jury. — After  the  joining  of  issue,  either  party  may  de- 
mand a  trial  by  jury,  and  upon  payment  of  the  necessary 
costs  and  expenses  of  obtaining  the  same,  the  judge  or  jus- 
tice shall  nominate  twelve  reputable  persons,  qualified  to 
serve  as  jurors  in, courts  of  record,  and  shall  issue  his  pre- 
cept, directed  to  the  sheriff^  or  one  of  the  constables  of  the 
county,  or  any  constable  or  marshal  of  the  city  or  town, 
commanding  him  to  summon  the  persons  so  nominated  to 
appear  before  such  judge  or  justice  at  such  time  or  place  as 
he  shall  therein  appoint,  not  more  than  three  days  from  the 
date  thereof,  for  the  purposes  of  trying  the  said  matters  in 
difference.  From  this  panel  six  jurors  are  drawn,-  in  the 
same  manner  as  jurors  in  justices'  courts.  After  hearing 
the  allegations  and  proofs  of  the  parties,  the  jury  shall  be 

'  Code  Civ.  Pro.,  §  2343.         ^ 

2  Code  Civ,  Pro.,  §  2343;  People  ex  rel.  Hughes  v.  Lamb,  10  Hun,  348. 

^  Robinson  v.  McManus,  4  Lans.,  880. 

^  People  Gx  rel.  Crawford,  v.  Decamp,  12  Hun,  878. 
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kept  together,  until  they  agree  on  their  •  verdict,  by  the 
sheriff  or  one  of  his  deputies,  or  a  constable,  or  by  some 
proper  person  appointed  by  the  judge  or  justice  for  that 
purpose,  who  shall  be  sworn  to  keep  such  jury  as  is  usual 
in  like  cases  in  courts  of  record.  Where  the  jury  disagree 
and  are  discharged,  a  new  jury  may  be  nominated  and  a 
new  precept  therefor  be  issued  in  manner  aforesaid.' 

Final  Order. —The  final  order,  if  in  favor  of  the  petitioner, 
must  award  to  him  the  delivery  of  the  possession  of  the 
property;  except  in  cases  of  bawdy-houses  or  houses  of  as- 
signation for  lewd  persons,  where  the  final  order  must  direct 
the  removal  of  the  occupant.  Where  the  verdict  or  decision 
is  in  favor  of  the  person  answering,  there  must  be  a  final 
order  according  thereto.  The  order  awards  costs  to  the 
party  in  whose  favor  it  is." 

If  the  final  order  is  made  by  a  county  judge,  or  a  special 
county  judge,  or  by  a  mayor  or  recorder,  an  execution  to 
collect  the  costs  may  be  issued  thereupon,  as  if  it  was  a 
judgment  of  a  justice  of  the  peace  of  the  same  city  or  county ; 
and  for  that  purpose  the  officer  takes  the  place  of  a  justice 
of  the  peace.  In  every  other  case  an  execution  may  be 
issued  to  collect  the  costs  awarded  thereby,  as  if  the  final 
order  was  a  judgment,  rendered  in  the  court  of  which  the 
judge  or  justice  is  the  presiding  officer. ' 

Warrant  and  Execution  of. — Where  the  final  order  is  in 
favor  of  the  petitioner,  the  judge  or  justice  must  thereupon 
issue  a  warrant,  under  his  hand,  directed  to  the  sheriff  of 
the  county,  or  to  any  constable  or  marshal  of  the  city  in 
which  the  property  or  a  portion  thereof  is  situated  ;  or  if  it 
is  not  situated  in  a  city,  to  any  constable  of  any  town  in 
the  county,  describiHg  the  property,  and  commanding  the 
officer  to  remove  all  persons  therefrom ;  and  also,  except  in 
the  cases  before  mentioned,  of  bawdy-houses,  or  houses  of 
assignation  for  lewd  persons,  to  put  the  petitioner  into  the 
full  possession  thereof. ' 

The  officer,  to  whom  the  warrant  is  directed  and  delivered, 
must  execute  it  according  to  the  command  thereof,  between 
the  hours  of  sunrise  and  sunset. ' 

'  Code  Civ.  Pro.,  §  3347.  *  Code  Civ.  Pro..  §  3351. 

«  Code  Civ.  Pro.,  §  2349.  *  Code  Civ.  Pro.,  §  3353. 

2  Code  Civ.  Pro.,  §  3350.  » 
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When  and  how  Issuing  of  a  Warrant  may  be  Stayed.  — 
The  party,  against  whom  a  final  order  is  made,  requiring 
the  delivery  of  possession  to  the  petitioner,  may,  at  any 
time  before  a  warrant  is  issued,  stay  the  issuing  thereof ;  and 
also  stay  an  execution  to  collect  the  costs  as  follows : 

1.  Where  the  final  order  establishes  that  a  lessee  or  tenant 
holds  over,  after  a  default  in  the  payment  of  rent,  he  may 
effect  a  stay  by  payment  of  the  rent  due,  and  the  costs  of 
the  special  proceeding;  or  by  delivering  to  the  judge  or 
justice,  or  the  clerk  of  the  court,  his  undertaking  to  the 
petitioner,  in  such  a  sum  and  with  such  sureties  as  the 
judge  or  justice  approves,  to  the  effect  that  he  will  pay  the 
rent  and  costs,  within  ten  days ;  at  the  expiration  of  which 
time  a  warrant  may  issue,  unless  he  produces  to  the  judge 
or  justice  satisfactory  evidence  of  the  payment. 

2.  When  the  final  order  establishes  that  a  lessee  or  tenant 
has  taken  the  benefit  of  an  insolvent  act,  or  has  been  adju- 
dicated a  bankrupt,  he  may  effect  a  stay  by  paying  the  costs 
of  the  special  proceeding,  and  by  delivering  to  the  judge  or 
justice,  or  the  clerk  of  the  court,  his  undertaking  to  the 
petitioner,  in  such  a  sum  and  with  such  sureties  as  the 
judge  or  justice  approves,  to  the  effect  that  he  will  pay  the 
rent  of  the  premises,  as  it  has  become  or  thereafter  becomes 
due. 

3.  Where  the  final  order  establishes  that  the  person, 
against  whom  it  is  made,  continues  in  possession  of  real 
property  which  has  been  sold  by  virtue  of  an  execution 
against  his  property,  he  may  effect  a  stay  by  paying  the 
costs  of  the  special  proceeding,  and  delivering  to  the  judge 
or  justice,  or  the  clerk  of  the  court,  an  afiidavit  that  he 
claisfns  the  possession  of  the  property,  by  virtue  of  a  right 
or  title,  acquired  after  the  sale,  or  as  guardian  or  trustee  for 
another ;  together  with  his  undertaking  to  the  petitioner,  in 
such  a  sum  and  with  such  sureties  as  the  judge  or  justice 
approves,  to  the  effect  that  he  will  pay  any  costs  and  dam- 
ages which  may  be  recovered  against  him,  in  an  action  of 
ejectment  to  recover  the  property,  brought  against  him  by 
the  petitioner,  within  six  months  thereafter ;  and  that  he 
will  not  commit  any  waste  upon,  or  injury  to,  the  property 
during  his  occupation  thereof.' 

'  '  Code  Civ.  Pro.,  §  2254. 
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Stay  on  -AppeaZ.— Where  an  appeal  is  taken  from  a  final 
order,  awarding  delivery  of  possession  to  tlie  petitioner, 
which  establishes  that  a  lessee  or  tenant  holds  over,  after  a 
defaiilt  in  the  payment  of  rent,  the  issuing  and  execution 
of  the  warrant  may,  except  in  the  city  and  county  of  New 
York,  be  stayed  by  the  order  of  the  county  judge.  Such 
an  order  can  be  made  only  upon  the  appellant's  giving  the 
security  required  to  perfect  the  appeal,  and  to  stay  the  exe- 
cution of  the  order  appealed  from,  and  also  an  undertak- 
ing to  the  petitioner,  in  a  sum,  and  with  sureties,  approved 
by  the  county  judge,  to  the  effect  that  if,  upon  the  appeal,, 
a  final  determination  is  rendered  against  the  appellant,  he 
will  pay  all  rent  accruing  or  to  accrue  upon  the  premises, 
or,  if  there  is  no  lease  thereof,  the  value  of  the  use  and  oc- 
cupation of  the  premises,  subsequent  to  the  institution  of 
the  special  proceeding.' 

Stay  hy  Injunction^  etc. — Where  a  petition  is  presented; 
in  these  proceedings,  the  proceedings  thereupon  before  the 
final  order,  and,  if  the  final  order  awards  delivery  of  the 
possession  to  the  petitioner,  the  issuing  or  execution  of  the' 
warrant  thereupon  cannot  be  stayed  or  suspended  by  any 
court  or  judge,  except  in  one  of  the  following  methods : 

1.  By  an  order  made,  or  an  undertaking  filed,  upon  an 
appeal,  in  a  case  and  in  the  manner  specially  prescribed  for 
that  purpose. 

2.  By  an  injunction  order,  granted  in  an  action  against: 
the  petitioner.  Such  an  injunction  shall  not  be  granted 
before  the  final  order  in  the  special  proceeding,  except  in  a 
case  where  an  injunction  would  be  granted  to  stay  the  pro- 
ceedings in  an  action  of  ejectment,  brought  by  the  petitioner, 
and  upon  the  like  terms  ;  or  after  the  final  order,  except  in, 
a  case  where  an  injunction  would  be  granted,  to  stay  the 
execution  of  the  final  judgment  in  such  an  action,  and  upon 
the  like  terms." 

Restitution. — If,  upon  an  appeal,  the  final  order  in  these 
proceedings  is  reversed,  the  appellate  court  may  award  res- 
titution to  the  party  injured,  with  costs  ;  and  it  may  make 
any  order,  or  issue  any  other  mandate,  necessary  to  carry 

>  Code  Civ.  Pro.,  §  2362.  "^  Code  Civ.  Pro.,  §  2265. 
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its  determination  into  effect.     An  action  for  damages  may 
be  also  maintained  by  tlie  dispossessed  person.' 

In  New  York  City. — In  this  city  n"o  monthly  tenant  can 
be  removed  from  any  lands  or  tenements,  on  the  grounds  of 
holding  over  his  term,  unless  the  term  expires  on  the  first 
day  of  May,  if  the  landlord  or  his  agent  has  not,  at  least 
five  days  before  the  expiration  of  the  term,  served  upon  the 
tenant  in  the  same  manner  in  which  a  precept  is  allowed  to  be 
served  as  aforesaid,  a  notice  in  writing  to  the  effect  that  the 
landlord  elects  to  terminate  the  tenancy,  and  will  commence 
summary  proceedings  under  the  statute  to  remove  him, 
unless  he  removes  from  the  premises  on  the  day  on  which 
his  term  expires." 

5.  Contempts,  other  than  Criminal. 

These  proceedings  are  for  the  protection  of  the  rights  of 
parties  in  civil  actions  or  special  proceedings.  Criminal 
contempts  will  be  spoken  of  in  another  place. 

What  are.  Power  to  Punish  for. — A  court  of  record  has 
power  to  punish,  by  fine  and  imprisonment,  or  either,  a 
neglect  or  violation  of  duty  or  other  misconduct,  by  which 
a  right  or  remedy  of  a  party  to  a  civil  action  or  special  pro- 
ceeding pending  in  the  court,  may  be  defeated,  impaired, 
impeded  or  prejudiced,  in  either  of  the  following  cases : 

1.  An  attorney,  counsellor,  clerk,  sheriff,  coroner  or  other 
person,  in  any  manner  duly  selected  or  appointed  to  perform 
a  judicial  or  ministerial  service,  for  a  misbehavior  in  his 
oflBce  or  trust,  or  for  a  willful  neglect  or  violation  of  duty 
therein ;  or  for  disobedience  to  a  lawful  mandate  of  the 
court,  or  of  a  judge  thereof,  or  of  an  officer  authorized  to 
perform  the  duties  of  such  a  judge. 

2.  A  party  to  the  action  or  special  proceeding,  for  putting 
in  fictitious  bail  or  a  fictitious  surety,  or  for  any  deceit  or 
abuse  of  a  mandate  or  proceeding  of  the  court. 

3.  A  party  to  the  action  or  special  proceeding,  an  attorney, 
counsellor  or  other  person,  for  the  non-payment  of  a  sum  of 
money,  ordered  or  adjudged  by  the  court  to  be  paid,  in  a 
case  where,  by  law,  execution  cannot  be  awarded  for  the 
collection  of  such  sum ;  or  for  any  other  disobedience  to  a 
lawful  mandate  of  the  court. 

>  Code  Civ.  Pro.,  §  2263.  >  "^  Laws  1882,  chap.  303. 
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4.  A  person  for  assuming  to  be  an  attorney  or  counsellor, 
or  other  officer  of  the  court,  and  acting  as  such  without 
authority  ;  for  rescuing  any  property  or  person  in  the  cus- 
tody of  an  officer,  by  virtue  of  a  mandate  of  the  court ;  for 
unlawfully  detaining,  or  fraudulently  and  willfully  prevent- 
ing, or  disabling  from  attending  or  testifying,  a  witness  or  a 
party  to  the  action  or  special  proceeding,  while  going  to, 
remaining  at  or  returning  from,  the  sitting  where  it  is  noticed 
for  trial  or  hearing ;  and  for  any  other  unlawful  interference 
with  the  proceedings  therein. 

5.  A  person  subpoenaed  as  a  witness,  for  refusing  or  neg- 
lecting to  obey  the  subpoena,  or  to  attend,  or  to  be  sworn, 
or  to  answer  as  a  witness. 

6.  A  person  duly  notified  to  attend  as  a  juror,  at  a  term 
of  the  court,  for  improperly  conversing  with  a  party  to  an 
action  or  special  proceeding,  to  be  tried  at  that  term,  or 
with  any  other  person,  in  relation  to  the  merits  of  that  action 
or  special  proceeding ;  or  for  receiving  a  communication 
from  any  person,  in  relation  to  the  merits  of  such  an  action 
or  special  proceeding,  without  immediately  disclosing  the 
same  to  the  court. 

7.  An  inferior  magistrate,  or  a  judge  or  other  officer  of  an 
inferior  court,  for  proceeding,  contrary  to  law,  in  a  cause  or 
matter  which  has  been  removed  from  his  jurisdiction  to  the 
court  inflicting  the  punishment ;  or  for  disobedience  to  a 
lawful  order  or  other  mandate  of  the  latter  court. 

8.  In  any  other  case,  where  an  attachment  or  any  other 
proceeding  to  punish  for  contempt,  has  been  usually  adopted 
and  practiced  in  a  court  of  record,  to  enforce  a  civil  remedy 
of  a  party  to  an  action  or  special  proceeding  in  that  court, 
or  to  protect  the  right  of  a  party.' 

In  the  cases  just  specified,  or  in  any  other  case  where  it  is 
specially  prescribed  by  law,  that  a  court  of  record,  or  a 
judge  thereof,  or  a  referee  appointed  by  the  court,  has 
power  to  punish,  by  fine  and  imprisonment,  or  either,  or 
generally  as  a  contempt,  a  neglect  or  violation  of  duty,  or 
other  misconduct ;  and  a  right  or  remedy  of  a  party  to  a 
civil  action  or  special  proceeding  pending  in  the  court, 
or  before  the  judge  or  the  referee,  may  be  defeated,  im- 

•  Code  Civ.  Pro.,  §  14. 
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paired,  impeded,  or  prejudiced  thereby,  the  offense  must 
be  punished  as  herein  pointed  out.' 

When  Punishment  may  he  Summary. — Where  the  offense 
is  committed  in  the  immediate  view  and  presence  of  the 
court,  or  of  the  judge  or  referee,  upon  a  trial  or  hearing,  it 
may  be  punished  summarily.  For  that  purpose,  an  order 
must  be  made  by  the  court.  Judge  or  referee,  stating  the 
facts  which  constitute  the  offbnse,  and  showing  that  the 
offense  was  committed  in  the  immediate  view  and  presence 
of  the  court,  or  of  the  judge  or  referee,  upon  a  trial  or  hear- 
ing, and  plainly  and  specifically  prescribing  the  punishment 
to  be  inflicted  therefor." 

Warrant  to  Commit  without  Notice. — Where  the  offense 
consists  of  a  neglect  or  refusal  to  obey  an  order  of  the  court, 
requiring  the  payment  of  costs,  or  of  a  specified  sum  of 
money,  and  the  court  is  satisfied,  by  proof,  by  affidavit, 
that  a  personal  demand  thereof  has  been  made,  and  that 
payment  thereof  has  been  refused  or  neglected ;  it  may  issue 
without  notice,  a  warrant  to  commit  the  offender  to  prison 
until  the  costs  or  other  sum  of  money,  and  the  costs  and 
expenses  of  the  proceeding,  are  paid,  or  until  he  is  dis- 
charged according  to  law. '  The  willful  refusal  of  a  receiver 
to  obey  an  order  of  the  court,  requiring  a  payment  by  him 
out  of  funds  in  his  hands  as  receiver,  comes  within  the  pro- 
visions of  the  Revised  Statutes  relating  to  "proceedings  for 
contempt,"  and  is  not  within  the  above  provisions  of  the 
Code.  Such  disobedience  is  a  "misbehavior  in  his  office, 
and  a  willful  neglect  of  duty  therein."  * 

Order  to  Show  Cause  or  Warrant  of  Attachment. — The 
court  or  judge  authorized  to  punish  for  the  offense,  may,  in 
its  or  his  discretion,  where  the  case  is  one  of  those  specified 
in  the  last  two  subdivisions,  and,  in  every  other  case  must, 
upon  being  satisfied,  by  affidavit,  of  the  commission  of  the 
offense,  either, 

1.  Make  an  order  requiring  the  accused  to  show  cause 
before  it,  or  him,  at  a  time  and  place  therein  specified, 
why  the  accused  should  not  be.  punished  for  the  alleged 
offense ;  or, 

'  Code  Civ.  Pro.,  §  32i>6.  ''  Code  Civ.  Pro.,  §  2iti8. 

2  Code  Civ.  Pro.,  §  -iMl.  *  Clark  v.  Biningcr,  75  N.  Y  ,  344. 
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2.  Issue  a  warrant  of  attacliment,  directed  to  tlie  sheriff 
of  a  particular  county,  or,  generally,  to  the  sheriff  of  any 
county  where  the  accused  may  be  found,  commanding  him 
to  arrest  the  accused,  and  bring  him  before  the  court  or 
judge,  either  forthwith,  or  at  a  tiihe  and  place  therein  speci- 
fied, to  answer  for  the  alleged  offense. ' 

When  such  order  to  show  cause,  or  warrant,  is  returnable 
before  the  court,  it  may  be  made  or  issued  by  any  judge 
authorized  to  grant  an  order  without  notice,  in  an  action 
pendiiig  in  the  court ;  and  it  must  be  made  returnable  at 
a  term  of  the  court  at  which  a  contested  motion  may  be 
heard." 

Such  order  to  show  cause  may  be  made,  or  such  warrant 
may  be  issued,  by  a  referee  appointed  by  the  court,  where 
the  offense  is  committed  upon  the  trial  of  an  issue  referred 
to  him,  or  consists  of  a  witness's  non-attendance  or  refusal 
to  be  sworn  or  to  testify  before  him.  The  order  or  warrant 
may,  in  the  discretion  of  the  referee,  be  made  returnable 
bef I  >re  him,  or  before  the  court.  Where  it  is  made  returna- 
ble before  the  referee,  he  has  all  the  power  and  authority  of 
the  court,  with  respect  to  the  motion  or  special  proceeding 
instituted  thereby.' 

In  Case  of  Delinquent  Officer. — Where  it  is  prescribed 
by  law,  or  by  the  general  rules  of  practice,  that  a  notice 
may  be  served  in  behalf  of  a  party,  upon  a  sheriff  or  other 
person,  requiring  him  to  retiirn  a  mandate  delivered  to  him, 
■or  to  show  cause,  at  a  term  of  a  court,  why  he  should  not 
be  punished,  or  why  an  attachment  should  not  be  issued 
against  him  for  a  contempt  of  the  court ;  the  party  in  whose 
belialf  the  notice  is  served  may,  at  the  time  specified  therein, 
file  with  the  clerk,  proof  by  affidavit  or  other  written  evi- 
dence of  the  delivery  of  the  mandate  to  the  accused  ;  of  the 
default  or  other  act,  upon  the  occurrence  of  which  he  was 
entitled  to  serve  the  notice ;  of  the  service  of  the  notice ; 
and  of  the  failure  to  comply  therewith  ;  thereupon  the  pro- 
ceedings are  the  same  as  where  an  order  to  show  cause  is 
made,  and  it,  and  a  copy  of  the  affidavits  upon  which  it  is 
granted,  are  served  upon- the  accused." 

'  Code  Civ.  Pro.,  §  2269.  »  Code  Civ.  Pro.,  §  3373. 

•'■  Code  Civ.  Pro.,  §  33T1.  ■*  Code  Civ.  Pro.,  §  3370. 
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Eule  sixth,  of  the  Supreme  Court  provides  that  at  any- 
time after  the  day  when  it  is  the  duty  of  the  sheriff,  or  other 
-officer,  to  return,  deliver,  or  file  any  process,  or  other  paper, 
by  the  provisions  of  the  Code  of  Civil  Procedure  or  by  the 
said  rules,  any  party  entitled  to  have  such  act  done,  may 
serve  on  the  officer  a  notice  to  return,  deliver,  or  file  such 
process,  or  other  paper,  as  the  case  may  be,  within  ten  days, 
or  show  cause,  at  a  special  term,  to  be  designated  in  said 
notice,  why  an,  attachment  should  not  issue  against  him.' 

A  sheriff  may,  at  the  time  and  place  specified  in  such 
notice,  present  any  valid  excuse  whereby  he  was  not  re- 
quired by  law  to  return,  deliver  or  file  such  process,  or 
whereby  it  was  impossible  for  him  so  to  do.  If  the  statute 
of  limitations  is  a  bar  to  an  action  for  the  neglect  complained 
of,  it  will  also  be  an  answer  to  such  application  for  an  attach- 
ment. '    The  manner  of  making  answer  is  hereinafter  stated. 

Effect  of  Order  and  Warrant. — The  order  to  show  cause 
may  be  made,  before  or  after  final  judgment  in  the  action, 
or  the  final  order  in  a  special  proceeding,  and  is  equivalent 
to  a  notice  of  motion ;  and  the  subsequent  proceedings 
thereupon  are  taken  in  the  action  or  special  proceeding,  as 
upon  a  motion  made  therein. 

The  warrant  of  attachment  is  a  mandate,  whereby  an 
original  special  proceeding  is  instituted  against  the  accused, 
in  behalf  of  the  people,  upon  the  relation  of  the  com- 
plainant.' 

Indorsement  on  theW arrant;  UndertaMng . — The  court, 
judge  or  referee,  issuing  a  warrant  of  attachment,  may,  in 
its  or  his  discretion,  by  an  indorsement  thereupon,  fix  a  sum 
,  in  which  the  accused  may  give  an  undertaking  for  his  ap- 
pearance to  answer ; '  in  which  case  the  accused,  upon  his 
executing  and  delivering  to  the  sheriff,  at  any  time  before 
the  return  day  of  the  warrant,  an  undertaking  to  the  people, 
in  the  sum  specified  in  the  indorsement,  with  two  sufficient 
sureties,  to  the  effect  that  he  will  appeiar  at  the  time  when, 
and  the  place  where,  the  warrant  is  returnable,  and  then 

'  Kule  6,  Sup.  Ct. 

2  People  V.  Everest,  4  Hill,  71;  Van  Tassel  v.  Van  Tassel,  31  Barb,,  439; 
Peoples.  Brotherson,  36  id.,  062. 

3  Code  Civ.  Pro.,  §3273. 
"  Code  Civ.  Pro.,  §  327o. 
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and  there  abide  the  direction  of  the  court,  judge  or  referee, 
as  the  case  requires,  must  be  discharged  from  arrest.  The 
officer  taking  the  acknowledgment  of  the  undertaking  must, 
if  the  sheriff  so  requires,  examine  under  oath,  to  a  reasona- 
ble extent,  the  persons  offered  as  sureties,  concerning  their 
property  and  circumstances.'  Such  undertaking  must  be 
filed  by  the  sheriff,  or  other  officer,  with  his  return  to  the 
warrant,  and,  in  case  of  a  habeas  corpus,  with  his  return  to 
such  writ." 

Execution  of  Warrant. — A  copy  of  the  warrant,  and  of 
the  affidavit  upon  which  it  is  issued,  must  be  served  upon 
the  accused,  when  he  is  arrested  by  virtue  thereof.' 

Where  there  is  no  indorsement  on  the  warrant  as  above 
provided  ;  or,  where  there  is  such  indorsement,  and  an  un- 
dertaking is  not  given  as  above  provided  ;  the  sheriff,  after 
making  the  arrest,  as  required  by  the  warrant,  must  keep 
the  accused  in  his  custody,  until  the  further  direction  of 
the  court,  judge  or  referee.  VVhere,  from  sickness  or  any 
other  cause,  the  accused  is  physically  unable  to  attend 
before  the  court,  judge  or  referee,  that  fact  is  a  sufficient 
excuse  to  the  sheriff  for  not  producing  him  as  required  by 
the  warrant.  In  that  case  the  sheriff  must  produce  him,  as 
directed  by  the  court,  judge  or  referee,  after  he  becomes 
able  to  attend.  The  sheriff  need  not,  in  any  case,,  confine 
the  accused  in  prison,  or  otherwise  restrain  him  of  his  lib- 
erty, except  as  far  as  it  is  necessary  so  to  do,  in  order  to 
secure  his  personal  attendance." 

When  Habeas  Corpus  may  Issue. — If  the  accused  is  in 
the  custody  of  a  sheriff  or  other  officer,  by  virtue  of  an  exe- 
cution against  his  person,  or  by  virtue  of  a  mandate  for  any 
other  contempt  or  misconduct,  or  a  commitment  on  a  crimi- 
nal charge,  a  warrant  of  attachment  cannot  be  issued.  In 
that  case  the  court,  upon  proof  of  the  facts,  must  issue  a 
writ  of  habeas  corpus,  directed  to  the  officer,  requiring  him 
to  bring  the  accused  before  it,  to  answer  for  the  offense 
charged.  The  officer  to  whom  the  writ  is  directed,  or  upon 
whom  it  is  served,  must,  except  in  a  case  where  the  produc- 
tion of  the  accused  under  a  warrant  of  attachment  would 

'  Code  Civ.  Pro.,  §  2377.  '  Code  Civ.  Pro.,  §  3374. 
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be  dispensed  with,  bring  him  before  the  court,  and  detain 
him  at  the  place  where  the  court  is  sitting,  until  the  further 
order  of  the  court.' 

Proceedings  on  Return. — When  the  accused  is  produced 
on  warrant  of  habeas  corpus,  or  appears  on  a  warrant,  the 
court,  judge  or  referee  must,  unless  he  admits  the  offense 
charged,  cause  interrogatories  to  be  filed,  specifying  the  facts 
and  circumstances  of  the  offense  charged  against  him.  The 
accused  must  make  written  answers  thereto,  under  oath, 
within  such  reasonable  time  as  the  court,  judge  or  referee 
allows  therefor  ;  and  either  party  may  produce  affidavits 
or  other  proofs,  contradicting  or  corroborating  any  answer. 
Upon  the  original  affidavits,  the  answers  and  subsequent 
proofs,  the  court,  judge  or  referee  must  determine  whether 
the  accused  has  committed  the  offense  charged." 

On  the  return  of  an  order  to  show  cause,  the  questions 
which  arise  must  be  determined,  as  upon  any  other  motion ; 
and  a  certified  copy  of  the  order  made  is  sufficient,  without 
further  process,  upon  which  to  commit  the  offender.'  JS'o 
interrogatories  are  required  where  the  proceeding  is  institu- 
ted by  order  to  show  cause." 

PunisJiment. — If  it  is  determined  that  the  accused  has 
committed  the  offense  charged  ;  and  that  it  was  calculated 
to,  or  actually  did,  defeat,  impair,  impede  or  prejudice  the* 
rights  or  remedies  of  a  party  to  an  action  or  special  pro- 
ceeding, brought  in  the  court  or  before  the  judge  or  referee ; 
the  court,  judge  or  referee  must  make  a  final  order  accord- 
ingly, and  directing  that  he  be  punished  by  fine  or  imprison- 
ment, or  both,  as  the  nature  of  the  case  requires.  A  war- 
rant of  commitment  must  issue  accordingly . °  Where  the 
accused  is  brought  up  by  virtue  of  a  writ  of  habeas  corpus, 
he  must,  after  the  final  order  is  made,  be  remanded  to  the 
custody  of  the  sheriff  or  other  officer  to  whom  the  writ  waS 
directed ;  and  if  such  order  directs  that  he  be  punished  by 
imprisonment,  or  committed  until  the  payment  of  a  sum  of 

1  Code  Civ  Pro.,  §2278. 

2  Code  Civ.  Pro.,  §  2280. 
s  Code  Civ.  Pro.,  §  2283. 
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money,  he  must  be  so  imprisoned  or  committed,  upon  his 
discharge  from  custody  under  the  mandate,  by  virtue  of 
which  he  is  held  by  the  sheriff  or  other  officer.' 

If  an  actual  loss  or  injury  has  been  produced  to  a  party 
to  an  action  or  special  proceeding,  by  reason  of  the  miscon- 
duct proved  against  the  offender,  and  the  case  is  not  one 
where  it  is  specially  prescribed  by  law,  that  an  action  may 
be  maintained  to  recover  damages  for  the  loss  or  injury,  a 
fine  sufficient  to  indemnify  the  aggrieved  party  must  be  im- 
posed upon  the  offender,  and  collected  and  paid  over  to  the 
aggrieved  party,  under  the  direction  of  the  court.  The 
payment  and  acceptance  of  such  a  fine  constitutes  a  bar  to 
an  action  by  the  aggrieved  party,  to  recover  damages  for  the 
loss  or  injury.  Where  it  is  not  shown  that  such  an  actual 
loss  or  injury  has  been  produced,  a  fine  must  be  imposed, 
not  exceeding  the  amount  of  the  complainant's  costs  and 
expenses,  and  $250  in  addition  thereto,  and  must  be  col- 
lected and  paid  in  like  manner.  A  corporation  may  be 
fined  as  here  provided.'' 

Where  the  misconduct  proved  consists  of  an  omission  to 
perform  an  act  or  duty,  which  it  is  yet  in  the  power  of  the 
offender  to  perform,  he  shall  be  imprisoned  only  until  he 
has  performed  it,  and  paid  the  fine  imposed.  In  such  a 
case,  the  order  and  the  warrant  of  commitment,  if  one  is 
issued,  must  specify  the  act  or  duty  to  be  performed,  and 
the  sum  to  be  paid. 

In  every  other  case,  where  special  provision  is  not  other- 
wise made  by  law,  the  offender  may  be  imprisoned  for  a 
reasonable  time,  not  exceeding  six  months,  and  until  the 
fine,  if  any,  is  paid  ;  and  the  order,  and  the  warrant  of  com- 
mitment, if  any,  must  specify  the  amount  of  the  fine,  and 
the  duration  of  the  imprisonment.  ° 

When  may  he  Released. — Where  an  offender,  imprisoned 
as  prescribed  above,  is  unable  to  endure  the  imprison- 
ment, or  to  pay  the  sum,  or  perform  the  act  or  duty,  re- 
quired to  be  paid  or  performed,  in  order  to  entitle  him  to 
be  released,  the  court,  judge  or  referee,  or,  where  the  com- 
mitment was  made  in  proceedings  supplementary  to  execu- 

'  Code  Civ.  Pro.,  §  2383.  '  Code  Civ.  Pro.,  §  3285. 
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tion,  tlie  court  out  of  which  the  execution  issued,  may,  in 
its  or  his  discretion,  and  upon  such  terms  as  justice  requites, 
make  an  order  directing  him  to  be  discharged  from  the  im- 
prisonment.' 

Misconduct  at  Circuit. — Where  a  misconduct,  which  is 
punishable  by  line  or  imprisonment  under  the  foregoing 
provisions,  occurs  at  a^erm  of  a  circuit  court,  or  with  re- 
spect to  a  mandate  returnable  at  a  term  of  that  court,  or  a 
special  proceeding  pending  in  that  court,  and  was  not  pun- 
ished at  that  term  of  the  circuit  court ;  the  Supreme  Court 
may  inquire  into  and  punish  the  misconduct,  as  if  it  had 
occurred  at  special  term  of  the  Supreme  Court  held  in  the 
same  county,  or  with  respect  to  a  mandate  returnable  at 
such  a  special  term,  or  a  special  proceeding  pending  in  the 
Supreme  court.' 

Proceedings  on  Undertaking. — Where  a  person  arrested, 
by  virtue  of  a  warrant  of  attachment,  has  given  an  under- 
taking for  his  appearance,  and  fails  to  appear  on  the  return 
day  of  the  warrant,  the  court  may  either  issue  another  war- 
rant, or  make  an  order,  directing  the  undertaking  to  be 
prosecuted*  or  both."  Such  order  may,  in  the  discretion  of 
the  court,  direct  the  prosecution  thereof,  by  and  in  the  name 
of  any  party  aggrieved  by  the  misconduct  of  the  accused  ;  * 
or,  if  no  party  is  aggrieved,  the  bidder  must,  and  in  case 
where  the  court  thinks  proper  so  to  direct,  it  may,  direct  the 
prosecution  by  the  attorney-general,  or  by  the  district  at- 
torney of  the  county  in  which  it  was  given,  in  the  name  of 
the  people. ' 

After  the  return  of  an  execution,  issued  upon  a  judgment 
rendered  in  an  action  upon  the.  undertaking,  an  action  to 
recover  the  amount  of  the  judgment  may  be  maintained 
against  the  sheriff,  where  it  appears  that,  at  the  time  when 
the  undertaking  was  given,  the  sureties  were  insufficient, 
and  the  sheriff  had  reasonable  grounds  to  doubt  their  suffi- 
ciency. Such  action  may  be  maintained  by  the  plaintiff,  in 
whose  favor  the  judgment  was  recovered  ° 

Against  Sheriff  for  not  Returning  Execution. — When 
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these  proceedings  are  had  against  a  sheriff  for  failure  to  re- 
turn an  execution,  he  should,  at  the  time  of  the  making  of  the 
■final  order  imposing  a  fine,  if  such  an  order  be  made,  endeavor 
to  have  the  order  made  conditional,  or  in  such  manner  that 
he  may,  in  effect,  be  subrogated  to  the  plaintiff's  right  in 
the  judgment ;  otherwise,  where  he  is  fined  the  amount  of 
the  judgment,  he  cannot  afterwards  enforce  the  judgment 
for  his  own  benefit  by  assignment,  or  otherwise,  as  the  pay- 
ment of  the  fine  is  a  satisfaction  of  the  judgment,  unless  the 
order  makes  some  provision  by  which  the  ordinary  effect  of 
such  an  order,  and  payment  of  fine  thereunder,  is  modified 
for  the  benefit  of  the  sheriff.' 

6.  Proceedings  to  Collect  a  Fine. 

Schedule  o/".— Where  a  fine  has  been  imposed  by  a  court 
of  record  upon  a  grand  or  trial  juror,  or  upon  any  officer  or 
other  person,  without  being  accompanied  with  an  order  for 
the  immediate  commitment  of  the  person  so  fined,'  until  the 
fine  is  paid,  the  clerk  of  the  court,  immediately  after  the 
close  of  the  term  at  which  the  fine  was  imposed,  must  prepare 
a  schedule,  containing,  in  separate  columns,  the  following 
matters : 

1.  The  name  of  each  person  fined. 

2.  His  place  of  resid^ence  where  it  appears,  from  the 
papers  on  file  or  before  the  court,  to  be  within  the  county. 

3.  The  amount  of  the  fine  imposed  upon  him. 

4.  The  cause  for  which  the  fine  was  imposed. 

The  clerk  must  subjoin  to  the  schedule  a  certificate,  to 
the  effect  that  it  contains  a  true  abstract  of  the  orders  im- 
posing fines,  and  must  annex  it  to  the  warrant  for  the  col- 
lection." 

There  must  be  included  also,  in  the  schedule,  the  name  of 
each  person  who  has  been  fined,  prior  to  the  issuing  of  the 
warrant,  and  whose  fine  then  remains  wholly  or  partly  un- 
paid, and  not  remitted  by  the  court.' 

Warrant  for  Collection. — Immediately  after  the  close  of 
the  term  at  which  the  fine  was  imposed,  the  clerk  must 
issue  a  warrant,  under  the  seal  of  the  court,  directed  to  the 

'  Carpenter/!).  Stilwell,  11  N.  Y.,  01.  »  Code  Civ.  Pro.,  §  2399. 
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sheriff  of  the  county,  and  annexed  to  the  schedule  afore- 
said, commanding  him  to  collect  from  each  of  the  persons 
named  in  the  schedule,  the  sum  therein  set  opposite  that 
person' s  name ;  and  to  pay  over  the  sum  collected  to  the 
treasurer  of  the  county.  Such  warrant  is  the  process  of  the 
court  imposing  the  fines." 

Where  the  person  fined  resides  in  another  county,  a  sep- 
arate warrant,  with  an  appropriate  schedule  annexed,  must 
in  like  manner  be  issued  to  the  sheriff  of  the  county  where 
such  person  resides,  for  the  collection  of  the  fine  imposed.' 

Execution  and  Return  of  Warrant. — The  sheriff  to  whom 
such  warrant  is  issued,  must  collect  each  fine  out  of  the 
personal  property  of  the  person  fined,  in  the  same  manner 
prescribed  for  the  collection,  by  levy  upon  and  sale  of  per- 
sonal property,  of  an  execution  issued  out  of  a  court  of 
record.  If  sufficient  personal  property  cannot  be  found  to 
pay  the  fine  and  the  sheriff"' s  fees,  the  sheriff  must  arrest 
the  delinquent,  and  detain  him  in  custody  until  he  pays  the 
same,  as  upon  an  execution  against  the  person,  issued  in  an 
action  in  the  Supreme  Court.  The  sheriff  is  entitled  to  the 
same  fees  on  the  warrant,  as  upon  an  execution  aforesaid.  ° 

The  sheriff  must  return  the  warrant  with  his  proceedings 
thereupon,  at  the  term  of  the  court ;  or,  where  the  fine  was 
imposed,  in  any  county  except  New  York,  by  the  Supreme 
Court,  the  circuit  court,  the  Court  of  Oyer  and  Terminer,  or 
the  court  of  sessions,  at  the  term  of  the  county  court ;  held 
next  after  the  expiration  of  sixty  days  from  the  receipt 
thereof.  If  he  fails  so  to  do,  the  district  attorney- must  take 
the  same  proceedings  to  compel  a  return,  as  may  be  taken 
by  a  judgment  creditor,  where  a  sheriff  omits  to  return  an 
execution  issued  out  of  the  Supreme  Court.' 

When  Uncollected,  new  Warrant,  Liability  of  Sheriff, 
etc. — Where  it  appears  by  the  return  that  a  fine  remains 
uncollected,  and  it  does  not  appear  that  the  sheriff  has  the 
delinqiient  in  custody,  the  district  attorney  must,  if  he  has 
good  reason  to  believe  that  the  sheriff  might,  with  due  dili- 
gence, have  collected  the  fine,  or  arrested  and  detained  the 
delinquent,  commence  an  action  against  the  sheriff  in  the 

1  Code  Civ.  Pro.,  §  2394.  ^  code  Civ.  Pro.,  §  2296. 
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name  of  the  people.  Otherwise  he  must  direct  the  clerk  to 
issue  a  new  warrant,  or  to  include  the  fine  in  the  schedu  1  e 
annexed  to  the  next  warrant  to  be  issued  by  him.  A  new 
warrant  may  from  time  to  time  be  issued,  or  the  fine  m  ay 
be  included  in  the  schedule  annexed  to  a  subsequent  warrant 
until  it  is  collected.' 

An  action  may  be  maintained  in  behalf  of  the  people, 
against  a  sheriff,  to  whom  a  warrant  is  directed  to  be  de- 
livered as  hereinbefore  stated,  to  recover  damages  for  any 
omission  of  duty  with  respect  to  the  same,  in  case  where  a 
judgment  creditor  might  maintain  an  action  against  a  sheriff, 
to  whom  an  execution  issued  out  of  the  Supreme  Court  is 
directed  and  delivered.  In  such  an  action  the  people  are 
entitled  to  recover  the  same  damages,  which  a  judgment 
creditor  wonld  be  entitled  to  recover,  if  the  order  imposing 
the  fine  was  a  judgment  of  the  Supreme  Court.' 

When  Foregoing  not  Applicable. — Where  special  pro- 
vision is  otherwise  made  by  law  for  the  collection  of  a  fine, 
the  foregoing  provisions  are  not  applicable. ' 

(For  collection  of  fines  against  jurors  in  New  York  coiinty, 
see  ante  page  74.)  In  Kings  County  fines  against  jurors  are 
collected  by  the  commissioner  of  jurors. 

7.  Proceedings  for  the  Appointment  of  a  Committee,  etc. 
of  a  Lunatic,  Idiot,  or  Habitual  Drunkard. 

The  only  duty  of  sheriff's  in  these  proceedings  is  in  regard 
to  the  jury, 

Where  the  questions  of  fact  arising,  upon  the  competency 
of  tte  person,  with  respect  to  whom  the  appointment  of  a 
committee  is  asked,  are  not  ordere(3.  to  be  tried  by  a  jury, 
at  a  trial  term  of  the  court — in  which  case  it  is  tried  like 
any  other  question  of  fact,  and  no  peculiar  duties  devolve 
upon  the  sheriff"— the  court  to  whom  the  petition  is  pre. 
sented,  which  may  be  the  Supreme  Court,  a  county  court  ^ 
or  superior  city  court,  orders  that  a  commission  issue,  and 
this  commission  directs  the  commissioners  therein  named 
to  cause  the  sheriff  of  a  county,  thert-in  specified,  to  procure 
a  jury.* 

'  Code  Civ.  Pro,,  §  2298.  ^  Code  Civ.  Pro.,  g  3301. 
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The  commissioners,  or  a  majority  of  them,  must  immedi- 
ately issue  a  precept  to  the  sheriff  designated  in  the  com- 
sission,  requiring  him  to  notify,  not  less  than  twelve  nor 
more  than  twenty-four  indifferent  persons,  qualified  to  serve, 
and  not  exempt  from  serving,  as  trial  jurors  in  the  court  in 
which  the  proceedings  are  instituted,  to  appear,  before  the 
commissioners,  at  a  specified  time  and  place,  within  the 
county,  to  make  inquiry  as  commanded  by  the  commission. 
Upon  receiving  such  precept-lihe  sheriff  must  notify  the 
Jurors  accordingly  ;  and  must  return  the  precept,  and  the 
names  of  the  persons  notified,  to  the  commissioners,  at 
the  time  and  place  specified/ 

The  duty  of  selecting  a  Jury  is  imposed  upon  the  sheriff, 
and  he  should  exercise  his  own  Judgment  in  so  doing,  and 
not  permit  any  one  to  furnish  him  a  list  of  Jurors. 

The  time  and  mode  of  summoning  the  Jurors  is  not  par  ■ 
ticularly  pointed  out ;  and,  although  a  written  notice  might 
be  the  best,  especially  in  case  of  a  proceeding  for  contempt 
for  failure  to  ^attend,  still,  a  verbal  notification  to  appear 
before  the  commissioners,  at  a  specified  time  and  place,  to 
make  inquiry,  as  by  the  commission  commanded,  would 
be  a  full  compliance  with  the  statute ;  and  such  notifica-  ' 
tion,  given  a  reasonable  time  before  the  time  specified  for 
the  attendance  of  the  Juror,  would  be  sufficient. 

Upon  failure  to  attend,  when  duly  notified,  a  Juror' s  at- 
tendance may  be  compelled  ;  and  he  may  be  punished  by 
the  court  for  a  contempt,  in  the  same  manner  as  where  a 
juror  fails,  when  duly  notified,  to  attend  at  a  circuit  court, 
or  a  trial  term  of  the  court." 

■  The  commissioners  may  require  the  sheriff  to  cause  a 
talesman  to  attend,  in  place  of  a  juror  notified,  and  not 
attending,  or  who  is  excused  or  discharged ;  but  twelve 
Jurors  attending,  and  being  sworn,  are  sufficient.' 

Where  twelve  Jurors  do  not  concur  in  thfe  finding,  the 
commissioners  must  discharge  them  and  issue  a  new  pre- 
cept, to  the  sheriflT,  who  must  thereupon  procure  another 
Jury." 

The  sheriff  should,  and,  if  directed  by  the  commissioners, 

1  Code  Civ.  Pro.,  §  2330.  »  Code  Civ.  Pro.,  §§  3330,  2331. 
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must,  attend  the  hearing,  and  take  charge  of  the  jury  upon 
their  deliberation  ; '  but  should  not  himself,  nor'  should  he 
allow  any  one  else,  to  be  present  during  their  deliberation ; 
and  for  a  wiUf ul  neglect  to  obey  a  direction  to  attend  the 
jury  as  aforesaid,  or  for  any  misconduct,  while  attending 
the  jury,  by  which  a  right  or  remedy  of  a  party  to  the  pro- 
ceeding may  be  impaired  or  prejudiced,  he  must  be  fined 
by  the  commissioners,  in  a  sum  not  exceeding  twenty-five 
dollars.' 

The  jurors  are  entitled  to  the  same  compensation  for  their 
services,  as  jurors  upon  the  trial  of  an  issue  in  an  action  in 
the  same  court ;  and  the  petitioner  must  pay  the  jurors  and 
sheriff's  fees,  as  well  as  the  commissioner's  compensation." 

S.  Proceedings  Supplementary  to  an  Execution  against 

Property. 
Under  this  head  there  are  three  distinct  remedies,  each  of 
which  is  a  special  proceeding,  viz.  : 

1.  A  proceeding  instituted  by  an  order,  or  a  warrant. 
Issued  against  a  judgment  debtor,  after  the  return  of  an 
execution. 

2.  A  proceeding  instituted  by  an  order,  or  a  warrant, 
issued  against  a  judgment  debtor,  after  the  issuing  and  he- 
fore  the  return  of  an  execution. 

3.  A  proceeding  instituted  by  an  order,  either  hefore  or 
after  the  return,  of  an  execution,  against  a  person  who  has 
property  of  the  judgment  debtor,  or  is  indebted  to  him. 

The  proceeding  under  subdivision  third,  against  a  person 

who  has  property  of,  or  is  indebted  to  the  judgment  debtor, 

may  be  pursued,  either  alone,  or  simultaneously,  with  the 

"  proceedings,  under  either  subdivision  first  or  subdivision 

second.*  * 

Before  what  Judge  Instituted. — ^Either  of  these  proceed- 
ings may  be  instituted  before  a  judge  of  the  court  out  of 
which  the  execution  issued,  or  before  the  county  judge,  or 
special  county  judge,  to  which  it  was  issued ;  or  where  it 
was  issued  to  the  city  and  county  of  New  York,  from  an 
inferior  court  other  than  the  marine  court  of  that  city, 

■  Code  Civ.  Pro.,  §  1196.  '  Code  Civ.  Pro.,  §  3333. 

••'.Code  Civ.  Pro.,  §  1196.  *  Code  Civ.  Pro.,  §§  3483,  3433. 
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before  a  judge  of  the  court  of  common  pleas  for  that  city 
and  county.  Where  the  execution  was  issued  out  of  a  court 
other  than  the  Supreme  Court,  and  it  is  shown  by  affidavit 
that  each  of-  the  judges,  before  whom  the  special  proceed- 
ings might  be  instituted  as  just  mentioned,  is  absent  from 
the  county,  or  is,  for  any  reason,  unable  or  disqualified  to 
act,  the  proceeding  may  be  instituted  before  a  justice  of  the 
Supreme  Court ;  in  which  case,  if  he  does  not  reside  within 
the  judicial  district  embracing  the  county  to  which  the  exe- 
cution was  issued,  the  order  made,  or  warrant  issued,  by 
him  must  be  returnable  to  a  justice  of  the  Supreme  Court 
residing  in  that  district,  or  the  county  judge,  or  the  special 
county  judge,  of  that  or  an  adjoining  county,  as  directed  in 
the  order  or  warrant.' 

What  Judgment  and  Execution  Necessary  to  Sustain 
Proceedings.— Neithev  of  the  proceedings  here  spoken  of 
can  be  maintained  by  a  judgment  creditor,  unless  his  judg- 
ment was  obtained  upon  the  personal  appearance  of  the 
judgment  debtor,  or  personal  service  on  him  of  the  summons, 
for  a  sum  not  less  than  twenty  five  dollars  ;  and  an  execution 
has  been  issued  thereon,  out  of  a  court  of  record,  either — 

1.  To  the  sheriff  of  the  county  where  the  judgment  debtor 
has,  at  the  time  of  the  commencement  of  the  special  pro- 
ceeding, a  place  for  the  regular  transaction  of  business  in 
person;  or, 

2.  If  the  judgment  debtor  is  then  a  resident  of  the  State, 
to  the  sheriff  of  the  county  where  he  resides  ;  or, 

3.  If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff 
of  the  county  where  the  judgment  roll  is  filed  ;  unless  the 
execution  was  issued  out  of  a  court,  other  than  that  in  which 
the  judgment  was  rendered,  and,  in  that  case,  to  the  sheriff 
of  the  county  where  the  transcript  of  the  judgment  is  filed.* 

Order  to  Examine  Judgment  Debtor  after  Return  of  Exe- 
cution.— At  any  time  within  ten  years  after  the  return, 
wholly  or  partly  unsatisfied,  of  an  execution  against  prop- 
erty issued  upon  a  judgment,  as  prescribed  in  section  2458 
of  the  Code  of  Civil  Procedure  (which  has  just  been  given), 
the  judgment  creditor,  upon  proof  of  the  facts,  by  affidavit, 

'  Code  Civ.  Pro..  §  2434;  and  see  N.  Y.  city  Consol.  Act,  188?,  §  1168. 
2  Code  Civ..  Pro.,  §  3458. 
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or  other  competent  written  evidence,  is  entitled  to  an  order, 
requiring  the  judgment  debtor  to  attend  and  be  examined 
concerning  his  property,  at  a  time  and  place  specified  in  the 
order. ' 

Order  to  Examine  Judgment  Debtor  Before  Return  of 
Execution. — At  any  time  after  the  issuing  of  an  execution 
against  property,  as  prescribed  in  said  section  2458,  and  be- 
fore the  return  thereof,  the  judgment  creditor,  upon  proof,  by 
affidavit,  or  other  competent  written  evidence,  that  the  judg- 
ment debtor  has  property,  which  he  unjustly  refuses  to 
apply  toward  the  satisfaction  of  the  judgment,  is  entitled 
to  an  order,  requiring  the  judgment  debtor  to  attend  and  be 
examined  concerning  his  property,  at  a  time  and  place  speci- 
fied in  the  order.  ° 

Warrant  of  Arrest,  when. — Upon  proof  entitling  a  judg- 
ment creditor  to  an  order,  either  before  or  after  return  of 
execution  as  aforesaid  ;  and  also  proof,  by  affidavit,  to  the 
satisfaction  of  the  judge,  that  there  is  danger  that  the  judg- 
ment debtor  will  leave  the  State,  or  conceal  himself,  and 
that  there  is  reason  to  believe  that  he  has  property,  which 
he  unjustly  refuses  to  apply  to  the  payment  of  the  judg- 
ment ;  the  judge  may,  instead  of  making  an  order,  issue  a 
warrant  under  his  hand,  reciting  the  facts,  and  requiring 
the  sheriff  of  any  county,  where  the  judgment  debtor  may 
be  found,  to  arrest  him,  and  bring  him  before  the  same 
judge,  or  before  another  judge,  if  the  case  is  one  where  the 
warrant  must  be  returnable  to  another  judge.  ° 

So,  too,  where  such  facts  are  made  to  appear,  the  judge 
may  issue  such  warrant,  at  any  time  after  the  making  of  an 
order  requiring  the  judgment  debtor  to  attend  and  be  exam- 
ined, and  before  the  close  of  his  examination  ;  and,  if  neces- 
sary, may  direct  the  adjournment,  or,  if  the  return  day  of 
the  order  has  elapsed,  the  continuance  of  the  proceedings 
under  the  order,  until  after  the  return  of  the  warrant,  and 
his  decision  thereupon.^ 

Undertaking  on  Arrest. — Where  a  judgment  debtor  has 
been  arrested  and  brought  before  a  judge,  by  virtue  of  a 
warrant  as  aforesaid,  and  it  appears,  to  the  satisfaction  of 

>  Code  Civ.  Pro.,  §  2435.  '  Code  Civ.  Pro.,  §  2437. 

■'  Code  Civ.  Pro.,  §  2486.  *  Code  Civ.  Pro.,  §  2438. 
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the  judge,  from  his  examination,  or  other  proof,  that  there 
is  danger  that  he  will  leave  the  State,  or  conceal  himself, 
and  that  he  has  property,  which  he  has  unjustly  refused  to 
apply  to  the  satisfaction  of  the  judgment,  the  judge  may 
make  an  order,  requiring  him  to  give  an  undertaking,  with 
one  or  more  sureties,  in  a  sum  fixed  and  within  a  time  speci- 
fied in  the  order,  to  the  effect  that  he  will,  from  time  to 
time,  as  the  judge  directs,  attend  before  the  judge,  or  before 
a  referee,  appointed,  or  to  be  appointed,  in  the,  proceedings  ; 
and  that  he  will  not,  until  discharged  from  arrest  by  virtue 
of  the  warrant,  dispose  of  any  of  his  property  which  is  not 
expressly  exempted  by  law  from  levy  and  sale  by  virtiie  of 
an  execution,  or  which  is  not  his  earnings  for  personal 
services  rendered  within  sixty  days  next  before  the  om- 
mericement  of  the  proceedings  against  him,  necessary  for 
the  use  of  a  family,  wholly  or  partly  supported  by  his 
labor." 

Injunction  Order. — The  judge  by  whom  the  order  or  war- 
rant was  granted,  or  to  whom  it  is  returnable,  may  make  an 
injunction  order,  restraining  any  person  or  corporation, 
whether  a  party  or  not  a  party  to  the  special  proceeding, 
from  making  or  suffering  any  transfer  or  other  disposition 
of,  or  interference  with,  the  property  of  the  judgment 
debtor,  or  the  property  or  debt,  concerning  which  any  per- 
son is  required  to  attend  and  be  examined,  until  further 
direction  in  the  premises.  Such  an  injunction  order  may 
be  made  simultaneously  with  the  order  or  warrant,  by  which 
the  special  proceeding  is  instituted,  and  upon  the  same 
papers  ;  or,  afterwards,  upon  an  affidavit  showing  sufficient 
grounds  therefor." 

Service  of  Orders. — The  orders  requiring  a  person  to  at- 
tend and  be  examined,  and  the  injunction  order,  must  each 
be  served  as  follows : 

1.  The  original  order,  under  the  hand  of  the  judge  making 
it,  must  be  exhibited  to  the  person  to  be  served. 

3.  A  copy  thereof,  and  of  the  affidavit,  upon  which  it 
was  made,  must  be  delivered  to  him. 

Service  upon  a  corporation  is  sufficient,  if  made  upon  an 
officer,  to  whom  a  copy  of  a  summons  must  be  delivered, 

iCode  Civ.  Pro.,  §g  3440,  3463.       «  Code  Civ.  Pro.,  §  2451. 
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where  a  summons  is  personally  served  upon  the  cai'p  ra  - 
tion,  unless  the  officer  is  specially  designated  by  the  Judge. ' 

Senice  of  Warrant. — The  sheriff,  when  he  arrests  a  judg- 
ment debtor  by  virtue  of  a  warrant  issued  as  aforesaid,  must 
deliver  to  him  a  copy  of  the  warrant,  and  of  the  affidavit 
upon  which  it  was  granted." 

Order  to  Examine  Third  Person. — Upon  proof,  by  affi- 
davit, or  other  competent  written  evidence,  to  the  satisfac- 
tion of  the  judge,  that  an  execution  against  property  has 
been  issued  as  prescribed  in  section  2458  before  mentioned, 
and  either  that  it  has  been  returned  wholly  or  partly  unsat- 
isfied, or  that  it  has  not  been  returned  ;  and  also  that  any 
person  or  corporation  has  personal  property  of  the  judg- 
ment debtor,  exceeding  ten  dollars'  in  value,  or  is  indebted 
to  him  in  a  sum  exceeding  ten  dollars,  the  judgment  credi- 
tor is  entitled  to  an  order,  requiring  the  person  or  corpora- 
tion to  attend  and  be  examined  concerning  the  debt,  or 
other  property,  at  a  time  and  place  specified  in  the  order. 
The  judge  may,  in  his  discretion,  require  notice  of  the  sub- 
sequent proceedings  to  be  given  to  the  judgment  debtor,  in 
such  a  manner  as  he  deems  just.' 

Order  Permitting  Payment  of  Debt  to  Sheriff. — ^At  any 
time  after  the  commencement  of  a  special  proceeding,  as 
herein  mentioned,  and  before  the  appointment  of  a  receiver 
therein,  or  the  extension  of  a  receivership  thereto,  the 
judge,  by  whom  the  order  or  warrant  was  granted,  or  to 
whom  it  is  returnable,  may,  in  his  discretion,  upon  proof, 
by  affidavit,  to  his  satisfaction,  that  a  person  or  corporation 
is  indebted  to  the  judgment  debtor,  and  upon  such  notice, 
given  to  such  persons,  as  he  deems  just,  or  without,  notice, 
make  an  order,  permitting  the  person  or  corporation,  to  pay 
to  a  sheriff,  designated  in  the  order,  a  sum,  on  account  of 
the  alleged  indebtedness,  not  exceeding  the  sum  which  will 
satisfy  the  execution. 

A  payment  thus  made  is,  to  the  extent  thereof,  a  dis- 
charge of  the  indebtedness,  except  as  against  a  transferee 
from  the  judgment  debtor,  in  good  faith  and  for  a  valuable 

'  Code  Civ.  Pro,,  g  3452.  »  Code  Civ.  Pro.,  §  3441. 

«  Code  Civ.  Pro.,  §  3453. 
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consideration,  of  whose  rights  the  person  or  corporation  had 
actual  or  constructive  notice,  when  the  payment  was  made.' 

Order  Requiring  Belixiery  of  Money  or  Property  to 
Sheriff. — Where  it  appears,  from  the  examination  or  tes- 
timony taken  in  a  special  proceeding  as  herein  author- 
ized, that  the  judgment  debtor  has,  in  his  possession,  or 
under  his  control,  money  or  otlier  personal  property,  belong- 
ing to  him  ;  or  that  one  or  more  articles  of  personal  prop- 
erty, capable  of  delivery,  his  right  to  the  possession  whereof 
is  not  substantially  disputed,  are  in  the  possession  or  under 
the  control  of  another  person ;  the  judge,  by  whom  the 
order  or  warrant  was  granted,  or  to  whom  it  ^s  returnable, 
may,  in  his  discretion,  and  upon  such  a  notice,  given  to 
such  persons,  as  he  deems  just,  or  without  notice,  make  an 
order,  directing  the  judgment  debtor,  or  other  person,  im- 
mediately to  pay  the  money,  or  deliver  the  articles  of  per- 
sonal property,  to  a  sheriff,  designated  in  the  order,  unless 
a  receiver  has  been  appointed,  or  a  receivership  has  been 
extended  to  the  special  proceeding,  and  in  that  case  to  the 
receiver.'' 

Sheriff's  Duty  where  Money  Paid  or  Property  Deliv- 
ered.— If  the  sheriff,  to  whom  money  is  paid,  or  other  prop- 
erty is  delivered,  pursuant  to  an  order  made  as  in  the  two 
foregoing  subdivisions  mentioned,  does  not  then  hold  an 
execution  upon  the  judgment  against  the  property  of  the 
judgment  debtor,  he  has  the  same  rights  and  powers,  and  is 
subject  to  the  same  duties  and  liabilities,  with  respect  to  the 
money  or  property,  as  if  the  money  had  been  collected,  or 
the  property  had  been  levied  upon  by  him,  by  virtue  of  such 
an  execution  ;  except,  that  after  a  receiver  has  been  ap- 
pointed, or  a  receivership  lias  been  extended  to  the  special 
proceeding,  the  judge  must,  by  order,  direct  the  sheriff  to 
pay  the  money  or  the  proceeds  of  the  property,  deducting 
his  fees,  to  the  receiver ;  or,  if  the  case  so  requires,  to  de- 
liver to  the  receiver  the  property  in  his  hands.  If,  however, 
it  appears,  to  the  satisfaction  of  the  judge,  that  an  order, 
appointing  a  receiver,  or  extending  a  receivership,  is  not 
necessary,  he  may,  by  an  order  reciting  that  fact,  direct  the 
sheriff  to  apply  the  money  so  paid,  or  the  proceeds  of  prop- 

1  Code  Civ.  Pro.,  §  3i4G.  ^  Code  Civ.  Pro.,  g  2447. 
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erty  so  delivered,  upon  an  execution  in  favor  of  the  judg- 
ment creditor,  issued  either  before  or  after  the  payment  or 
delivery  to  the  sheriflF.' 

When  Sheriff  to  Pay  or  Belimr  to  Judgment  Debtor. — 
When  money  is  paid,  or  property  is  delivered,  as  aforesaid, 
to  a  sheiiff  or  receiver,  and  the  special  proceeding  is  there- 
after discontinued  or  dismissed ;  or  the  Judgment  is  satis- 
fied vs^ithout  resorting  to  that  money  or  property;  or  a 
balance  of  the  money,  or  of  the  proceeds  of  the  property, 
or  a  part  of  the  property,  remains  in  the  sheriff' s  or  the  re- 
ceiver's  hands,  after  satisfying  the  judgment,  and  the  costs 
and  expenses  of  the  special  proceeding ;  the  judge  must 
make  an  order,  directing  the  sheriff,  or  receiver,  to  pay  the 
money,  or  deliver  the  property,  so  remaining  in  his  hands,  to 
the  judgment  debtor,  or  to  such  other  person  as  appears  to 
be  entitled  thereto,  upon  payment  of  his  fees,  and  all  other 
sums  legally  chargeable  against  the  same.' 

Costs. — The  judge  may  make  an  order,  allowing  to  the 
judgment  creditor  a  fixed  sum  as  costs,  consisting  of  his 
witness  fees  and  other  disbursements,  and  of  a  sum  in  ad- 
dition thereto,  not  exceeding  thirty  dollars  ;  and  directing 
the  payment  thereof,  out  of  any  money  which  has  come,  or 
may  come,  to  the  hands  of  the  receiver,  or  of  the  sheriff ; 
or,  within  a  time  speciffed  in  the  order,  by  the  judgment 
debtor,  or  other  person  against  whom  the  special  proceeding 
is  instituted."  And  where  the  judgment  debtor,  or  other 
person  against  whom  the  special  proceeding  is  instituted, 
has  been  examined,  and-  property,  applicable  to  the  pay- 
ment of  the  judgment,  has  not  been  discovered  in  the  course 
of  the  special  proceeding,  the  judge  •  may  make  an  order, 
allowing  him  a  like  sum  as  costs  ;  and  directing  the  pay- 
ment thereof,  within  a  time  specified  in  the  order,  by  the 
judgment  creditor ;  or,  except  where  it  is  allowed  to  the 
judgment  debtor,  out  of  any  money  which  has  come,  or  may 
come,  to  the  hands  of  the  receiver  or  of  the  sheriff.' 

Punishment  for  Disobedience  to  Orders. — A  person  who 
refuses,  or  without  sufficient  excuse  neglects,  to  obey  an 
order  of  a  judge  or  referee,  made  in  regard  to  the  payment 

>  Code  Civ.  Pro.,  §§  2448,  3449.  «  Code  Civ.  Pro.,  §  2455. 
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of  costs,  or  any  order  made  in  the  proceedings  here  spoken 
of,  and  duly  served  upon  him,  or  an  oral  direction,  given 
directly  to  him  by  a  jndge  or  referee,  in  the  course  of  the 
special  proceeding  ;  or  to  attend  before  a  judge  or  referee, 
according  to  the  command  of  a  subpoena,  duly  served  upon 
him  ;  may  be  punished  by  the  Judge,  or  by  the  court  out  of 
w^hich  the  execution  was  issued,  as  for  a  contempt." 

In  tohat' County  to  he  Examined. — If  the  judgment  debtor 
or  other  person,  required  to  attend  and  be  examined,  as 
above  detailed,  or  the  officer  of  a  corporation,  required 
to  attend  in  its  behalf,  is,  at  the  time  of  the  service 
of  the  order  upon  him,  a  resident  of  the  State,  or  then  has 
ail  office  within  the  State,  for  the  regular  transaction  of 
business  in  person,  he  cannot  be  compelled  to  attend,  pur- 
suant to  the  order,  or  to  any  adjournment,  at  a  place  with- 
oiTt  the  county  wherein  his  residence  or  place  of  business  is 
situated." 

Proceedings  Commenced  Before  one  Judge,  Continued 
Before  Another. — Where  these  proceedings  are  instituted 
before  a  judge  in  the  city  and  county  of  New  York,  or  before 
a  judge  of  the  Supreme  Court  of  Buffalo,  or  the  city  court 
of  Brooklyn,  they  may  be  continued  from  time  to  time, 
before  one  or  more  other  judges  of  the  same  court,  with  like 
effect  as  if  instituted  before  the  judge  who  last  hears  the 
same.  And  in  case  of  the  death,  sickness,  resignation,  re- 
moval from  office,  absence  from  the  county  or  other  disability 
of  an  officer,  before  whom  such  a  special  proceeding  has 
been  instituted,  other  than  the  judges  just  named,  it  may 
be  continued  before  the  officer's  successor,  or  any  other 
officer  residing  in  the  same  county,  before  whom  it  might 
have  been  originally  instituted  ;  or,  if  there  is  no  such  officer 
in  the  same  county,  before  an  officer  in  an  adjoining  county, 
who  would  originally  have  had  jurisdiction  if  it  had  been 
instituted  there. 

The  judge  before  whom  the  proceeding  is  continued  as 
aforesaid,  is  deemed  to  be  the  judge  to  whom  an  order  or 
warrant  is  returnable. ' 

Corporations  to  which  these  Provisions  do  not  apply. — 

1  Code  Civ.  Pro.,  §  2457.  s  Code  Civ.  Pro.,  §  2462. 
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Where  the  judgment  debtor  is  a  corporation  created  by  or 
under  the  laws  of  the  State,  or  a  foreign  corporation  created 
by  or  under  the  laws  of  another  State,  government  or  country, 
doing  business  within  the  State,  or  having  a  business  agency, 
or  a  fiscal  agency,  or  an  agency  for  the  transfer  of  its  stock 
within  the  State,  none  of  the  foregoing  provisions  apply.' 

WJiat  Property  cannot  be  Reached. — None  of  the  fore- 
going provisions  authorizes  the  seizure  of  or  other  interfer- 
ence with  any  property,  which  is  expressly  exempt  by  law 
from  levy  and  sale,  by  virtue  of  an  execution  ;  or  any  money, 
thtag  in  action  or  other  property,  held  in  trust  for  a  judg- 
ment debtor,  where  the  trust  has  been  created  by,  or  the 
fund  so  held  in  trust  has  proceeded  from,  a  person  other 
than  the  judgment  debtor ;  or  the  earnings  of  the  judgment 
debtor  for  his  personal  services,  rendered  within  sixty  days, 
next  before  the  institution-  of  the  special  proceeding,  where 
it  is  made  to  appear  by  his  oath  or  otherwise,  that  those 
earnings  are  necessary  for  the  use  of  a  family,  wholly  or 
partly  supported  by  his  labor." 

9.  Surrogates  Courts. 

1  hese  courts  are  now  courts  of  record, '  and  have  juris- 
diction specially  conferred,  in  regard  to  proceedings  in 
which  a  sherifE  may  be  called  upon  to  act ;  to  enforce  the 
payment  of  debts  and  legacies  ;  the  distribution  of  the  es- 
tates of  decedents  ;  the  payment  or  delivery,  by  executors, 
administrators  and  testamentaty  trustees,  of  money  or  other 
property  in  their  possession,  belonging  to  the  estate ;  *  to 
compel  the  payment  and  delivery  by  guardians  for  infants 
of  money  or  other  property  belonging  to  their  wards  ; '  to 
issue  citation  to  parties,  in  any  matter  within  the  jurisdic- 
tion of  the  court ;  and,  in  a  case  prescribed  by  law,  to  com- 
pel the  attendance  of  a  party  ; '  to  issue,  under  the  seal  of 
the  court,  a  subpcBua,  requiring  the  attendance  of  a  witness, 
residng  or  being  in  any  part  of  the  State,  or  a  subpoena 
duces  tecum ; '  and  to  punish  any  person  for  a  contempt  of 

1  Code  Civ.  Pro.,  §  2463.  '  Code  Civ.  Pro',  §  3473,  subd.  7. 

5  Code  Civ.  Pro.,  §  3468.  «  Code  Civ.  Pro.,  §  2481,  subd.  1. 

3  Code  Civ.  Pro.,  §  2,  subd.  20.  '  Code  Civ.  Pro.,  §  2481,  subd.  3. 
*  Code  Civ.  Pro.,  §  2473,  subd.  4. 
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court,  civil  or  criminal,  in  any  case  where  it  is  expressly 
prescribed  by  law  that  a  court  of  record  may  punish  a  per- 
son for  a  similar  contempt,  and  in  a  like  manner.' 

When  Vacancy  or  Disability^  who  to  act. — Where,  in  any 
county,  except  New  York  or  Kings,  the  office  of  surrogate 
is  vacant,  or  the  surrogate  is  disabled,  by  reason  of  sick- 
ness, absence  or  lunacy;  and  special  provision  is  not  made 
by  law,  for  the  discharge  of  the  duties  of  his  office  in  that 
contingency;  the  duties  of  his  office  must  be  discharged, 
until  the  vacancy  is  filled,  or  the  disability  ceases  as  follows : 

1.  By  the  special  surrogate. 

2.  If  there  is  no  special  surrogate,  or  he  is  in  like  manner 
disabled,  or  is  precluded  or  disqualified,  by  the  special 
county  judge. 

3.  If  there  is  no  special  county  judge,  or  he  is  in  like 
manner  disabled,  or  is  precluded  or  disqualified,  by  the 
county  judge. 

4.  If  there  is  no  county  judge,  or  he  is  in  like  manner 
disabled,  or  is  precluded  or  disqualified,  by  the  district  at- 
torney. 

But  before  an  officer  is  entitled  to  act,  as  thus  pre- 
scribed, proof  of  his  authority  to  act  must  be  made  by 
an  order  of  the  general  term  of  the  Supreme  Court,  held 
vsdthin  the  department  einbracing  the  county." 

Where  the  surrogate  of  any  county,  except  New  York  or 
Kings,  is  precluded  or  disqualified  from  acting  with  respect 
to  any  particular  matter,  his  jurisdiction  and  powers  with 
respect  to  that  matter  vest  in  the  several  officers  before 
designated,  in  the  order  there  provided  ;  and  the  fact  of  the 
surrogate's  being  so  disqualified  or  precluded,  may  be 
proved  by  Ms  certificate  thereof,  or  by  affidavit  or  oral  tes- 
timony. If  there  is  no  such  officer  before  designated  quali- 
fied to  act  with  respect  to  said  matter,  the  surrogate  may 
file  in  his  office  a  certificate  stating  that  fact ;  specifying 
the  reason  why  he  is  disqualified  or  precluded,  and  desig- 
nating the  surrogate  of  an  adjoining  county,  other  than 
New  York  or  Kings,  to  act  in  his  place  in  the  particular 
matter.  Thereupon  the  surrogate  so  designated  has,  with 
respect  to  that  matter,  all  the  jurisdiction  and  powers  of 

'  Code  Civ.  Pro.,  §  2481,  subd.  7.  '  Code  Civ.  Pro.,  §g  2484,  3487. 
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the  surrogate  making  the  designation,  and  may  exercise  the 
same  in  either  county.' 

In  any  county,  except  New  York  or  Kings,  if  the  surro- 
gate is  disabled,  by  reason  of  sickness,  absence,  or  lunacy, 
or  the  office  of  surrogate  becomes  vacant  before  the  expira- 
tion of  a  full  term,  and  there  is  no  special  surrogate,  or 
special  county  judge  of  the  same  county,  who  is  competent 
and  able  to  act  as  surrogate,  the  board  of  supervisors  may, 
in  its  discretion,  appoint  a  suitable  person,  to  act  as  surro- 
gate, until  the  surrogate's  disability  ceases,  or  his  term  of 
office  expires,  if  the  disability  continues  until  then ;  or  until 
a  special  surrogate,  or  a  special  county  judge,  is  elected  or 
appointed." 

When  Vacancy  or  Disability  in  New  YorTc  or  Kings 
county. — In  the  county  of  New  York,  the  court  of  common 
pleas  for  that  city  and  county,  at  a  special  term  thereof,  and 
in  the  county  of  Kings,  the  Supreme  Court,  at  a  special 
term  thereof,  held  in  the  city  of  Brooklyn,  must,  upon  pre- 
sentation of  proof  of  its  authority,  exercise  all  the  powers 
and  jurisdiction  of  the  surrogate's  court,  as  follows  : 

1.  Where  the  surrogate  is  precluded,  or  disqualified,  from 
acting,  with  respect  to  a  particular  matter,  it  must  exercise 
all  the  powers  and  jurisdiction  of  that  court  with  respect  to 
that  matter.  ' 

2.  Where  the  office  of  surrogate  of  the  county  is  vacant, 
or  the  surrogate  is  disabled,  by  reason  of  sickness,  absence 
or  lunacy,  it  must  exercise  all  the  powers  and  jurisdiction 
of  that  court,  until  the  vacancy  is  filled,  or  the  disability 
ceases,  as  the  case  may  be.  The  proof  required  for  these 
courts  to  so  act,  in  case  where  the  surrogate  is  precluded  or 
disqualified  from  acting  in  a  particular  matter,  is  the  surro- 
gate's certificate  J  thereof,  or  affidavit,  or  oral  testimony ;  in 
the  other  cases  mentioned,  an  order  of  the  general  term  of 
the  Supreme  Court,  held  within  the  department  embracing 
the  county.^  VN'here  proceedings  are  taken  in  these  courts, 
as  aforesaid,  the  seal  of  the  court,  in  which  it  is  taken,  must 
be  used,  where  a  seal  is  necessary.  The  proceeding  must  be 
entitled  in  that  court,  and  the  papers  therein  must  be  filed, 

'  Code  Civ.  Pro.,  §§  2485,  3487.        =  Code  Civ.  Pro.,  §§  3486,  3487. 
«  Code  Civ.  Pro.,  §  3492. 


474  Of  Sheriffs. 

or  recorded,  as  the  case  may  be,  and  issues  therein  miist  be 
tried,  as  in  an  action  brought  in  that  court.  The  issuing  of 
a  citation  may  be  directed,  and  any  order  intermediate  the 
citation  and  the  decree  may  be  made,  by  a  judge  of  the 
court.' 

In  New  York  county  the  board  of  aldermen  may  fill  a 
vacancy." 

Surrogate' s  cleric.— A.  surrogate  may,  by  a  written  order, 
filed  and  recorded  in  his  office,  and  which  he  may,  in  like 
manner,  revoke  at  pleasure,  appoint  a  clerk  employed  in  his 
office  to  be  the  clerk  of  the  surrogate's  court,  and  the  clerk 
so  appointed,  may,  among  other  things,  issue  any  mandate 
to  which  a  party  is  entitled  as  of  course,  either  uncondition- 
ally, or  upon  the  filing  of  any  paper ;  and  may  sign,  as  clerk 
of  the  court,  and  affix  the  seal  of  the  court  to,  any  letters  or 
mandate,  issued  from  the  court. ' 

Citation,  Service  of. — A  citation  is  the  process  by  which  most 
proceedings  in  surrogate's  courts  are  commenced.  It  may 
be  served  in  any  count^."  In  all  cases,  except  where  other- 
wise specially  prescribed,  service  of  a  citation  is  made  upon 
an  adult  person,  or  an  infant  of  the  age  of  fourteen  years  or 
upwards,  by  delivering  a  copy  thereof  to  the  person  to  be 
served,  or  by  leaving  a  copy  at  his  residence,  or  the  place 
where  he  sojourns,  with  a  person  of  suitable  age  and  discre- 
tion, under  such  circumstances,  that  the  surrogate  has  good 
reason  to  believe  that  the  copy  came  to  his  knowledge,  in 
time  for  him  to  attend  at  the  return  day.  Such  service 
must  be  made,  if  within  the  county  of  the  surrogate,  or  an 
adjoining  county,  at  least  eight  days  before  the  return  day 
thereof  ;  if  in  any  other  county,  at  least  fifteen  days  before 
the  return  day ;  unless,  in  either  case,  the  person  served, 
being  an  adult,  and  not  incompetent,  assents  in  writing  to 
a  service  within  a  shorter  time.  The  service  may  be  made 
by  any  person. ' 

Where  it  appears,  by  affidavit,  to  the  satisfaction  of  tlie 
surrogate,  from  whose  court  a  citation  issued,  that  proper 
and  diligent  effort  has  been  made  to  serve  it  upon  a  resident' 

1  Code  Civ.  Pro.,  §  2490.  "  Code  Civ.  Pro.,  §  2515. 

2  N.  Y.  City  Consol.  Act  18,8),  §  1180.        "  Code  Civ.  Pro.,  §  2520. 

3  CodeCiv.  Pro.,  §250tf. 
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of  the  State  as  just  mentioned  ;  and  that  the  person  to  be 
served  cannot  be  found,  or,  if  found,  that  he  evades  service 
so  that  it  cannot  be  made ;  the'  surrogate  may  make  an 
order,  directing  that  service  thereof  be  made  in  the  same 
manner  prescribed  for  the  servijje  of  a  summons,  issued  out 
of  any  court  of  record,  and  the  provisions  of  sections  436 
and  437  of  the  Code  of  Civil  Procedure,  apply  to  the  service 
of  a  citation  made  pursuant  to  such  order.' 

Where  the  service  is  to  be  made  upon  an  infant  imder 
fourteen  years  of  age,  a  person  judicially  declared  to  be  in- 
competent to  manage  his  affairs,  by  reason  of  lunacy,  idiocy 
or  habitual  drunkenness,  or  a  corporation,  it  is  made  in  the 
same  manner  prescribed  for  the  personal  service  of  a  sum- 
mons upon  such  a  person,  or  upon  a  corporation."  Proof 
of  service  of  citation  is  made  in  the  same  way,  as  proof  of 
service  of  summons,  issued  out  of  the  Supreme  Court.' 

Decree  for  Money;  DocJceting  and  Enforcement  of. — 
Where  a  decree  directs  the  payment  of  a  sum  of  money  into 
court,  or  to  one  or  more  persons  therein  designated,  the 
surrogate,  or  the  clerk  of  the  surrogate's  court,  must,  upon 
payment  of  his  fees,  furnish  to  any  person  applying  there- 
for, one  or  more  transcripts,  duly  attested,  stating  all  the 
particulars,  with  respect  to  the  decree,  which  are  required 
by  law  to  be  entered  in  the  clerk' s  docket-book,  where  a 
judgment  for  a  sum  of  money  is  rendered,  in  the  Supreme 
Court,  so  far  as  the  provisions  of  law,  directing  such  entries, 
are  applicable  to  such  a  decree.  Each  county  clerk,  to 
whom  such  a  transcript  is  presented,  must,  upon  payment 
of  his  fees,  immediately  file  it,  and  docket  the  decree  in  the 
appropriate  docket-book,  kept  in  his  office,  as  prescribed  by 
law  for  docketing  a  judgment  of  the  Supreme  Court.  The 
docketing  of  such  a  decree  has  the  same  force  and  effect,  the 
lien  thereof  may  be  suspended  or  discharged,  and  the  decree 
may  be  assigned  or  satisfied,  as  if  it  was  such  a  judgment.* 

Such  decree  may  be  enforced  by  an  execution  against  the 

•  property  of  the  party  directed  to  make  the  payment.     The 

execution  must  be  issued  by  the  surrogate,  or  the  clerk  of 

1  Code  Civ.  Pro,,  §  2521,  anU,  p.  203. 
»  Code  Civ.  Pro.,  §  2526,  anU,  pp.  193,  198. 
3  Code  Civ.  Pro.,  §  2533,  ante,  p.  212. 
■>  Code  Civ.  Pro.,  §  2553. 


476  Of  Sheriffs. 

the  surrogate's  court,  under  the  seal  of  the  court,  and  must 
be  made  returnable  to  the  court.  In  all  other  respects,  the 
provisions  of  the  Code  6t  Civil  Procedure,  relating  to  an 
execution  against  the  property  of  a  judgment  debtor,  issued 
upon  a  judgment  of  the  Supreme  Court,  and  the  proceed- 
ings to  collect  it,  which  have  been  given  in  another  place, 
apply  to  an  execution  issued  from  the  surrogate's  court, 
and  the  collection  thereof,  the  decree  being  for  that  purpose 
regarded  as  a  judgment ;  except  that  proceedings  supple- 
mentary to  execution  founded  thereon,  must  be  taken  as  if 
the  decree  was  a  judgment  of  the  county  court,  or,  in  the 
city  of  New  York,  of  the  court  of  common  pleas. ' 

Enforcement  bp  Punishment  for  Contempt. — In  either  of 
the  following  cases,  a  decree  of  a  surrogate's  court,  dirfecting 
the  payment  of  money,  or  requiring  the  performance  of  any 
other  act,  may  be  enforced  by  serving  a  certified  copy 
thereof  upon  the  party  against  whom  it  is  rendered,  or  the 
officer  or  person  who  is  required  thereby,  or  by  law,  to  obey 
it ;  and  if  he  refuses  or  wilfully  neglects  to  obey  it,  by  pun- 
ishing him  for  a  contempt  of  court : 

1.  Where  it  cannot  be  enforced  by  execution,  as  before 
mentioned. 

2.  Where  part  of  it  cannot  be  so  enforced  by  execution  ; 
in  which  case  the  part  or  parts,  which  cannot  be  so  enforced^ 
may  be  enforced  by  proceedings  to  punish  for  contempt  as 
aforesaid. 

3.  Where  an  execution,  issued  as  before  mentioned,  to  the 
sheriff  of  the  surrogate's  county,  has  been  returned  by  him 
wholly  or  partly  unsatisfied. 

4.  Where  the  delinquent  is  an  executor,  administrator, 
guardian,  or  testamentary  trustee,  and  the  decree  relates  to 
the  fund  or  estate,  in  which  case  the  surrogate  may  enforce 
the  decree  by  such  proceedings  for  contempt  as  aforesaid, 
either  without  issuing  an  execution,  or  after  the  return  of 
an  execution,  as  he  thinks  proper." 

Enforcement  of  Orders. — A  direction  of  a  surrogate's 
court,  made  or  entered  in  writing,  and  not  included  in  a 
decree,  is  styled  an  order;  and  may  be  enforced  in  like  man- 
ner as  a  similar  order,  made  by  the  Supreme  Court,  in  an 

'  Code  Civ.  Pro.,  §  2554.  »  Code  Civ.  Pro.,  §  2555. 
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action  ;  and  tlie  costs  are  the  same  as  iipon  such  an  order, 
and  may  be  collected  in  like  manner.' 

Security  to  stay  Proceedings  on  Appeal  from  Decree  for 
Money  or  Property. — An  appeal  from  a  decree  directing  an 
executor,  administrator,  testamentary  trustee,  guardian  or 
other  person  appointed  by  the  surrogate's  court,  to  pay 
or  distribute  money,  or  to  'deposit  money  in  a  bank  or  trust 
company,  or  to  deliver  property  ;  or  by  an  executor  or  ad- 
ministrator, from  an  order  granting  leave  to  issue  an  execu- 
tion against  him,  does  not  stay  the  execution  of  the  decree 
appealed  from,  unless  the  appellant  gives  an  undertaking, 
with  at  least  two  sureties,  in  a  sum  therein  specified,  to  the 
effect  that,  if  the  decree  or  order,  or  any  part  thereof,  is 
affirmed,  or  the  appeal  is  dismissed,  the  appellant  will  pay 
all  costs  and  damages,  which  may  be  awarded  against  him, 
upon  the  appeal,  and  will  pay  the  sum  so  directed  to  be 
paid  or  collected,  or  as  the  case  requires,  will  deposit  or  dis- 
tribute the  money,  or  deliver  the  property  so  directed  to  be 
deposited,  distributed  or  delivered,  or  the  part  thereof  as 
to  which  the  decree  or  order  is  affirmed.'' 

Security  for  Costs  and  Damages  on  Appeal. — To  render 
a  notice  of  appeal  effectual  for  any  purpose,  exceptin  the  case 
just  specified,  or-  where  it  is  specially  prescribed  by  law, 
that  security  is  not  necessary  to  effect  the  appeal,  the  ap- 
pellant must  give  a  written  undertaking,  with  at  least  two 
sureties,  to  the  effect  that  the  appellant  will  pay  all  costs  and 
damages  which  may  be  awarded  against  him  iipon  the  ap- 
peal, not  exceeding  $250." 

Security  to  Stay  Proceedings  on  Appeal  in  Case  of  Com- 
mitment.— An  appeal  from  a  decree,  or  an  order,  directing 
the  commitment  of  an  executor,  administrator,  testamentary 
trustee,  guardian,  or  other  j)erson  appointed  by  the  surro- 
gate's court,  or  an.  attorney  or  counsel  employed  therein, 
for  disobedience  to  a  direction  of  the  surrogate,  or  for  neg- 
lect of  duty  ;  or  directing  the  commitment  of  a  person  re- 
fusing to  obey  a  subpoena,  or  to  testify,  when  required  by 
law ;  does  not  stay  the  execution  of  the  decree  or  order 
appealed  from,  unless  the  appellant,  gives  an  undertaking, 

1  Code  Civ.  Pro.,  §  3556.  ^  Code  Civ.  Pro.,  §  3577.» 

■'  Code  Civ.  Pro.,  §  2578. 
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with  at  least  two  sureties,  in  a  sum  therein  specified,  to  the  \ 
effect  that,  if  the  decree  or  order  appealed  from,  or  any  part 
thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the  appel- 
lant will,  within  twenty  days  after  the  afiirmance  or  dis- 
missal, surrender  himself,  in  obedience  to  the  decree  or 
order,  to  the  custody  of  the  sheriff  of  the  county,  wherein 
he  was  directed  to  be  committed." 

Requisites  of  UhdertaMng  on  Appeal. — Where  the  ap- 
peal is  from  a  decree  directing  the  payment,  depositing,  or 
distribution  of  money,  the  sum  specified  in  the  undertaking 
must  be  not  less  than  twice  the  sum  directed  to  be  paid, 
deposited,  or  collected.  Where  the  appeal  is  from  an  order 
granting  leave  to  issue  an  execution,  it  must  be  not  less 
than  twice  the  sum,  to  collect  which  the  execution  may  issue. 
In  every  other  case  the  amount  of  the  undertaking  must  be 
fixed  by  the  surrogate,  or  by  the  judge  of  the  appellate 
court.'  Such  undertaking  must  be  to  the  people  of  the 
State ;  must  contain  the  name  and  residence  of  each  of  the 
sureties  thereto ;  must  be  approved  by  the  surrogate,  or  a 
judge  of  the  appellate  court;  and  must  be  filed  in  the  surro- 
gate's ofiice." 

Proceedings  to  Discover  Property  Withheld  from  Exec- 
utor.— An  executor  or  administrator  may  present  to'  the 
surrogate' s  court,  from  which  letters  were  issued  to  him,  a 
written  petition,  duly  verified,  setting  forth,  upon  knowl- 
edge, or  information  and  belief,  any  facts,  tending  to  show 
that  money,  or  other  personal  property,  which  ought  to  be 
delivered  to  the  petitioner,  or  which  ought  to  be  included 
in  an  inventory,  or  appraisal,  is  in  the  possession,  or  under 
the  control  of  a  person,  who  withholds  the  same  from  him  ; 
or  conceals,  or  refuses  to  exhibit  it,  so  that  it  cannot  be  in- 
ventoried, or  appraised ;  and  praying  an  inquiry  respecting 
it,  and  that  the  person  complained  of  may  be  cited  to  attend 
the  inquiry,  and  to  be  examined  accordingly.  The  petition 
may  be  accompanied  with  an  affidavit,-  or  evidence,  written 
or  oral,  tending  to  support  the  allegations  thereof.  If  the 
surrogate  is  satisfied, "upon  the  papers  so  presented,  that 
there  are  reasonable  grounds  for  the  inquiry,  he  must  issue 

'  Code  Qiv.  Pro.,  §  3579.  ^  Code  Oiv.  Pro.,  §  3581. 

'  C^de  Civ.  Pro.,  §  2580. 
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a  citation  accordingly ;  wliicli  may  be  made  returnable 
forthwith,  or  at  a  future  time  fixed  by  the  surrogate,  and 
may  be  served  at  any  time  before  the  hearing.' 

Where  the  person,  or  any  of  the  persons,  to  be  cited,  does 
not  reside,  or  is  not  within  the  county  of  the  surrogate,  the 
citation  may,  in  the  surrogate's  discretion,  require  him  to 
appear  at  a  specified  time,  at  a  place  within  the  county 
where  he  resides,  or  is  served,  before  a  Judge,  a  justice  of 
the  peace,  or  a  referee,  designated  in  the  citation,  or  before 
the  surrogate  of  that  county.' 

The  surrogate  must  annex  to  or  indorse  upon  the  citation, 
an  order,  requiring  the  party  cited  to  attend,  personally,  a;t 
the  time  and  place  therein  specified.  The  citation  and  order 
must  be  personally  served ;  and  service  thereof  is  ineffectual, 
unless  it  is  accompanied  with  payment,  or  tender  of  the 
sum,  required  by  law  to  be  paid,  or  tendered,  to  a  Avitness, 
who  is  subpoenaed  to  attend  a  trial  in  the  Supreme  Court. 
A  failure  to  attend,  as  required  by  a  citation  and  order  per- 
sonally served,  may  be  punished  as  a  contempt  of  the 
court. ' 

If  the  surrogate  is  absent,  the  petition  may  be  presented 
to  the  county  Judge,  the  special  county  Judge,  or  the  special 
surrogate,  or  to  a  Justice  of  the  Supreme  Court,  or  a  Judge 
of  a  superior  city  court  within  his  city,  or,  except  in  New 
York  or  Kings  county,  to  the  mayor  or  recorder  of  a  city 
within  the  surrogate's  county.  The  officer  to  whom  it  is 
presented,  has  the  same  power  as  the  surrogate,  with  respect 
to  all  the  proceedings,  and  must  issue  a  citation,  and  an 
order,  returnable  before  him,  or,  as  before  mentioned,  before 
a.  Judge,  Justice  of  the  peace,  or  surrogate  in  the  county 
where  the  person  cited  resides,  or  is  served.  He  may,  at 
any  stage  of  the  proceedings,  make  an  order  transferring 
them  to  the  surrogate,  who  must  thereupon  complete  them, 
in  like  manner,  as  if  he  had  issued  the  citation." 

Examination;  Claims  of  Ownership,  etc.,  hy  Person 
Cited. — ^A  refusal  to  be  sworn,  or  to  answer  any  question 
which  the  officer  conducting  the  examination  determines  to 
be  proper,  is  punishable  by  the  officer  or  referee  conducting 

'  Code  Civ.  Pro.,  §  2706.  »  Code  Civ.  Pro.,  §  3708. 

2  Code  Civ.  Pro.,  §  3707.  ■>  Code  Civ.  Pro.,  §  2709. 
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the  examination  in  the  manner  as  a  like  refusal  by  a  witness 
subpoenaed  to  attend  a  hearing  before  the  surrogate. 

In  case  the  person  so  cited  shall  interpose  a  written  an- 
swer, duly  verified,  that  he  is  the  owner  of  said  property, 
or  is  entitled  to  the  possession  thereof  by  virtue  of  any  lien 
thereon  or  special  property  therein,  the  surrogate 'shall  dis- 
miss the  proceeding  as  to  such  property  so  claimed.' 

Decree.  Awarding  Possession ;  Security  to  Prevent. — 
Where  it  appears  to  the  surrogate  or  other  officer,  who 
issued  the  citation,  from  the  examinations  and  other  testi- 
mony, if  any,  that  there  is  reason  to  suspect,  that  money, 
or  other  property  of  the  decedent,  is  withheld  or  concealed 
by  the  person  cited,  he  must,  unless  that  person  gives  se- 
curity, as  hereinafter  mentioned,  make  a  decree,  reciting 
the  ground  of  making  it,  and  requiring  the  person  cited  to 
deliver  possession  of  the  money  or  other  property  to  the 
petitioner.  The  decree  must  specify  the  sum  of  money,  or 
describe  the  other  property.  Where  it  is  made  by  an  offi- 
cer, other  than  the  surrogate  or  temporary  surrogate,  it 
must  be  entered,  and  may  be  enforced,  as  a  decree  of  the 
surrogate's  court." 

The  person  cited  may  execute  a  bond  to  the  petitioner, 
with  such  sureties,  and  in  such  a  penalty  as  the  surrogate 
approves;  describing  the  property  or  specifying  the  sum  of 
money;  and  conditioned  that  the  principal  in  the  bond  will 
pay  to  the  obligee,  or  his  successor,  the  money  ;  or  that  he 
will  deliver  to  him  the  property,  or,  in  default  thereof,  pay 
to  the  obligee  the  full  value  of  the  property,  and,  in  either 
c^se,  that  he  will  pay  all  damages  awarded  against  him  for 
withholding  the  property,  whenever  it  is  determined,  in  an 
action  or  special  proceeding  to  be  brought  by  the  obligee  or 
his  successor,  that  it  belongs  to  the  estate  of  the  decedent. 
Upon  the  presentation  of  such  a  bond,  and  the  payment  of 
the  costs,  if  any,  which  the  surrogate  or  other  officer  awards 
to  the  petitioner,  within  such  time  as  is  fixed  for  that  pur- 
pose, an  order  must  be  made  dismissing  the  proceedings.' 

Disobedience  to  Decree^   when  Contempt — Warrant  to 

Seize  Property. — Where  the  decree  requires  the  person  cited 

_^ ___^ « 

'  Code  Civ.  Pro.,  §  2710.  '  Code  Civ.  Pre.  §  2713. 

2  Code  Civ.  Pro.,  §2712. 
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to  deliver  money,  disobedience  thereto  may  be  punished  as 
a  contempt  of  the  court.  Where  it  requires  him  to  deliver 
possession  of  other  property,, a  warrant  must  be  issued,  upon 
the  application  of  the  petitioner,  directed  to  the  sheriff,  or, 
generally,  to  any  constable  of  the  county,  or  any  marshal 
of  the  city,  where  the  property  may  be  found,  commanding 
him  to  search  for  it ;  to  seize  it,  if  it  is  found  in  the  posses- 
sion of  the  person  cited,  or  his  agent,  or  a  person  deriving 
title  from  him  since  the  presentation  of  the  petition,  and  for 
that  purpose,  if  necessary,  to  break  open  any  house  in  the 
day  time,  to  deliver  the  property  so  seized  to  the  petitioner, 
and  to  return  the  warrant  within  sixty  days  thereafter.  If 
the  decree  was  made  by  the  surrogate  or  temporary  surro- 
gate, the  warrant  must  be  under  the  seal  of  the  surrogate' s 
court ;  if  by  any  other  officer,  it  must  be  under  his  hand, 
and  returnable  before  him. 

The  issuing  of  such  warrant  does  not  affect  the  power  of 
the  court  to  enforce  the  decree,  or  any  part  thereof,  by  pun- 
ishing a  disobedience  thereto. ' 

Compelling  Hetiirn  of  Inventory. — A  creditor,  or  person 
interested  in  the  estate,  may  present  to  the  su-rrogate's 
court  proof,  by  affidavit,  that  an  executor  or  administrator 
has  failed  to  return  an  inventory,  or  a  sufficient  inventory, 
within  the  time  prescribed  by  law  therefor.  Thereupon,  if 
the  surrogate  is  satisfied  that  the  executor  or  administrator 
is  in  default,  he  must  make  an  order,  requiring  the  delin- 
quent to  return  the  inventory,  or  a  further  inventory  ;  or, 
in  default  thereof,  to  show  cause  at  a  time  and  place  therein 
specified,  why  he  should  not  be  attached.  Upon  the  return 
of  the  order,  if  the  delinquent  has  not  filed  a  sufficient  in- 
ventory, the  surrogate  must  issue  a  warrant  of  attachment 
against  him,  upon  which  proceedings  to  punish  him  for 
contempt  are  instituted." 

A  person  committed  to  Jail,  upon  the  return  of  such  war- 
rant, may  be  discharged  by  the  surrogate,  or  a  justice  of 
the  Supreme  Court,  upon  his  paying  and  delivering,  under 
oath,  all  the  money  and  other  property  of  the  decedent,  and 
all  papers  relating  to  the  estate  under  his  control,  to  the 


'  Code  Civ.  Pro.,  §  3714.  ''  Code  Civ.  Pro.,  §  3715. 
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surrogate,  or  to  a  person  authorized  by  the  surrogate  to  re- 
ceive the  same.' 

Suhposna. — As  we  have  before  seen,  subpoenas  in  surro- 
gate's courts  are  issued  out  of  the  court  under  seal."  They 
are  served  in  the  same  manner  as  in  bther  courts  of  record; 
the  witness  fees  are  the  same  as  in  the  Supreme  Court,'  and 
proof  of  service  is  made  in  the  same  manner  as  of  a  sum- 
mons issued  out  of  the  Supreme  Court.*  Such  subpoena 
may  also  require  the  production  of  books  and  papers. 

The  attendance  of  witnesses  may  be  compelled  in  the 
same  manner  as  in  other  courts  of  record,  as  well  as  their 
disobedience  punished  as  a  contempt. 

Proof  of  Service  of  other  Papers. — In  every  other  case 
than  the  service  of  a  citation  or  a  subpoena,  proof  of  service 
must  be  made  by  affidavit ;  or  where  the  person  served  is  of 
full  age  and  not  incompetent,  by  a  written  admission  signed 
by  him,  accompanied  with  proof,  by  affidavit  or  otherwise, 
of  the  genuineness  of  his  signature. '' 

10.  Fires ;  Investigating  Origin  of. 

Whenever  it  shall  be  made  to  appear  by  the  affidavit  of  a 
credible  witness,  that  there  is  ground  to  believe  that  any 
building  has  been  maliciously  set  on  fire,  or  attempted  to 
be,  except  in  the  cities  of  New  York,  Brooklyn  and  Buffalo, 
any  coroner,  sheriff  or  deputy  sherijff  of  the  county  in  which 
such  crime  is  supposed  to  have  been  committed,  to  whom 
such  affidavit  shall  be  delivered,  and  who  shall  be  requested, 
in  writing,  by  the  president,  secretary,  or  agent  of  any  in- 
surance company,  or  by  two  or  more  reputable  freeholders, 
to  investigate  the  truth  of  such  belief,  shall  do  so  without 
delay. 

Summoning  Jury,  etc. — For  the  purpose  of  holding  such 
inquest,  the  statute  confers  on  such  officer  all  the  powers 
given  to  coroners  for  the  purpose  of  holding  inquests  by 
the  first  four  sections  of  article  first  of  title  seventh  of  chap- 
ter second  of  part  fourth  of  the  Revised  Statutes;  and, 
although  these  sections  are  now  superseded,  together  with 

1  Code  Civ.  Pro.,  §  3716.  *  Code  Civ.  Pro.,  §  3533. 

2  Code  Civ.  Pro.,  §  2481,  subd.  3.  ^  Code  Civ.  Pro.,  §  2533. 

3  Code  Civ.  Pro.,  §  2566. 
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tlie  entire  article  in  regard  to  coroners  inquests  by  sections 
785-788  of  thejDode  of  Criminal  Procedure,  they  are  still 
the  only  provision  for  summoning  jurors  and  witness  in  in- 
quests here  spoken  of. 

By  the  sections  just  referred  to,  the  officer  shall  summon, 
forthwith,  not  less  than  nine  nor  more  than  fifteen  persons, 
qualified  by  law  to  serve  as  jurors,  and  not  exempt  from 
such  service,  to  appear  before  such  officer  forthwith,  at  such 
place  as  he  shall  appoint,  and  whenever  six  or  more  of  the 
jurors  shall  appear,  they  shall  be  sworn  by  such  officer. 
The  officer  holding  such  inquest  has  power  to  issue  subpoe- 
naes  for  witnesses,  returnable  either  forthwith,  or-  at  such 
time  and  place  as  he  shall  appoint  therein,  and  every  per- 
son served  vdth  any  such  subpoena  shall  be  liable  to  the 
same  penalties  for  disobedience  thereto,  and  his  attendance 
may  be  enforced  in  like  manner  as  upon  subpoenas  issued 
in  justice's  court. 

Inspection,  etc.,  by  Jury ;  Inquisition. — The  jury  must 
first  inspect  the  place  where  the  fire  was,  or  was  attempted, 
and  shall  then  proceed  to  hear  the  testimony;  after  which 
they  shall  deliver  to  the  officer  holding  the  inquest  their 
inquisition,  in  writing,  signed  by  them,  in  which  they  shall 
find  and  certify  how,  and  in  what  manner,  such-fire  hap- 
pened or  was  attempted,  and  all  the  circumstances  attend- 
ing the  same,  and  who  were  guilty  thereof,  either  as  prin- 
cipal or  accessory,  and  in  what  manner,  in  case  they  find  a 
malicious  setting  on  fire,  or  an  attempt  so  to  do.  But  if 
such  jury  shall  be  unable  to  ascertain  the  origin  and  circum- 
stances of  such  fire,  they  shall  find  and  certify  accordingly. 

Witnesses  to  he  Bound  Over ;  Person  Charged  may  he 
Arrested. — If  the  jury  find  that  any  building  has  been  de- 
signedly set  on  fire,  or  has  been  attempted  so  to  be,  the  offi- 
cer holding  such  inquest  shall  bind  over  the  witnesses  to 
appear  and  testify  at  the  next  criminal  court,  at  which  an 
indictment  for  such  offense  can  be  found,  that  shall  be  held 
in  the  county  ;  and  if  the  party  charged  with  such  offense 
be  not  in  custody,  shaU  have  power  to  issue  process  for  his 
arrest,  in  the  same  manner  as  justices  of  the  peace. 

Examination  of  Accused. — ^Where  such  process  is  issued, 
the  officer  issuing  it  has  the  same  power  to  examine  the 
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party  arrested  as  a  justice  of  the  peace,  and  sljall  proceed, 
in  all  respects,  in  like  manner. 

Testimony  on,  and  Return  of  Inquest. — The  testimony 
of  an  the  witnesses  examined  before  the  jury  must  be  re- 
duced to  writing  by  the  officer  holding  the  inquest,  and 
must  be  returned  by  him,  together  with  the  inquisition  of 
the  jury,  and  all  recognizances  and  examinations  taken  to 
the  next  criminal  court  of  record  that  shall  be  held  in  such 
. county. 

Fees,  etc. — The  compen,sation  of  the  officers  holding  such 
inquest,  and  their  actijal  and  necessary  expenses  shall  be 
fixed,  aildited  and  paid  in  the  same  manner  as  provided  by 
law  for  coroners.' 

11.  Wrecks. 

Powers  and  Duties  of  Sheriffs  and  Coroners. — Sheriffs 
and  coroners  concurrently,  with  wreck-masters,  ia  every 
county  in  which  any  wrecked  property  shall  be  found, 
when  no  owner  or  other  person,  entitled  to  the  possession, 
shaU  appear,  severally  have  power,  and  it  is  their  duty,  to 
pursue  all  necessary  measures  for  saving  and  securing  such 
property ;  to  take  possession  thereof,  in  whose  hands  so- 
ever the  same  may  be,  in  the  name  of  the  people  of  this 
State ;  to  cause  the  value  thereof  to  be  appraised  by  indif- 
ferent persons;  and  to  keep  the  same  in  some  safe  place,  to 
answer  the  claims  of  such  persons  as  may  thereafter  appear 
entitled  thereto.' 

What  is  Wrecked  Property. — Any  ship,  vessel  or  boat, 
and  any  goods,  wares  and  merchandise  that  shall^be  cast  by 
the  sea  or  any  inland  lake  or  river  upon  the  land,  is  what 
is  here  spoken  of  as  wrecked  property. " 
\The  property  must  have  been  ciast  upon  the  land.  For 
example,  a  canal  boat,  sunk  in  a  navigable  river,  is  not 
wrecked  property  within  the  statute." 

Notice  Required. — Every  such  officer,  into  whose  posses- 
sion any  wrecked  property  shall  come,  shall  immediately 

1  2R.  S.  (5th  ed.),  §  989;  id.  (6th  ed.),  §  1014;  3  id.  (7th  ed.),  §3144;  id. 
(5th  ed.),  §  1036;  id.  (6th  ed.),  §  1039. 

2  2  R.  S.  (5th  ed.),  §  961;  id  (6th  ed.),  §  979;  8  id.  (7th  ed.),  §  2080. 

3  2  R.  S.  (5th  ed.),  g  9U0;  id.  (6th  ed.),  g  979;  8  id.  (7th  ed,),  g  3030. 
■i  Baker  o.  lloag,  7  N.  Y.,  555. 
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thereafter  publish  a  notice,  directed  to  all  parties  interested, 
for  at  least  four  weeks  in  succession,  in  one  or  more  of  the 
newspapers  printed  in  the  city  of  New  York  ;  such  notice 
shall  contain  a  minute  description  of  siich  wrecked  prop- 
erty, and  of  every  bale,  bag,  box,  cask,  piece  or  parcel 
thereof,  and  of  the  marks,  brands,  letters,  and  figures  on 
each,  and  shall  state  where  such  wrecked  property  then  is, 
and  its  actual  condition,  and  the  name,  if  known,  of  the 
vessel  from  which  it  was  taken,  or  cast  on  shore,  and  of  the 
master  and  super-cargo  of  such  vessel,  and  the  place  where 
such  vessel  then  is,  and  its  actual  condition.  The  expense 
of  publishing  such  notice,  as  well  as  all  notices  in  these  pro- 
ceedings, is  a  charge  on  the  property. 

When  Property  Perishable,  Sale  and  Disposition  of 
Proceeds. — If  the  property  is  in  a  perishable  state,  so  as  to 
render  a  sale  thereof  expedient,  such  officer  shall  apply  to 
the  county  judge  of  the  county,  by  a  petition  supported 
by  an  affidavit  of  the  facts,  for  an  order  authorizing  such 
sale ;  and  if  the  judge  shall  be  satisfied  that  a  sale  would  be 
most  beneficial  to  the  parties  interested,  he  must  make  the 
order  applied  for.  If  such  order  is  made,  the  officer  having 
custody  of  the  property  shall  sell  the  same  at  public  auction, 
at  the  time  and  in  the  manner  specified  in  the  order.  Pub- 
lic notice  of  such. sale,  as  well  as  of  any  sale  in  these  pro- 
ceedings, shall  be  published  by  such  officer,  for  at  least  two 
weeks  in  succession  in  one  or  more  of  the  newspapers  printed 
in  the  city  of  New  York,  which  notice  shall  state  the  time 
and  place  of  the  sale,  and  shall  contain  a  particular  descrip- 
tion of  the  property  to  be  sold.  The  proceeds  of  such  sale, 
after  deducting  the  expenses  thereof,  as  the  same  shall  be 
settled  and  allowed  by  the  judge  making  the  order,  shall  be 
paid  to  the  treasurer  of  the  county  where  the  property  was 
iound. 

Where  Claimed  Within  One  Year. — If  within  one  year 
after  such  wrecked  property  shall  have  been  found  and 
saved,  any  person  shall  claim  the  same,  or  the  proceeds 
thereof,  as  owner  or  consignee,  or  as  agent  of  the  owner  or 
consignee,  and  shall  establish  his  claim  by  evidence,  which 
the  county  judge  shall  deem  to  be  satisfactory,  it  shall  be 
the  duty  of  such  judge  to  make  an  order  directing  the 
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officer,  in  whose  possession  the  property  or  the  proceeds 
thereof  shall  be,  to  deliver  or  pay  the  same  to  the  claimant, 
upon  the  payment  by  him  of  a  reasonable  salvage,  and  all 
necessary  expenses  incurred  in  the  preservation  and  keep- 
ing of  such  property.  No  such  order  shall,  however,  be 
madt-,  unless  the  claimant  shall  deliver  to  such  judge  a 
bond,  with  one  or  more  sufficient  sureties  to  be  approved 
by  the  judge,  conditioned  for  the  payment  of  all  damages 
that  may  be  recovered  against  such  claimant,  or  his  repre-  ' 
sentatives,  within  two  years  after  the  date  of  such  bond,  by 
any  person  establishing  his  title  as  owner  of  the  property, 
or  proceeds,  to  be  delivered.  The  bond  shall  be  taken  in 
the  name  of  the  people  of  this  State,  and  the  penalty  shall  be 
double  the  value  of  the  property,  or  proceeds,  before  men- 
tioned, and  shall  be  filed  in  the  clerk's  office  of  the  county 
where  taken. 

Suit  hy  Owner. — The  rejection  by  the  judge,  to  whom  it 
^may  be  exhibited,  of  any  claim  for  wrecked  property,  shall 
not  preclude  .the  claimant  from  maintaining  a  suit  for  the 
recovery  of  such  property,  or  its  proceeds,  against  the  offi- 
cer in  whose  hands  the  same  shaU  be ;  but  if  the  plaintiff  in 
such  suit  shall  prevail,  there  shall  be  deducted,  in  addition 
to  the  salvage  and  expenses  charged  on  the  property,  from 
the  damages  to  be  recovered,  all  the  costs  of  the  defendant 
in  making  his  defense. 

Claim  for  Salvage. — It  shall  be  the  duty  of  every  officer 
to  whom  any  order,  duly  made,  for  the  delivery  of  wrecked 
property,  or  the  payment  of  its  proceeds,  shall  be  directed, 
to  present  to  the  claimant  exhibiting  such  order,  a  written 
statement  of  the  claims  for  salvage  and  expenses  on  such 
property  and  proceeds.  If  the  claimant  shall  refuse  to 
allow  such  claims,  the  amount  of  such  salvage  and  ex- 
penses shall  be  adjusted  in  the  manner  hereinafter  pro- 
vided. 

All  sheriffs,  coroners,  and  wreck-masters,  and  all  persons, 
employed  by  them,  and  aU  other  persons  aiding  and  assist- 
ing in  the  recovery  and  preservation  of  wrecked  property, 
shall  be  entitled  to  a  reasonable  allowance  as  salvage,  for 
their  services,  and  to  all  expenses  incurred  by  them,  in  the 
performance  of  such  services,  out  of  the  property  saved, 
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and  the  officer  having  the  custody  of  such  property  shall 
detain  the  same,  until  such  salvage  and  expenses  shall  be 
paid.  The  whole  salvage  that  shall  be  claimed  in  any  case 
shall  not  exceed  one-half  of  the  value  of  the  property  or 
proceeds  on  which  such  salvage  shall  be  charged,  and  every 
agreement,  order  or  adjustment  allowing  a  greater  salvage 
shall  be  void. 

If,  in  any  case,  the  amount  of  salvage  and  expenses  on 
property  saved,  shall  not  be  settled,  by  the  agreement  of  the 
parties,  the  owner  or  consignee  of  such  property,  or  the 
master  or  super-cargo  having  charge  thereof  at  the  time 
the  same  was  wrecked,  or  a  claimant  having  an  order  for  its 
delivery,  may  apply  to  the  judge  of  the  county  court  of  the 
county  in  which  such  property  shall  be,  for  the  appointment 
of  suitable  persons  as  appraisers,  to  adjust  and  settle  the 
amount  of  such  salvage  and  expenses.  Ifc  shall  be  the  duty 
of  the  judge  to  whom  such  application  shall  be  made,  by  an 
order  under  his  hand  and  seal  to  appoint  three  disinterested 
freeholders  of  the  county,  not  inhabitants  of  the  town  in 
which  the  property  shall  have  been  saved,  to  adjust  and 
settle  such  salvage  and  expenses. 

The  persons  so  appointed,  before  they  shall  enter  on  the 
performance  of  their  duties,  shall  be  sworn  to  perform  faith- 
fully and  impartially  the  duties  of  their  trust,  before  any 
officer  authorized  to  administer  oaths.  They  shall  have 
"  power  to  issue  compulsory  process  for  the  attendance  of 
witnesses,  and  to  administer  oaths  to  all  witnesses  who  shall 
attend  or  be  produced  ;  and  their  decision,  or  that  of  two  of 
them,  under  their  hands,  as  to  the  amount  of  salvage  and 
expenses  that  ought  to  be  paid,  and  the  sums  to  be  paid  to 
each  person  entitled  to  share  in  such  salvage,  or  claiming 
such  expenses,  shall  be  final  and  conclusive. 

The  fees  and  expenses  of  the  appraisers  shall  be  paid  by 
the  person  upon  whose  application  they  shall  have  been  ap- 
pointed, and  shall  be  a  charge  on  the  property  saved.  Each 
api)raiser  shall  be  entitled  to  two  dollars  for  each  day's 
necessary  attendance,  and  to  a  sum  not  exceeding  one  dol- 
lar for  his  daily  expenses. 

Officer's  Duty  on  Order. — The  officer  to  whom  any  order 
duly  made,  for  the  delivery  of  wrecked  property,  or  pay- 
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ment  of  its  proceeds,  shall  be  directed,  after  payment  or 
tender  of  paynaent  of  salvage  and  expenses,  as  agreed  to,  or 
adjusted,  as  aforesaid,  shall  deliver  such  property,  or  pay 
over  the  proceeds  thereof,  according  to  the  terms  of  such 
order. 

Sale  when  not  Claimed  within  one  Tear,  or  Salvage  and 
Expenses  not  Paid,  etc. — If*  within  a  year  after  wrecked 
property  shall  have  been  saved,  no  person  shall  have  ap- 
peared to  claim  the  same,  or  if  within  three  months  after  a 
claim  shall  have  been  preferred,  the  salvage  and  expenses 
on  such  property  shall  not  have  been  paid,  or  a  suit  for  the 
recovery  of  the  property  have  been  commenced,  it  shall  be 
the  duty  of  the  officer  in  whose  custody  such  property  shall 
be,  to  seU  the  same  at  public  auction,  and  to  pay  the  pro- 
ceeds of  such  sale,  deducting  salvage  and  expenses,  into  the 
treasury  of  this  State,  for  the  benefit  of  the  parties  interested  ; 
but  in  no  case  shall  any  deduction  of  salvage  and  expenses 
be  made,  unless  the  amount  thereof  shall  have  been  settled 
upon  due  proof,  by  an  order  of  the  county  judge  of  the 
county  in  which  the  property  shall  have  been  saved,  a  copy 
of  which  order  and  of  the  evidence  in  support  thereof,  shall 
be  transmitted  by  the  judge  making  it  to  the  comptroller. 
The  ]3rovisions  just  recited  apply  also  to  the  proceeds  of 
wrecked  property,  so  far  as  relates  to  the  time  and  manner 
of  settling  the  salvage  and  expenses  chargeable  thereon,  and 
the  balance  of  such  proceeds,  after  the  salvage  and  expenses 
as  settled  shall  have  been  deducted,  shall  be  p^iid  by  the 
county  treasurer  into  the  treasury  of  the  State.  The  notice 
required  of  such  sale  has  already  been  specified  in  speaking 
of  the  sale  of  perishable  property. 

Penalties. — Every  sheriff,  coroner,  wreck-master  or  other 
officer,  who  shall  detain  in  his  hands  any  wrecked  property 
or  the  proceeds  thereof,  after  the  salvage  and  expenses 
chargeable  thereon  shall  have  been  agreed  to  or  adjusted, 
and  the  amount  thereof  shall  have  been  paid,  or  offered  to 
be  paid  to  him,  or  who  shall  be  guilty  of  any  fraud,  em- 
bezzlement or  extortion  in  the  discharge  of  his  duties,  or 
who  shall,  in  any  manner,  violate  any  of  the  provisions  of 
the  statute  hereinbefore  given,  shall  forfeit  treble  damages 
to  the  party  injured,  and  shall  be  deemed  guilty  of  a  mis- 
demeanor. 
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And  every  person  who  shall  take  away  any  goods  from 
any  stranded  vessel,  or  any  goods  cast  by  the  sea  upon  the 
land,  or  found  in  any  bay  or  creek,  or  who  shall  knowingly 
have  in  his  possession  any  goods  so  taken  or  found,  and 
shall  not  deliver  the  same  to  the  sheriff,  or  one  of  the  coro- 
ners or  wreck-masters  of  the  county  where  the  same  shall 
have  been  found,  within  forty-eight  hours  after  the  same 
shall  have  been  taken  by  him,  or  have  come  into  his  posses- 
sion, shall  forfeit  treble  the  value  of  the  goods  so  taken  or 
kept  by  him,  to  the  owner  or  consignee  thereof,  and  shall 
be  deemed  guilty  of  a  misdemeanor,  punishable  by  fine  or 
imprisonment,  or  both,  in  the  discretion  of  the  court  by 
which  he  shall  be  tried.  And  such  offense  is  aJ.so  made  a 
misdemeanor  by  section  538  of  the  Penal  Code. 

Every  person  who  shall  deface  or  obliterate  the  marks  on 
wrecked  property,  or  in  any  manner  disguise  the  appear- 
ance thereof,  with  intent  to  prevent  the  coroner  from  dis- 
covering its  identity  ;  and  every  person  who  shall  destroy 
or  suppress  any  invoice,  bill  of  lading,  or  otlier  document, 
tending  to  show  the  ownership  of  wrecked  property,  shall 
be  deemed  guilty  of  a  misdemeanor,  punishable  by  tine  and 
imprisonment,  the  fine  not  to  exceed  $2,000,  the  imprison- 
ment three  years. 

Duty  of  Sheriffs,  Coroners  and  Constables  as  to  Offenses 
Against  Statute  — It  shall  be  the  duty  of  all  judges,  sher- 
iffs, justices  of  the  joeace,  coroners,  constables  and  wreck- 
masters,  to  present  all  offenses  and  offenders  against  the 
provisions  hereinbefore  given,  that  shall  come  to  their 
knowledge,  within  their  respective  counties,  to  the  grand 
jury,  at  the  next  court  of  general  sessions  therein.' 

12.  Criminal  Contempts. 

What  are,  Under  Code  of  Civil  Procedure. — The  Code  of 
Civil  Procedure  gives  to  courts  of  record  power  to  punish 
for  a  criminal  contempt,  a  person  guilty  of  either  of  the 
following  acts,  and  no  others  : 

1.  Disorderly,  contemptuous  or  insolent  behavior,  com- 
mitted during  its  sitting,  in  its  immediate  view  and  pres- 

1  2  K.  (5th  ed.),  §§  961-964;  id.  (6th  ed.),  §§  979-983;  3  id.  (7th  ed.;,  §§  3080- 
2083. 


490  Of  Sheeiffs. 

ence,  and  directly  tending  to  interrupt  its  proceedings, ,  or 
to  impair  the  respect  due  to  its  authority. 

2.  Breach  of  the  peace,  noise,  or  other  disturbance,  di- 
rectly tending  to  interrupt  its  proceedings. 

3.  Willful  disobedience  to  its  lawful  mandate. 

4.  llesistance  willfully  offered  to  its  lawful  mandate. 

5.  Contumacious  and  unlawful  refusal  to  be  sworn  as  a  wit- 
ness :  or,  after  being  sworn,  to  answer  any  legal  and  proper 
interrogatory. 

6.  Publication  of  a  false,  or  grossly  inaccixrate  report  of 
its  proceedings.  But  a  court  cannot  punish  as  a  contempt, 
the  publication  of  a  true,  full,  and  fair  report  of  a  trial,  ar- 
gument, decision  or  other  proceeding  therein.' 

There  are  many  other  provisions  declaring  certain  acts  or 
omissions  to  be  a  contempt  of  court,  which  fall  under  sub- 
division five,  viz.:  "A  wiUful  disobedience  to  its  lawful 
mandate,"  and  which  it  is  not  necessary  to  here  enumerate. 

All  contempts  spoken  of  in  the  Code  of  Civil  Procedure 
come  under  the  above,,  or  under  the  provisions  already 
spoken  of  as  to  contempts  other  than  criminal,  and  some 
may  be  under  both  or  either. 

How  Punished. — Where  such  a  contempt  is  committed 
in  the  immediate  view  and  presence  of  the  court,  it  may  be 
punished  summarily ;  when  not  so  committed,  the  party 
charged  must  be  notified  of  the  accusation,  and  have  a  rea- 
sonable time  to  make  a  defense." 

Punishment  may  be  by  fine,  not  exceeding  $250,  or  by 
imprisonment,  not  exceeding  thirty  days,  in  the  jail  of  the 
county  where  the  court  is  sitting,  or  both,  in  the  discretion 
of  the  court.  Where  a  person  is  committed  to  jail  for  the 
non-payment  of  such  a  fine,  he  must  be  discharged  at  the 
expiration  of  thirty  days  ;  but  where  he  is  also  comndtted 
for  a  definite  time,  the  thirty  days  must  be  computed  from 
the  expiration  of  the  definite  time.' 

Commitment. — The  commitment  must  set  forth  the  par- 
ticular circumstances  of  the  offence  for  which  the  person 
committed  has  been  adjudged  in  contempt.' 

Not  a  Bar  to  Indictment. — Such  punishment  for  con- 

'  Code  Civr.  Pro.,  §  8.  ^  Code  Civ.  Pro.,  §  9. 

■'  Code  Civ.  Pro.,  §10.  *  Code  Civ.  Pro.,  §  11. 
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tempt  is  not  a  bar  to  an  indictment  therefor,  but  where  con- 
victed on  such  indictment  the  court,  in  sentencing,  must 
take  into  consideration  the  previous  punishment. ' 

Must  ie  Actually  Confined  ;  Habeas  Corpus. — A  person 
committed,  as  aforesaid,  must  be-actually  confined  and  de- 
tained within  the  jail,  and  is  not  entitled  to  the  jail  liber- 
ties. °  And  where,  on  the  return  to  a  habeas  corpus,  it 
appears  that  he  is  detained  for  a  criminal  contempt,  as 
aforesaid,  specially  and  plainly  charged  in  a  commitment, 
made  by  a  court,  officer,  or  body,  having  authority  to  com- 
mit for  the  contempt  so  charged,  the  court  or  judge  must 
forthwith  remand  him." 

Under  the  Code  of  Criminal  Procedure. — Disobedience 
to  a  subpoena,  or  a  refusal  to  be  sworn,  or  to  testify,  in 
criminal  actions,  or  proceedings,  or  proceedings  of  a  criminal 
nature,  or  in  the  examination  of  witnesses  therein,  condi- 
tionally, may  be  punished  as  a  criminal  contempt  in  the 
same  manner  as  above  provided  by  the  Code  of  Civil  Pro- 
cedure." 

As  a  Misdemeanor. — ^'Under  the  Penal  Code  it  is  provided 
that  a  criminal  act  is  not  the  less  punishable  as  a  crime, 
because  it  is  also  declared  to  be  punishable  as  a  contempt 
of  court ;  °  but  that  the  court  passing  sentence  may  mitigate 
the  punishment,  if  the  defendant  has  already  been  punished 
by  fine  or  imprisonment  for  contempt. " 

And  it  is  also  by  said  Code  provided,  that  a  person  who 
commits  a  contempt  of  court,  of  any  one  of  the  following- 
kinds,  is  gulty  of  a  misdemeanor : 

1.  Disorderly,  contemptuous  or  insolent  behavior,  com- 
mitted during  the  sitting  of  the  court,  in  its  immediate  view 
and  presence,  and  directly  tending  to  interrupt  its  proceed- 
ings, or  to  impair  the  respect  due  to  its  authority. 

2.  Behavior  of  the  like  character,  committed  in  the  pres- 
ence of  a  referee  or  referees,  while  actually  engaged  in  a 
trial  or  hearing,  pursuant  to  the  order  of  the  court,  or  in 
the  presence  of  a  jury,  while  actually  sitting  for  the  trial  of 
a  cause,  or  upon  an  inquest  or  other  proceeding  authorized 
by  law. 

'  Code  Civ.  Pro  ,  §  13.  ■•  Grim..  Code,  §§  619,  035,  729,  952. 

.  5  Code  Civ.  Pro.,  §  157.  »  Penal  Code,  §  680. 

i  2033.  •  Penal  Code,  §  681. 
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3.  Breach  of  the  peace,  noise  or  other  disturbance,  directly 
tending  to  interrupt  the  proceedings  of  a  court,  jury  or 
referee. 

4.  Willful  disobedience  to  the  lawful  process  or  other 
mandate  of  a  court. 

5.  Eesistance  willfuly  offered  to  its  lawful  process  or  other 
mandate. 

6.  Contumacious  and  unlawful  refusal  to  be  sworn  as  a 
witness ;  or,  after  being  sworn,  to  answer  any  legal  and 
proper  interrogatory. 

7.  Publication  of  a  false  or  grossly  inaccurate  report  of 
its  proceedings.  But 'no  person  can  be  punished  as  pro- 
vided in  this  section,  for  publishing  a  true,  full  and  fair  re- 
port of  a  trial,  argument,  decision  or  other  proceeding  had 
in  court.' 

These  contempts  are  treated  and  pupished  like  other  mis- 
demeanors. 

Justice's  Courts. — Although  the  constable  and  not  the 
sheriff  is  the  executive  officer  of  these  courts,  it  is  important 
for  the  sheriff  to  know  the  jurisdiction  of  justices  in  the 
matter  of  criminal  contempts,  as  he,  where  he  is  also  the 
keeper  of  the  county  jail,  is  the  officer  in  whose  custody  the 
offiender  is  placed  on  commitment. 

A  justice  of  the  peace  has  power  to  punish,  for  a  criminal 
contempt,  a  person  guilty  of  either  of  the  following  acts : 

1.  Disorderly,  contemptuous  or  insolvent  behavior  to- 
wards him,  while  engaged  in  the  tiial  of  an  action,  the  ren- 
dering of  a  judgment,  or  any  other  judicial  proceeding; 
where  such  behavior  directly  tends  to  interrupt  the  proceed- 
ings, or  to  impair  the  respect  due  to  his  authority. 

2.  Breach  of  the  peace,  noise,  or  other  disturbance,  di- 
rectly tending  to  interrupt  his  official  proceedings. 

3.  Resistance,  willfully  offered,  in  his  presence,  to  the 
Bxecution  of  his  lawful  mandate. 

He  has  not  power  to  punish,  for  a  criminal  contempt,  in 
any  other  case." 

Hearing. — A  justice  of  the  peace  must  issue  a  warrant 
for  the  offender,  and  cannot  punish  for  contempt  until  an 
opportunity  has  been  given  for  a  defense. ' 

1  Penal  Code,  §  143.  =  Code  Civ.  Pro.,  §  3873. 

5  Code  Civ.  Pro.',  §  3870. 
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PumsTiment. — The  punishment  for  such  contempt  may 
be  a  fine  not  exceeding  twenty-five  dollars,  or  imprison- 
ment in  the  county  jail  not  exceeding  five  days,  or  both  ; 
and  where  a  person  is  committed  to  prison  for  the  non-pay- 
ment of  the  fine,  he  must  be  discharged  at  the  expiration  of 
ten  days ;  but  where  he  is  also  committed  for  a  definite 
time,  the  ten  days  must  be  computed  from  the  expiration 
of  the  definite  time.' 

Record  of  Conviction  ;  Co7n,7nitment. — Upon  a  conviction 
for  such  contempt,  the  justice  must,  within  ten  days  after 
the  conviction,  make  iip,  subscribe,  and  file  in  the  county 
clerk' s  office,  a  record  thereof,  stating  therein  the  particular 
circumstances  of  the  offense,  and  the  punishment  awarded 
by  him  upon  conviction.' 

The  warrant  of  commitment  must  set  forth  the  particular 
circumstances  of  the  offense;  otherwise  it  is  void,"  and  no 
protection  to  the  sheriff.  The  sheriff  should,  therefore,  re- 
fuse to  take^the  custody  and  to  confine,  where  the  commit- 
ment does  not  so  Set  forth  the  offense,  and  where  it  aj)pears 
from  the  commitment  itself  that  the  Justice  had  no  juris- 
diction. 

Payment  of  Fine. — An  officer  receiving  or  collecting  a 
fine  imposed  by  a  justice  for  contempt,  must,  within  ten 
days  thereafter,  pay  the  money  for  the  benefit  of  the  poor, 
to  the  overseer  or  superintendent  of  the  poor,  city,  or  dis- 
trict wherein  the  fine  was  imposed ;  or,  where  there  is  no 
such  officer,  to  the  officer  or  officers  performing  correspond- 
ing functions  under  another  name  ;  unless  the  board  of  su- 
pervisors has  directed  the  payment  of  fines  and  penalties  to 
the  supervisor  of  the  town,  in  a  case  where  it  is  authorized 
by  law  so  to  do." 

IB.  Demands  Against  Shijps  and  Vessels. 

Warrant  to  Enforce  Lien. — Any  person  having  a  lien  by 
statute  upon  any  ship,  or  vessel,  includini':  canal  boat  and 
steamboats, '  for  debt,  or  for  damage  done  by  said  ship,  or 

vessel,  may  make  application  to  any  officer  authorized  by 

: 1 

'  Code  Civ.  Pro.,  §  2871.  "  Code  Civ.  Pro.,  §  2875. 

'  Code  Civ.  Pro.,  S  2873.  -■  King  ».  Greenway,  U  N.  Y.,  413. 

■■>  Code  Civ.  Pro.,  t-  2s74. 
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law  to  perform  the  duties  of  a  Justice  of  the  Supreme  Courf 
at  chambers  in  the  county  within  which  such  ship,  or  vessel, 
shall  then  be,  for  a  warrant  to  enforce  the  said  lien,  and  to 
collect  the  amount  thereof. 

The  proceedings  apply  only  to  domestic  ships,  or  vessels, 
for  supplies,  repairs,  etc.,  furnished  them  in  home  ports,  or 
damages  done  by  such  ships,  or  vessels,  and  not  to  foreign 
vessels,  or  vessels  engaged  in  foreign  commerce.' 

The  officer  to  whom  application  is  made,  in  the  manner 
provided  by  the  statute,  if  it  is  a  case  coming  within  the 
provisions  of  the  statute,  issues  a  warrant  to  the  sheriff, 
specifying  the  amount  of  the  claim,  and  the  names  of  the 
persons  making  such  claim,  and  commanding  him  to  attack, 
seize  and  safely  keep  said  ship,  or  vessel,  her  tackle,  ap- 
parel and  furniture,  to  satisfy  such  claim,  if  established,  to 
be  a  lien  upon  such  vessel,  according  to  law,  and  to  make 
return  of  his  proceedings  under  such  warrant,  to  the  officer 
who  issued  the  same  within  ten  days  after  such  seizure. 

Undertaking. — Such  warrant  shall  not  be  issued  unless 
the  person  applying  therefor  shall  deliver  to  the  officer  to 
whom  the  application  is  made  to-be  filed  by  him,  an  under- 
taking to  the  effect  that  if  the  said  applicant  do  not,  within 
three  months  after  the  delivery  thereof,  prosecute  any  bond 
which  may  be  given  upon  the  discharge  of  such  warrant,  or 
if  said  applicant  in  any  action  brought  upon  such  bond  be 
finally  adjudged  not  to  have  been  entitled  to  such  warrant, 
the  parties  giving  such  undertaking  will  pay  all  costs  that 
may  be  awarded  against  such  applicant,  not  exceeding  the 
sum  specified  in  the  undertaking,  which  shall  be  at  least 
$100,  and  any  damages  that  may  be  sustained,  by  reason  of 
the  seiziire  of  such  vessel,  under  such  warrant,  not  exceed- 
ing the  sum  of  fifty  dollars.  Such  undertaking  shall  be 
executed  by  the  applicants,  or  one  of  them,  or  their  agent, 
and  at  least  one  surety,  who  shall  be  a  resident  and  house- 
holder within  this  State,  and  shall  be  approved  by  the  said 
officer. 

Execution  and  Return  of  Warrant. — Any  sheriff  to 
whom  such  warrant  shall  have  been  directed  and  delivered, 

'  In  the  matter  of  the  Steamship  Circassian,  50  Barb.,  490;  Poole  v.  Eermit, 
59  N.  Y.,  554. 
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.  shall  forthwith  execute  the  same,  by  seizing,  and  keeping 
in  his  custody,  said  vessel,  her  tackle,  apparel  and  furni- 
ture, to  be  disposed  of  under  the  statute  ;  and  shall,  within 
ten  days  after  such  seizure,  make  his  return  of  his  proceed- 
ings, under  the  warrant,  to  the  officer  who  issued  it,  which 
return  must  state  whether  he  has  seized  said  vessel  by  virtue 
of  any  other  warrant,  or  warrants,  and  if  so,  specify  in 
whose  behalf,  and  for  what  sums,  such  other  warrants  have 
been  issued,  respectively,  and  the  time  of  his  reception 
thereof. 

Such  return,  as  well  as  the  payment  of  any  moneys  in  his 
hands,  and  the  taking  of  any  steps  necessary  for  the  safety 
of  such  vessel  ordered  'to  be  taken,  may  be  compelled  by 
any  officer  having  jurisdiction  of  the  proceedings,  by  order 
and  by  process  of  attachment  for  disobedience  thereof,  on 
the  application  of  any  person  interested  therein. 

Notice  of  Issuance  of  Warrant. — The  person  applying 
for  such  warrant  shall,  within  three  days  after  the  issuing 
thereof,  cause  a  notice  to  be  published  once  in  each  week, 
for  four  successive  weeks,  in  some  newspaper  published  in 
the  county  in  which  such  vessel  may  then  be,  or  if  no  news- 
paper be  so  published  in  such  county,  then  in  the  nearest 
county  in  which  a  newspaper  shall  be  so  published,  setting 
forth  that  such  warrant  has  been  issued,  the  amount  of  the 
claim  specified  therein,  the  day  when  such  warrant  was 
issued,  and  that  such  vessel  will  be  sold  for  the  payment  of 
the  claims  against  her,  unless  the  master,  owner,  or  con- 
signee thereof;  or  some  person  interested  therein,  appear, 
and  discharge  such  warrant  according  to  law,  within  thirty 
days  from  the  first  publication  of  such  notice  ;  and  in  case 
the  vessel  is  built,  used,  or  fitted  for  the  navigation  of  any 
of  the  canals  or  lakes  of  this  State,  shall  also  serve  a  copy 
of  such  notice,  personally,  at  least  ten  days  before  the  issu- 
ing of  the  order  of  sale,  as  provided  by  statute,  upon  all 
persons  who  may  have  filed  any  claim,  or  lien,  upon  such 
ship,  or  vessel,  by  mortgage  or  otherwise,  in  the  office  of 
the  auditor  of  the  canal  department,  or  the  service  of  such 
notice  may  be  made,  at  least  twenty  days  before  the  issuing 
of  said  order,  by  leaving  a  copy  of  the  same  at  the  dwelling- 
-house in  charge  of  some  person  of  suitable  age,  or  by  de- 
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positing  the  same  in  the  post-office,  properly  folded  and 
directed  to  such  persons  at  their  respective  places  of  resi- 
dence, and  j)aying  the  postage  thereon. 

DiscJiarge  of  Warrant. — Upon  g-pplication  to  the  officer 
issuing  the  warrant,  and  execution  of  a  proper  bond,  and 
delivery  thereof  to  the  attaching  creditor,  and  payment  of 
the  taxed  fees  of  the  sheriff,  an  order  will  be  made  by  such 
officer  discharging  the  attachment ;  whereupon  no  further 
proceedings  can  be  had  against  the  vessel,  founded  upon 
any  demand  secured  by  such  bond. 

Sale. — If  the  creditor  who  shall  have  exhibited  his  claim, 
shall  not  have  been  satisfied,  and  if  such  vessel  shall  not 
have  been  discharged  within  thirty  days  after  the  first  pub- 
lication of  the  notice  of  the  issuance  of  the  warrant  of  at- 
tachment, upon  due  proof  of  the  publication  of  such  notice, 
the  officer  who  issued  such  warrant  shall  issue  his  order  to 
the  sheriff  holding  the  vessel  under  such  warrant,  directing 
such  sheriff  to  proceed  and  sell  the  vessel  so  seized  by  him, 
her  tackle,  apparel  and  furniture,  and  such  order  shall  state 
the  amount  deemed  necessary  to  be  raised,  to  satisfy  all 
unsatisfied  liens  which  have  been  exhibited  against  such 
vessel. 

Upon  proof  of  personal  service  of  the  notice  that  a  war- 
rant has  issued  as  hereinbefore  specified,  and  of  notice  of 
the  application  for  sale  upon  the  owners  of  the  vessel,  and 
upon  all  other  unpaid  creditors,  who  have  filed  specifications 
of  their  liens,  pursuant  to  the  provisions  df  the  statute,  such 
order  of  sale  may,  in  th«  discretion  of  the  officer,  be  issued 
at  any  time  after  the  seizure  of  such  vessel. 

Within  ten  days  after  the  service  of  such  order,  the  sheriff 
shall,  unless  such  order  be  sooner  vacated,  proceed  to  sell 
the  vessel  so  seized  by  him,  her  tackle,  apparel  and  furni- 
ture, upon  the  same  notice,  in  the  same  manner,  and  in  all 
respects  subject  to  the  provisions  of  law,  in  case  of  the  sale 
of  personal  property  upon  execution  ;  and  shall  return  to 
the  officer  making  the  order  of  sale,  his  proceedings  there- 
under. 

Proceeds  of  Sale,  Disposition  of. — The  sheriff  shall  re- 
tain the  proceeds  of  the  sale  for  distribution,  after  deduct- 
ing therefrom  liis  fees  and  expenses  in  seizing,  persevering, 
watching  tmd  selling  such  vessel,  when  duly  taxed. 
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At  tlie  time  of  issuing  the  order  for  a  sale,  the  officer 
granting  the  same  shall  order  a  notice  to  be  published  in  the 
same  newspaper  in  which  the  notice  of  seizure  as  aforesaid 
is  required  to  be  published,  once  a  week  for  three  weeks, 
requiring  all  persons  who  have  any  liens  upon  such  vessel, 
and  the  master,  owner,  agent  or  consignee,  and  all  other 
persons  interested  in  such  vessel,  to  appear  before  him  at  a 
day  to  be  therein  specified,  not  less  thap.  thirty  days  and 
not  more  than  forty  days  from  the  first  publication  of  such 
notice,  to  attend  a  distribution  pf  the  proceeds  arising  from 
the  sale.  The  officer  may  direct  such  distribution  to  be 
made  before  a  referee.  The  proceeds,  until  distributed, 
stand  in  the  place  of  the  vessel,  and  liens  entitled  to  be  en- 
forced against  the  vessel  may  be  enforced  against  such  pro- 
ceeds. The  liens  are  entitled  to  be  paid,  with  their  respec- 
tive costs,  expenses  and  allowances,  in  the  order  in  which 
the  respective  warrants  were  delivered  to  the  sheriff,  and 
the  costs,  disbursements,  and  allowances  upon  the  distribu- 
tion are  the  same  as  those  allowed  in  a  civil  action.  Pro- 
vision is  made  by  the  statute  for  contesting  claims  made, 
and  for  appeals  upon  the  decision  of  contested  claims. 
Upon  a  determination  of  all  claims,  the  proceeds  are  dis- 
tributed by  the  court,  and  such  proceeds  are  subject  to  the 
direction  of  the  court,  and  may,  at  any  time,  be  invested  by 
such  court,  according  to  .the  practice  thereof.  After  pay- 
ment of  all  claims  established,  if  there  is  a  surplus,  the 
same  is  distributed  by  the  court  to  the  persons  entitled 
thereto  ;  but  before  distribution  thereof,  a  notice  must  be 
published,  in  the  same  manner  and  for  the  same  time  as  the 
notice  of  seizure,  specifying  the  amount  of  such  surplus, 
the  amount  of  the  proceeds  of  sale,  the  names  of  the  per- 
sons applying  therefor,  together  with  the  name  of  the  vessel 
sold  and  the  date  of  the  sale. 

Absence  or  Inability  of  Judge. — Whenever  these  proceed- 
ings shall  have  been  commenced  before  any  judge,  the  same 
and  every  part  thereof  may,  in  the  absence  or  inability  of 
such  judge,  or  by  his  order  to  that  effect,  be  continued  be- 
fore any  other  judge  of  the  same  court. 

Fees  of  Sheriff. — The  fees  of  a  sheriff  in  these  proceed- 
ings, are  as  follows :  For  serving  a  warrant,  one  dollar ; 
82 
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for  retiirnmg  the,  same,  one  dollar;  for  the  expenses 
of  keeping  such  vessel  in  custody,  the  necessary  sums 
paid  by  him  therefor,  not  exceeding,  however,  the  sum 
of  two  dollars  and  fifty  cents  for  each  day  the  vessel 
shall  have  been  held  by  him  in  custody.  Such  sheriff 
shall  not  be  entitled  to  receive  any  other  or  greater  sums 
than  those  above  specified,  for  any  service  rendered  by  him 
in  any  proceeding  under  the  statute,  nor  shall  he  be  allowed 
expenses  of  custody  upon  more  than  one  warrant  at  the 
,  same  time.  All  costs,  disbursements  and  fees  shall  be  veri- 
/  fied  by  affidavit  and  adjusted  by  the  officer  who  issued  the 
warrant.  Upon  a  sale,  however,  he  is  entitled  to  the  same 
fees  as  upon  a  sale  of  personal  property  upon  execution.' 

14.  Distraining  Inanimate  Property  Doing  Damage. 

Where  Property  is  Doing  Dam,age. — When  any  person 
is  authorized  by  law  to  distrain  any  inanimate  goods  or 
chattels  doing  damage,  he  shall  keep  the  same  in  some  safe 
and  'convenient  place  until  the  damage  shall  be  appraised 
and  the  goods  be  sold  or  otherwise  disposed  of ;  and  shall 
apply  to  two  fence-viewers  of  the  town  to  appraise  the  dam- 
ages sustained  by  him.  The  said  fence- viewers  shall  there- 
upon immediately  repair  to  the  place,  and  view  the  damage 
done  ;  and  they  may  take  the  evidence  of  any  competent 
witnesses  of  the  facts  and  circumstances  necessary  to  enable 
them  to  ascertain  the  extent  of  such  damage,  for  which  pur- 
pose either  of  them  may  administer  an  oath  to  such  wit- 
nesses. The  said  fence-viewers  shall  ascertain  and  certify, 
under  their  hands,  the  amount  of  such  damage,  with  their 
fees  for  their  services,  and  shall  also  estimate  and  certify 
the  value  of  the  property  distrained. 

The  distrainer  shall  thereupon  affix  a  notice  in  three  pub- 
lic places  of  the  town,  for  ten  days,  as  follows  : 

1.  Specifying  therein  the  property  distrained,  and  the 
amount  of  damages  certified. 

2.  Requiring  the  owner  of  such  property  to  redeem  and 
remove  the  same,  before  the  day  therein  appointed  for  the 
sale  thereof. 

3.  Stating  that  such  property  will,  on  some  day,  at  least 
ten  days  from  the  day  of  the  first  posting  thereof,  be  sold 

'  3  R.  S.  (oth  ed.),  795-803;  id.  (6th  ed.),  783-789;  id.  (7tli  ed.),  2404-3410. 
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to  pay  such  damages,  and  the  costs  and  charges  of  the  pro- 
ceeding. 

If  the  value  of  the  property,  as  certified,  exceed  fifty  dol- 
lars, the  distrainer  shall  publish  a  notice  in  the  nearest 
newspaper,  once  in  each  week,  for  four  weeks,  similar  to 
that  required  to  be  posted,  except  that  the  time  of  sale,  in 
such  case,  shall  be  at  least  thirty  days  from  the  day  of  the 
first  publication  of  such  notice. 

If  the  owner  of  the  property  be  known  to  the  distrainer, 
.  or,  if  any  person  be  known  to  him  as  claiming  any  interest 
in  such  property,  and  if  such  owner  or  person  reside  within 
the  county,  the  distrainer  shall  also  serve  a  copy  of  such 
notice,  within  two  days  thereof,  either  personally  on  such 
owner  or  person  ;  or,  in  case  of  his  absence  from  his  usual 
or  last  place  of  residence,  by  leaving  the  same  at  such  resi- 
dence, with  a  proper  person. 

Sale  hy  Sheriff,  or  Constable. — If  such  goods  and  chattels 
be  not  removed,  and  if  the  damages  so  certified  be  not  paid, 
together  with  the  fees  of  the  appraisers,  and  the  expenses 
of  such  notice,  the  distrainer  shall  apply  to  the  sheriff  of 
the  county,  or  one  of  his  deputies,  or  to  any  constable  of  the 
town,  to  sell  such  goods  and  chattels,  and  shall  make  and 
deliver  to  such  officer,  an  affidavit  showing  his  compliance 
with  the  foregoing  provisions  of  the  statute,  and'the  original 
certificate  of  the  appraisers^  Such  officer  shaU  thereupon 
proceed  and  sell  the  goods  and  chattels  so  distrained,  in  the 
same  manner  as  on  execution  against  personal  property  in 
civil  cases,  and  with  like  authority  and  effect,  and  shall  be 
entitled  to  the  same  fees  for  his  services,  and  shall  retain 
from  the  proceeds  his  own  fees,  and  pay  to  the  distrainer 
the  amount  of  the  damages  so  certified,  and  the  expenses  of 
such  notices,  and  also  all  expenses  that  may  have  been 
necessarily  incurred,  in  the  safe  keeping  and  preservation 
of  such  property,  which  expenses  shall  be  ascertained  and 
certified  by  any  judge  of  the  county  courts,  or  by  a  justice 
of  the  peace  of  the  county.  If  any  balance  shall  remain, 
such  officer  shall  pay  the  same  to  the  county  treasurer, 
for  the  use  of  the  owner  of  such  property,  or  his  legal 
representatives. ' 

>  3  R.  S.  (5th  ed.),  843,  841,  843;  id.  (6th  ed.),  833,  831,  833;  id.  (7th  ed.)„ 
3445,  2444,  3446. 
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15.  Summoning  Jurors  Under  the  Act  to  Incorporate 
Plank-road  and  Turnpike  Companies. 

In  these  cases  where  a  purchase  cannot  be  made  of  the 
lands  required,  on  the  proper  proceedings  being  had,  the 
county  judge  before  whom  the  same*  are  instituted  issues  a 
precept  directed  to  the  sheriff  of  the  county,  or  to  either  of 
his  deputies,  or  to  any  constable  of  the  county,  to  summon 
the  jurors  drawn  by  said  judge,  to  attend  at  a  time  and 
place  therein  specified ;  and  from  time  to  time,  in  case  of 
the  absence  or  inability  of  any  juror  directed  to  be  sum- 
moned, such  judge  may  draw,  and  direct  to  be  summoned, 
as  many  as  in  his  opinion  may  be  needed  to  secure  the 
attendance  of  twelve. 

Every  juror  named  in  any  such  precept,  shall  be  sum- 
moned personally,  or  by  leaving  at  his  residence  a  notice 
containing  the  substance  of  such  precept,  at  least  four  days 
before  the  day  therein  specified  for  his  attendance.  The 
oflBcer  serving  such  precept,  shall  return  it  to  the  said  judge, 
with  an  affidavit  of  the  manner  of  serving  the  same,  and  of 
the  distance  necessarily  traveled  by  him  for  that  purpose  • 
and  such  officer  shall  receive  for  making  such  service,  six 
cents  a  mile  for  the  distance  so  traveled.' 

16.  Proceedings  to  Memove  Officers  hy  Governor. 

These  proceedings  may  be  had  before  the  governor  him- 
self, or  a  commissioner  appointed  by  him  for  that  purpose, 
and  the  governor  may  direct  the  attorney  general,  or  the 
district  attorney  of  the  county  where  the  officer  sought  to 
be  removed  resides,  to  conduct  the  inquiry.  The  attorney 
general  or  district  attorney  may  issue  subpoenas,  and  the 
governor  or  commissioner  may  enforce  obedience  thereto, 
and  the  person  sought  to  be  removed  is  entitled  to  subpoenas, 
in  the  same  manner  as  in  such  cases  before  a  county  judge. 

All  sheriffs,  coroners,  constables  and  marshals,  .to  whom 
process  may  be  directed  and  delivered  under  the  pro- 
visions of  this  act,  shall  execute  the  same  without  unneces- 
sary delay." 


1  3  R.  S.  (oth  ed.),  496;  id.  (Gth  ed.),  374;  id.  (7th  ed.),  1330,  1331. 
8  Laws  laee,  cliap.  639;  1  R.  8.  (7tli  ed.),  373,  37-1. 
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SECTION  III. 

THEIR  DUTIES  IN  CERTAIN  CASES. 

1.  Sale  of  Real  Estate  under  Decrees. 

In  what  Oases. — In  all  cases  where  provision  is  not  other- 
wise made  by  law,  real  property  adjudged  to  be  sold,  must 
be  sold  by  the  sheriff  of  the  county  where  it  is  situated,  or 
by  a  referee  appointed  by  the  court  for  that  purpose.' 

This  provision  includes  such  judgments  in  actions  for 
partition  and  dower,"  for  the  foreclosure  of  mortgages,  and 
lor  waste,  and  judgments  in  any  other  action  in  which  it  is 
decreed  that  real  estate  be  sold  ;  and  unless  a  referee  is 
named  and  appointed  in  the  decree  for  the  purpose  of  mak- 
ing such  sale,  it  is  the  duty  of  the  sheriff  to  execute  it, 
although  he  be  not  designated  therein. 

Sale;  Manner  and  Notice  of. — The  sale  must  be  at  public 
auction,  and  to  the  highest  bidder.  Notice  of  the  sale  must 
be  given  in  the  same  manner  as  on  the  sale  of  real  estate  by 
a  sheriff  under  an  execution,  unless  the  property  is  situated 
wholly  or  partly  in  a  city  in  which  a  daily  newspaper  is 
published,  and,  in  that  case,  by  publishing  notice  of  the  sale 
at  least  twice  in  each  week  for  three  successive  weeks,  im- 
mediately preceding  the  sale  in  one,  or  in  the  city  of  New 
York  or  the  City  of  Brooklyn,  in  two  such  papers.'  In  the 
case  of  lands  in  the  city  of  New  York  or  Brooklyn,  the  sale 
must  be  had  between  twelve  o'clock  at  noon  and  three  in 
the  afternoon,  unless  otherwise  directed.'  The  sale  must 
always  be  had  in  the  county  where  the  lands  are  situated," 
and  in  the  city  of  New  York,  unless  otherwise  specially  di- 
rected, the  sale  must  take  place  at  the  Exchange  Sales 
Rooms,  now  located  at  No.  Ill  Broadway  in  said  city."  In 
case  of  a  postponement  of  the  sale,  notice  thereof  must  be 
published  in  the  same  paper  or  papers  wherein  the  original 

'  Code  Civ.  Pro.,  §  1242;  Laws  1869,  chap.  569,  as  amended  by  Laws  1874, 
chap.  192. 
'  Code  Civ.  Pro.,  §§  1560,  1619. 
=  Code  Civ.  Pro  ,  §  1678. 
*  Rule  63,  Sup.  Ct. 
»  Code  Civ.  Pro.,  §  1242 
«  Rule  62,  Sup.  Ct 
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notice  was  published,'  the  original  notice, -with  a  notice  of 
the  postponement  at  the  foot  thereiof,  should  be  so  pub- 
lished, until  the  time  of  sale,  and  any  second  or  further 
postponement  in  the  same  manner. 

The  notice  of  sale  should  contain  the  title  of  the  action, 
but  need  not  therein  insert  the  names  of  all  the  plaintiffs 
and  defendants,  where  there  are  more  than  one,  it  being 
sufScient  in  such  case,  to  name  the  first  plaintiff  or  defend- 
ant, and  add  thereto  "and  others."  The  notice  must  de- 
scribe the  real  estate  to  be  sold  with  sufiicient  certainty,  and 
such  description  is  usually,  and  very  properly,  copied  from 
the  decree  itself. 

At  the  time  of  the  sale,  the  terms  of  sale  .must  be  made 
known,  and  if  the  property,  or  any  part  thereof,  is  to  be 
sold  subject  to  a  right  of  dower,  charge,  or  lien,  that  fact 
must  be  declared.  It  is  proper,  and  sometimes  required  by 
the  decree,  to  have  the  terms  of  sale  published  with  the 
notice.  If  the  property  consists  of  two  or  more  distinct 
buildings,  farms,  or  lots,  they  shall  be  sold  separately,  un- 
less otherwise  ordered  by  the  coiirt ;  but  where  two  or  more 
buildings  are  situated  on  the  same  city  lot,  they  may  be 
sold  together."  In  the  city  of  New  York,  such  sales  shall 
be  subject  to  such  regulations  as  the  Supreme  Court,  superior 
court,  and  court  of  common  pleas  in  said  city,  may  establish.' 

Neither  the  sheriff,  nor  any  person  for  his  benefit,  shall 
directly,  or  indirectly,  purchase,  or  be  interested  in  the  pur- 
chase of,  any  of  the  property  sold,  and  a  violation  of  this 
prohibition  is  made  a  misdemeanor." 

Where  terms  of  credit  are  allowed  in. partition  cases,  the 
judgment  of  sale  must  regulate  the  same, "  and  the  purchase 
money  for  which  such  credit  is  allowed  must  ahvays  be 
secured  at  interest,  by  a  mortgage  upon  the  property  sold, 
with  a  bond  of  the  purchaser ;  and  by  such  additional 
security,  if  any,  as  the  court  prescribes.  The  sheriff  may 
take  separate  mortgages,  and  other  securities,  in  the  name 
of  the  county  treasurer  of  the  county  in  which  the  property 
is  situated,  for  such  convenient  portions  of  the  purchase 

1  Code  Civ.  Pro.,  §  1678.  *  Code  Civ.  Pro.,  §  1679. 

»  Code  Civ.  Pro.,  §  1678.  '  Code  Civ.  Pro.,  §  1573. 

a  Rule  63,  Sup.  Ct. 
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money,  as  are  directed  by  the  court  to  be  invested  ;  and  in 
the  name  of  the  owner,  for  the  share  of  any  known  owner 
of  full  age,  who  desires  to  have  it  invested.' 

The  sheriff  should  have  prepared  a  written  memorandum 
of  sale,  containing  a  description  of  the  property  to  be  sold, 
and  the  terms  and  conditions  of  sale,  which  he  should  re- 
quire the  purchaser  to  sign  upon  the  premises  being  struck 
off  to  him ;  having  at  the  commencement  of  the  sale  an- 
nounced that  such  signing  would  be  required. 

Conveyance. — She  sheriff  on  making  the  sale  must  execute 
a  conveyance  to  the  purchaser,"  either  at  once,  or  upon  his 
report  of  sale  having  been  confirmed,  and  an  order  directing 
such  conveyance  having  been  made.  In  this  matter,  as  well 
as  in  other  respects,  he  is  guided  by  the  decree  imder  which 
he  sells,  which,  in  partition  cases,  directs  him  to  first  make 
to  the  court  a  report  of  his  proceedings  up  to,  and  including, 
the  sale,  and  upon  a  confirmation  thereof  to  execute  ^a  con- 
veyance ;  upon  this  report  an  order  is  made  confirming  the 
sale  and  directing  a  conveyance.  In  .these  cases,  if  the 
decree  do  not  provide  for  it,  the  sheriff  should  require  a 
sufficient  percentage  to  be  paid  down  on  the  day  of  sale  to 
guarantee  the  good  faith  of  the  bid.  In  foreclosure  cases 
the  sheriff  makes  a  conveyance  without  report  of  sale,  as  the 
decree  in  such  cases  will  direct. 

The  conveyance  should  recite  the  judgment,  and  orders, 
if  any,  under  which  it  is  made,  and  briefly,  the  proceedings 
thereunder,  and  where  the  judgment  specifies  the  particular 
party,  or  parties,  whose  right,  title,  or  interest,  is  directed 
to  be  sold,  must  distinctly  state,  in  the  granting  clause, 
whose  right,  title,  or  interest,  was  sold,  and  is  conveyed, 
without  naming,  in  that  clause,  any  of  the  other  parties  to 
the  action  ;  otherwise  the  purchaser  need  not  accept  it,  and  the 
sheriff  is  liable  for  the  damages  sustained  by  the  purchaser  for 
the  omission."  Form  of  conveyance  given  herein  will  be  a 
sufficient  guide  to  the  sheriff.     (See  Forms. ) 

Report  of  Sale. — As  has  been  already  said,  the  judgment 
will  contain  the  proper  directions  to  the  sheriff,  and  in  all 
cases  will  require  a  report  of  sale  to  the  court,'  either  before 

'  Code  Civ.  Pro.,  §§1574,  1575.  '  Code  Civ.  Pro.,  §  1244. 

2  Code  Civ.  Pro.,  §  1343.  *  Code  Civ.  Pro.,  §§  1576,  1C35. 
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or  after  conveyance  ;  and  where  it  is  required  before  con- 
veyance, another  and  final  report  must  be  made.  Where 
th.e  report  is  not  required  until  after  conveyance,  it  must 
contain  all  proceedings  had  in  execution  of  the  judgment, 
including  the  sale,  conveyance  and  disposition  of  proceeds 
of  sale,  and  where  there  has  been  a  report  of  the  sale  before 
conveyance,  the  final  report  must  contain  the  proceedings 
after  sale,  including  the  conveyance  and  disposition  of  pro- 
ceeds. These  reports  must  be  under  oath,  and  as  well  as 
the  deed,  are  usually  prepared  by  the  plaintiff' s  attorney. 

Disposition  of  Proceeds. — Here  again  it  will  be  found 
that  the  decree  provides  for  the  disposition  of  the  proceeds 
of  the  sale,  and  that  the  sheriff  will  simply  have  to  follow 
the  directions  of  the  court  in  regard  thereto.  If,  however, 
the  decree  should  omit  to  direct  him  so  to  do,  and  does  not 
otherwise  direct,  in  actions  for  partition,  dower  or  to  fore- 
close a  mortgage,  the  sheriff  must,  out  of  the  proceeds  of 
the  sale,  pay  all  taxes,  assessments  and  water  rates,  which 
are  liens  upon  the  property  sold,  and  redeem  the  property 
sold  from  any  sales  for  unpaid  taxes,  assessments  or  water 
rates,  which  have  not  apparently  become  absolute,  and  the 
sums  so  by  him  paid  wiU  be  allowed  as  and  deemed  ex- 
penses of  the  sale.' 

After  confirmation  of  sale  in  partition,  the  costs  of  each 
party  to  the  action,  and  the  expenses  of  the  sale,  including 
the  ofiicer'  s  fees,  must  be  deducted  from  the  proceeds  of  the 
sale,  and  each  party's  costs  must  be  paid  to  his  attorney ;" 
the  balance  of  such  proceeds  must  be  paid  as  directed  by 
tlie  decree. 

In  mortgage  foreclosures,  where  there  is  a  surplus,  after 
paying  the  expenses  of  the  sale  and  satisfying  the  mortgage 
debt,  and  costs  of  the  action,  it  must  be  paid  into  court 
within  five  days  after  it  is  received,  for  the  use  of  the  person 
or  persons  entitled  thereto,  unless  the  judgment  otherwise 
direct  Such,  payment  into  court  is  made  by  payment  to 
the  county  treasurer,  except  in  New  York  city  where  it  is 
paid  to  the  city  chamberlain. ' 

1  Code  Civ.  Pro.,  §  1676. 
'  Code  Civ.  Pro.,  §  1579 
3  Code  Civ.  Pro.,  §§  1636,  1633;  Rule  61,  Sup.  Ct. 
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In  all  cases  the  costs  of  the  action,  as  entered  in  the  judg- 
ment, or  taxed  by  the  clerk  of  the  court,  and  the  expenses 
of  the  sale,  including  the  sheriff' s  fees,  must  first  be  de- 
ducted from  the  proceeds  of  the  sale. 

In  disposing  of  the  proceeds  of  sale,  the  sheriff  must  take 
receipts  for  all  payments  made  therefrom,  which  must  be 
annexed  to  his  report  of  sale,  or  final  report,  as  the  case 
may  be. 

Stay  of  Sale  in  Mortgage  Cases. — In  case  of  a  judgment 
directing  a  sale  in  an  action  to  foreclose  a  mortgage,  upon 
which  a  portion  of  the  principal  or  interest  is  due,  and 
another  portion  of  either  is  to  become  due,  if  the  defendant, 
before  the  sale,  pays  into  .court  the  amount  due  for  princi- 
pal and  interest,  and  the  costs  of  the  action,  together  with 
the  expenses  of  the  proceedings  to  sell,  if  any,  aU  proceed- 
ings upon  the  judgment  must  be  stayed ;  but  upon  a  sub- 
sequent default  in  the  payment  of  principal  or  interest,  the 
court  may  make  an  order,  directing  the  enforcement  of  the 
judgment,  for  the  purpose  of  collecting  the  sum  then  due.' 

2.  Elections. 
Notice  of. — Notices  of  elections  are  delivered  by  the  sec- 
retary of  state,  or  board  of  State  canvassers,  to  the  sheriff ; 
and,  as  the  statute  stood  prior  to  1860,  it  was  the  duty  of 
the  sheriff  of  each  coanty,  on  receiving  such  notice,  to  de- 
liver a  copy  thereof  to  the  supervisor,  or  one  of  the  assess- 
ors, of  each  town  or  ward  in  his  county,  without  delay,  and 
al^o  to  cause  a  copy  of  such  notice  to  be  published  in  aU 
the  public  newspapers  in  his  county,  once  in  each  week 
until  the  election  therein  specified ;  and  if  there  be  none 
printed  in  his  county,  then  in  some  newspaper  of  an  ad- 
joining county.  Chapter  480  of  the  Laws  of  1860,  has  sub- 
stituted for  section  fourteen,  above  recited,  a  provision 
applicable  only  to  the  county  of  New  York.  The  sixth  edi- 
tion of  the  Revised  Statutes,  however,  still  retains  the  sec- 
tion as  it  stood  prior  to  1860.  There  does  not  appear,  there- 
fore, to  be  any  statute  requiring  the  sheriff  to  publish  such 
notice,  as  formerly  he  was  required  to  do." 

'  Code  Civ.  Pro.,  §  1635. 

« 1  E.  8.  (7th  ed.),  383  §  14;  Laws  1860,  chap.  480;  1  R.  S.  (6th  ed.),  431, 
§  14;  id.  (5th  ed.),  433,  §  14. 
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In  the  county  of  New  York  the  sheriff,  on  receiving  such 
notice  of  election  as  aforesaid,  must,  without  delay,  deliver 
-a  copy  of  such  to  the  board  of  supervisors  of  said  county, 
and  to  each  supervisor  of  said  county,  and  shall  cause  a 
copy  thereof  to  be  published  once  in  each  week  until  the 
election  therein  specified,  in  such  newspapers  in  said  county, 
not  exceeding  fifteen,  having  the  largest  circulation  in  the 
county/ 

Order  of  Inspectors. — Boards  of  inspectors  of  elections 
have  authority  to  maintain  order  during  an  election  and 
canvass ;  and  if  any  one  shall  refuse  to  obey  the  lawful 
command  of  the  inspectors,  or,  by  disorderly  conduct  in 
their  presence  and  hearing,  shall  interrupt  or  disturb  their 
proceedings,  they  may  make  an  order  directing  the  sheriff, 
or  any  constable  of  the  county,  to  take  the  person  so  oif end- 
ing into  custody,  and  detain  him  until  the  final  canvass  of 
the  votes  shall  be  completed  ;  but  such  order  shall  not  pro- 
hibit such  offender  from  voting  at  such  election.  It  is  the 
duty  of  any  sherifl'  or  constable  to  execute  such  order  on 
delivery  thereof  to  him.'  Justices  of  the  peace  presiding 
at  tovm  meetings,  may  make  a  parol  order  for  the  removal 
of  any  disorderly  person  disturbing  the  business  of  the 
meeting, ' 

Informing  District  Attorney  of  Offenses. — It  is  the  duty 
of  sheriffs  and  constables,  knowing  of  the  commission  of 
any  offense  against  the  election  law,  or  having  good  reason 
to  believe  that  an  offense  has  been  committed,  to  give  in- 
formation thereof  to  the  district  attorney  of  the  county 
where  the  offense  was  committed." 

3.  Compelling  the  Attendance  and  Testimony  of  Witnesses. 
Under  the  Code  of  Oivil  Procedure. — In  addition  to  pro- 
ceedings for  contempt  in  disobedience  to  a  subpoena,  where 
a  subpoena,  issued  by  and  under  the  hand  of  a  judge,  arbi- 
trator, referee,  or  other  person,  or  a  board  or  committee, 
authorized  by  law  to  hear,  try  or  determine  a  matter,  or  to 
do  any  other  act  in  an  official  capacity,  in  relation  to  which 

'  Laws  I860,  chap.  480;  1  R.  S.  (7th  ed.),  382,  §  14. 

«  1  R.  S.  (5tU  ed.),  433;  id.  (6th  ed.),  438;  id.  (7th  ed.),  388. 

=  Parsons  v.  Brainard,  17  Wend.,  5-i3. 

*  1  B.  S.  (5th  ed.),  449;  id.  (eth  ed.),  453;  id.  (7th  ed.),  400. 
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proofs  may  be  taken,  or  the  attendance  of  a  person  as  a  wit- 
ness may  be  required,  or  to  require  a  person  to  attend  either 
before  him  or  it,  or  before  another  judge  or  officer,  or  a  per- 
son designated  in  a  commission  issued  by  a  court  of  another 
State  or  country,  to  give  testimony  or  to  have  his  deposi- 
tion taken,  or  to  be  examined,  has  been  duly  served,  and 
the  person  subpoenaed  fails  to  attend,  the  person  issuing 
the  subpoena,  if  he  is  a  judge  of  a  court  of  record  or  not  of 
record,  or,  if  not,  then  any  judge  of  such  a  court,  upon 
proof  by  affidavit  of  the  failure  to  attend,  must  issue  a  war- 
rant to  the  sheriff  of  the  county,  commanding  him  to  ap- 
prehend the  defaulting  witness,  and  bring  him  before  the 
officer,  person  or  body,  before  whom  or  which  his  attend- 
ance was  required.'  If  the  person  subpoenaed  and  attend- 
ing, or  brought  as  just  stated,  before  an  officer  or  other 
person  or  a  body,  refuses,  without  reasonable  cause  to  be 
examined,  or  to  answer  a  legal  and  pertinent  question,  or 
to  produce  a  book  or  paper,  which  he  was  directed  to  bring 
by  the  terms  of  the  subpoena,  or  to  subscribe  his  dexiosition 
after  it  has  been  correctly  reduced  to  writing,  the  person 
issuing  the  subpoena,  if  he  is  a  judge  of  a  court  of  record, 
or  not  of  record,  may  forthwith,  or,  if  he  is  not,  th'^'n  any 
judge  of  such  court  may,  upon  proof  by  affidavit  of  the 
facts  by  warrant  commit  the  offender  to  jail,  there  to  remain 
until  he  submits  to  do  the  act  which  he  was  so  required  to 
do,  or  is  discharged  according  to  law." 

Tlie  Warrant  to  Apprehend ;  Gornmitment. — A  warrant 
issued,  as  above,  for  the  apprehension,  or  commitment,  of  a 
person,  must  be  directed  to  the  sheriff  of  the  county  where 
the  person  is,  and  must  be  executed  by  him,  in  the  same 
manner,  as  a  similar  mandate  issued,  by  a  court  of  record, 
in  an  action  ; '  and  such  warrant  of  coijamitment  must  specify 
particularly  the  cause  of  the  commitment ;  and  if  the  wit- 
ness is  committed  for  refusing  to  answer  a  question,  the 
question  must  be  inserted  in  the  warrant." 

Where  Foregoing  not  Applicable. — The  foregoing  pro- 
visions do  not  apply  to  a  subpoena  issued  by  a  justice  of  the 
peace ;  or  to  a  witness  subpoenaed  to  attend  a  court  held  by 

I  Code  Civ.  Pro.,  §§  855,  854.         ^  Code  Civ.  Pro.,  §  858. 
5  Code  Civ.  Pro.,  §  856.  *  Code  Civ.  Pro.,  §  857. 
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a  justice  of  the  peace  ;  or  to  a  case  where  special  provision 
is  otherwise  made  by  law,  for  compelling  the  attendance  of 
a  witness.' 

Subpcena  duces  tecum.—A -person  shall  not  be  compelled 
to  produce,  upon  a  trial,  or  hearing,  a  book  of  account 
otherwise  than  by  an  order  requiring  him  to  produce  it,  or 
a  subpoena  duces  tecum,  such  a  subpoena  must  be  served  at 
least  live  days  before  the  day  when  he  is  required  to  attend. 
Where  such  book,  or  paper,  belongs  to,  or  is  under  the  con- 
trol of  a  corporation,  its  production  may  be  compelled  by  a 
subpcBna  duces  tecum,  or  order  directed  to  the  president, 
or  other  head  of  the  corporation,  or  to  the  officer  thereof, 

in  whose  custody  the  book,  or  paper,  is 

/ 

to  attend  and  bring  a  book,  or  paper,  under  his  control,  it 
is  sufficiently  obeyed,  if  the  book,  or  paper,  is  produced  by 
a  subordinate  officer,  or  employee,  of  the  corporation,  or  in 
the  public  office,  who  possesses  the  requisite  knowledge  to 
identify  it,  and  to  testify  respecting  the  purposes  for  which 
it  is  used  ;  and  where  the  personal  attendance  of  a  particular 
officer  of  the  corporation,  or  public  officer,  is  required,  a 
subpoena,  without  a  duces  tecum  clause,  must  also  be  served 
upon  him.^ 

Supervisor' s  Subpcena  and  Proceedings  on. — The  chair- 
man, or  president,  of  the  board  of  supervisors  in  any 
county,  may,  whenever  the  board  deems  it  necessary  or  im- 
portant to  examine  any  person  as  a  witness,  upon  any  sub- 
ject or  matter  within  the  jurisdiction  of  siach  board,  or  to 
examine  any  officer  of  the  county  in  relation  to  the  dis- 
charge of  his  official  duties,  or  to  use  or  inspect  any  book 
account,  voucher  or  document,  in  the  possession  of  such 
officer  or  other  person,  or  under  his  control,  relating  to  the 
affairs  or  interests  of  such  county,  issue  a  subpoena  for  such 
person  or  officer,  which  may  contain  a  clause  requiring  the 
production  of  such  books  or  papers.  It  is  the  duty  of  the 
sheriff,  or  any  deputy  or  constable  of  the  county,  to  whom 
such  subpcena  is  delivered,  to  serve  the  same  by  reading  it 
to  the  person  named  therein,  and  at  the  same  time  deliver- 
ing to  him  a  copy  thereof. 

"  Code  Civ.  Pro.,  §  859.  '  Code  Civ.  Pro.,  §§  866-869. 
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And  whenever  such  board  appoints  a  committee  with 
power  to  send  for  persons  and  papers,  the  chairman  of  such 
committee  may  issue  a  like  subpoena. 

Whenever  a  person  subpoenaed  as  aforesaid,  refuses  or 
neglects  to  appear,  or  to  prod'iice  books  and  papers,  or  to 
testify,  or  to  answer  any  question  which  a  majority  of  such 
board  or  committee  shall  decide  to  be  proper  and  pertinent, 
he  shall  be  deemed  in  contempt,  and  the  chairman  of  such 
board  or  committee  shall  report  the  facts  to  the  county 
judge  or  to  a  judge  of  the  Supreme  Court,  or  of  the  superior 
court,  or  of  the  court  of  common  pleas  of  any  of  the  cities 
of  this  State,  who  shall  thereupon  issue  an  attachment  in 
the  form  usual  in  the  court  of  which  he  shall  be  judge,  di- 
rected to  the  sheriff  of  the  county  where  such  witness  was 
required  to  appear  and  testify,  commanding  the  said  sheriff 
to  attach  such  person,  and  forthwith  bring  him  before  the 
judge  by  whose  order  such  attachment  was  issued. 

On  the  return  of  such  attachment,  and  the  production  of 
the  body  of  the'  defendant,  the  same  proceedings  shall  be 
had,  and  the  same  penalties  imposed  and  punishment  in- 
flicted, as  in  case  of  a  witness  subpoenaed  to  appear  and  give 
evidence,  on  trial  of  a  civil  cause  at  circuit  or  special  term 
of  the  Supreme  Court. 

In  case  of  an  arrest  as  aforesaid,  the  defendant  shall  not, 
be  discharged  from  arrest  until  he  shall  have  entered  into  a 
bond  to  the  board  of  supervisors  of  the  county,  in  the 
penalty  of  $250,  with  two  sufficient  sureties  to  be  approved 
by  the  said  judge,  with  a  condition  that  he  will  appear  and 
submit  to  an  examination  before  such  board  or  committee, 
at  the  time  and  place  to  which  it  shall  have  adjourned.' 

4.  Military  Code,  Duties  Under. 
Warrants  for  Colleetion  of  Fines  ;  Imprisonment  Under. 
— The  president  of  a  court  martial  shall,  for  the  purp'^ose  of 
collecting  any  fines,  or  penalties,  imposed  by  such' court 
under  the  provisions  of  the  military  code,  within  fifteen 
days  after  the  expiration  of  the  time  for  an  appeal  (the  time 
for  such  appeal  being  within  twenty  days  after  the  fine,  or 
penalty,  has  been  announced  in  published  orders),  where 

1  1  K.  S.  (5th  ed.),  853;  id.  (6th  ed.),  879;  2  id.  (7th  ed.),  934. 


510  Or  Shekutj-^s. 

such  fines,  or  penalties,  liave  been  approved,  make  a  list  of 
all  the  persons  fined,  describing  them  distinctly,  and  show- 
ing the  sums  imposed  as  fines,  or  penalties,  on  each  person, 
a,nd  shall  draw  his  warrant,  under  his  ofiicial  signature, 
directed  to  any  marshal  of  the  court,  or  to  the  sheriff,  or 
constable,  of  any  city  or  county  (as  the  case  may  be),  thereby 
commanding  him  to  levy  such  fines,  or  penalties,  together 
with  the  costs,  on  the  goods  and  chattels  of  such  delin- 
quents ;  and,  in  default  of  such  suflacient  goods  and  chat- 
tels to  satisfy  the  same,  then  to  take  the  body  of  such 
delinquent  and  convey  him  to  the  common  jail  of  such  city 
or  county,  whose  jailer  shall  keep  the  said  delinquent 
closely  confined,  without  bail,  or  main  prize,  for  two  days, 
for  any  fine,  or  penalty,  not  exceeding  two  dollars,  and  two 
additional  days  for  every  dollar  above  that  sum,  unless  the 
fine,  or  penalty,  together  with  the  costs  and  the  jailer's  fees, 
be  sooner  paid ;  but  no  such  imprisonment  shall  extend 
beyond  the  period  of  twenty  days  ;  provided,  however,  that 
the  prisoner  may  be  liberated  at  any  time  by  order  of  the 
commandant  of  the  brigade  to  which  he  belongs ;  and  in 
case  of  a  prisoner  belonging  to  a  separate  troop,  battery,  or 
company  attached  to  a  division,  or  brigade,  then  by  order 
of  the  commandant  of  the  division,  or  brigade. 

Execution  of  Warrant. — The  officer  to  whom  such  list 
and  warrant  is  directed  and  delivered  is  authorized  and  re- 
quired to  execute  the  same  by  levying  and  collecting  the 
fines,  or  penalties,  within  forty  days  from  the  receipt  of 
such  warrant,  and  make,  return  thereof  to  the  officer  who 
issued  the  same.  -        ' 

The  warrant  may  be  renewed  in  the  same  manner  that 
executions  in  justice's  courts  may  by  law  be  renewed,  by 
the  ofiicer  who  issued  it,  at  any  time  within  two  years  from 
the  time  of  imposing  the  fines,  or  a  new  warrant  issued,  in 
cases  where  the  ofiicer  shall  not  be  able  to  collect  the  fine, 
or  penalty,  within  the  time  specified  in  the  warrant. 

Any  refusal,  or  willful  neglect,  on  the  part  of  such  ofiicer 
to  execute  such  warrant,  as  required,  shall  subject  him  to  a 
fine  of  double  the  amount  named  in  the  warrant,  and  the 
president  of  the  court  martial  may  prosecute  therefor 
against  the  offending  officer,  and  his  surety,  in  any  court 
in  the  State  having  jurisdiction  iii  civil  actions. 


DtTTIES   UNDER  MILITARY   CoDE.  511 

The  fine,  or  penalty,  collected  shall  be  paid  to  the  coilnty 
treasurer,  if  against  any  ofllcer,  non-commissioned  officer, 
musician,  or  private,  of  a  regiment,  battalion,  troop,  battery, 
or  company ;  if  against  any  other  commissioned  officer,  it 
shall  be  paid  to  the  treasurer  of  the  State. 

Preserving  Order,  and  Attachment  for  Witness. — The 
president  of  every  court  martial,  and  of  every  court  of  in- 
quiry, who  shall  be  the  member  of  the  court,  senior  in  rank, 
both  before  and  after  he  shall  have  been  sworn,  and  also 
the  judge  advocate,  if  required,  have  authority  to  issue 
subpoenaes  for  witnesses.  The  president  of  a  court  martial 
has  the  power  to  preserve  order,  and  to  compel  the  attend- 
ance of  witnesses,  and  all  sheriffs,  jailers,  and  constables, 
are  required  to  execute  any  precept  issued  by  such  presi- 
dent, or  court,  for  that  purpose  ;  and  whenever  it  shall  ap- 
pear to  the  satisfaction  of  such  court  martial,  or  court  of 
inquiry,  by  proof  made  before  such  court,  that  any  person 
duly  subpoenaed  to  appear  as  a  witness  before  said  court, 
has  refused,  or  neglected,  without  just  cause,  to  attend  as 
such  witness,  in  conformity  to  such  subpoena,  and  the  party 
in  whose  behalf  such  witness  shall  have  been  subpoenaed 
shall  make  oath  that  the  testimony  of  such  witness  is  ma- 
terial, such  court,  or  the  president  thereof,  shall  have  power 
to  i«sue  an  attachment  to  compel  the  attendance  of  such 
witness. 

Every  such  attachment  shall  be  executed  in  the  same 
manner  as  a  warrant,  and  by  any  officer  authorized  to  exe- 
cute warrants,  and  the  fees  of  the  officer  serving  the  same 
shaU  be  paid  by  the  person  against  whom  the  same  shaU 
have  been  issued,  unless  he  shall  show  reasonable  cause,  to 
the  satisfaction  of  such  court,  for  his  omission  to  attend. 
Such  costs  shall  be  ascertained  by  the  court,  who  may  there- 
upon issue  an  execution  for  the  collection  against  the  per- 
son liable  to  pay  the  same,  and  which  may  be  collected  as 
other  executions  are  collected,  and  by  any  officer  author- 
ized to  collect  executions  issued  from  courts  of  justice. 

Any  person  or  persons  who  shaU  be  guilty  of  disorderly, 
contemptuous  or  insolent  behavior  in,  or  use  any  insulting 
or  contemptuous  or  indecorous  language  or  expressions  to 
or  before  any  court  martial  or  court  of  inquiry,  or  any  mem- 
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ber  of  either  of  such  court,  in  open  court,  intending  to  in- 
terrupt the  proceedings,  or  to  impair  the  respect  or  author- 
ity of  such  courts,  may  be  committed  to  the  jail  of  the 
county  in  which  said  courts  shall  sit,  by  warrant  under  the 
hand  and  seal  of  the  president  of  such  court.     Such  war- 
rant shall  be  directed  to  the  sherifif,  or  any  or  either  of  the 
constables  and  marshals  of  any  county,  or  any  officer  attend- 
ing the  court,  and  shall  set  forth  the  particular  circum- 
stances of  the  offense  adjudged  to  have  been  committed ; 
and  shall  command  the  officer,  to  whom  it  is  directed, 
to  /take  the  body  of    such  person    and  commit    him    to 
the  jail  of    the  county,   there   to    remain    without    bail 
or  main  prize,    in    close  confinement  for  a  time,   to  be 
limited,  not  exceeding  three  days,  and  until  the  officer's 
fees  for  committing  and  the  jailer's  fees  be  paid.     Such 
sheriff  shall  receive  the  body  of  any  person  who  shall  be 
brought  to  him  by  virtue  of  such  warrant,  and  keep  him 
until  the  expiration  of  the  time  mentioned  in  .the  warrant, 
and  until  the  officer's  and  jailer's  fees  shall  be  paid,  or  untR 
the  offender  shall  be  discharged  by  due  course  of  law,  unless 
sooner  discharged  by  any  judge  of  a  court  of  record,  in  the 
same  manner  and  under  the  same  rules  as  in  cases  of  im- 
prisonment under  process  for  contempt  from  a  court  of  com- 
mon-law jurisdiction. 

Penalties  for  Neglect  of  Duties. — Any  civil  or  mili- 
tary officer  who  shall  neglect  or  refuse  to  perform  any 
of  the  duties  required  of  him  by  the  provisions  of  the 
military  code,  shall  forfeit  and  pay  the  sum  of  not  less 
than  $25  nor  more  than  $100  for  each  and  every  offense, 
to  be  recovered  in  the  name  of  the  people  of  the  State 
of  New  York;  and,  for  a  willful  neglect  or  refusal, 
shall  be  deemed  guilty  of  a  misdemeanor,  punishable  by  fine 
and  imprisonment,  according  to  the  aggravation  of  the 
offense.  And  if  any  such  officer  shall  embezzle,  misapply 
or  retain  in  his  possession,  without  authority,  any  of  the 
public  money  appropriated,  for  purposes  over  which  he  may 
have  control,  he  shall  be  deemed  guilty  of  a  felony.' 

'  I  B.  S.  (6th  ed.),  807,  808,  809,  815;  id.  (7th  ed.),  779,  780,  781,  782,  789; 
Laws  1870,  chap.  80  (as  amended). 


Eemoving  Teespassees  eeom  State  Lands.      513 

5.  State  and  Indian  Lands. 

Trespassing*  on  State  Lands. — It  is  tte  duty  of  the 
district  attorney  of  the  county  in  wliich  any  person  shall 
intrude  upon  waste  or  ungranted  lands  of  the  State,  under 
pretense  of  any  claim  inconsistent  with  the  sovereignty  and 
jurisdiction  of  the  State,  to  immediately  report  the  same  to 
the  governor,  who  shall  thereupon  by  aw;ritten  order,  direct 
the  sheriff  of  the  county  to  remove  such  intruders  from  said 
lands,  whereupon  the  sheriff  shall  execute  such  order ;  and 
in  case  of  resistance  made  or  threatened,  he  may  caU  to  his 
aid  the  power  of  the  county,  as  in  cases  of  resistance  to  the 
writs  of  the  people.' 

Re'moving  Occupants  of  Public  Lands  on  Re-Sale. — 
Whenever,  pursuant  to  statute,  the  commissioners  of  the 
land  office  shall  direct  a  re-sale  of  lands,  in  case  of  a  default 
in  payment  on  a  previous  sale  thereof,  they  shall  cause 
notice  to  be  given  to  every  occupant  of  such  land  to  remove 
therefrom ;  and  in  case  of  his  refusal  or  neglect  to  comply 
with  such  notice,  they  shall  direct  the  district  attorney  of 
the  county  in  which  such  lands  may  be  situated,  to  enter 
a  complaint  against  such  occupant,  before  the  county  court 
of  the  county.  The  said  court  shall  proceed  to  examine 
into  the  matter,  and  on  proof  by  the  production  of  a  certifi- 
cate from  the  clerk  of  the  commissioners  of  the  land  office, 
that  a  re-sale  of  such  land  has  been  duly  ordered  for  default 
of  payment,  shall  issue  a  warrant  to  the  sheriff  of  the  county, 
commanding  him,  within  ten  days  after  the  receipt  thereof, 
to  remove  such  occupant  from  such  lands ;  and  it  shall  be 
the  duty  of  the  sheriff,  within  the  time  specified  in  the  war- 
rant to  remove  such  person,  and  for  that  purpose  he  shall 
have  the  same  powers  as  in  the  execution  of  criminal  pro- 
cess. The  sheriff  shall  retain  such  warrant  in  his  hands, 
and  if  any  person  so  removed  shall  return,  to  settle  or  reside 
upon  such  lands,  without  the  consent  of  the  surveyor  gen- 
eral, such  person  shall  be  forthwith  removed  by  the  sheriff, 
pursuant  to  the  warrant,  and  shall  also  be  deemed  guilty  of 
a  misdemeanor,  and  be  liable  on  conviction  to  be  fined  or 
imprisoned ;  the  fine  not  to  exceed  $100,  and  the  imprison- 
ment not  to  exceed  thirty  days. 

1  1  R.  S.  (5th  ed.),  84;  id.  (6th  ed.),  137;  id.  (7th  ed.),  138,  139. 
33 
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The  slieriff,  for  executing  every  sucli  warrant,  shall  be 
allowed  sucli  compensation  as  the  comptroller  shaU  certify- 
to  be  reasonable,  which  fees  shall  be  paid  out  of  the 
treasury.' 

Reporting  Trespassers  cm  State  and  Indian  Lands. — 
The  commissioners  of  the  land  office  may  require  the  sher- 
iff of  any  county  in  which  lands  belonging  to  the  people  of 
this  State,  for  which  patents  shall  not  have  been  issued,  or 
any  Indian  lands,  may  be  situated,  to  examine  and  report 
to  them  and  to  the  district  attorney  of  his  county,  any 
trespasses  that  may  be  conimitted  on  such  lands,  by  cut- 
ting or  carrying  away  the  timber  thereon." 

Imprisonment  on  Execution  upon  Judgments  for  Penal- 
ties.— ^Whenever  execution  shall  be  issued  upon,  judgments 
recovered  in  actions  for  penalties  for  trespassing  on  any 
land  belonging  to  the  people  of  this  State,  or  any  Indian 
lands,  by  cutting  or  carrying  away  timber  growing  thereon, 
and  the  body  of  any  defendant  shall  be  arrested  thereon,  he 
shall  be  imprisoned  according  to  law,  without  being  entitled 
to  the  liberties  of  the  jail.' 

Indian  Lands,  Intrusion  on. — It  is  the  duty  of  a  sheriff 
of  a  county  in  which  are  Indian  lands,  to  execute,  within 
ten  days  after  its  receipt,  any  warrant  issued  by  the  coimty 
court  of  such  county,  directing  the  removal  of  any  person 
or  persons  other  than  Indians,  who  have  settled  on  such 
lands  ;  and  for  that  purpose  he  shall  have  and  possess  the 
same  powers  as  in  the  execution  of  criminal  process,  and 
shall  be  allowed  such  compensation  as  the  comptroller  shall 
certify  to  be  reasonable,  to  be  paid  by  the  treasurer  on  the 
comptroller's  warrant. 

'If  any  person  or  persons,  so  removed,  shall  return  to  set- 
tle or-  reside  upon  any  such  lands,  the  county  court,  upon 
conviction  of  such  offense,  may  direct  its  warrant  to  the 
sheriflE  of  said  county,  commanding  him  to  arrest  such  per- 
son or  persons  forthwith,  and  to  commit  him  or  them  to  the 
common  jail  of  the  said  county,  there  to  remain  for  the 
space  of  thirty  days ;   and  such  sheriff  shall  accordingly 

*  1  R.  S.  (5th  ed.),  550;  id.  (6th  ed.),  600;  id.  (7th  ed.),  570. 
2 1  R.  S.  (5th  ed.),  553;  id.  (6th  ed.),  603;  id.  (7th  ed.),  575. 
3 1  R.  S.  (5th  ed.),  554;  id.  (6th  ed.),  604;  id.  (.7th  ed.),  575. 
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arrest  and  cominit  sucli  person  or  persons  to  the  said  com- 
mon jail  for  tlie  term  aforesaid,  there  to  remain  without 
bail,  and  without  being  entitled  to  the  jail  liberties.  Such 
convictiou  is  final,  and  cannot  be  reviewed  by  certiorari  or 
otherwise/ 

6.  Comptroller' s  Notifications  and  Warrants. 

Notifications. — Whenever  the  comptroller  shall  deem  it 
expedient,  he  shall  issue  a  notification,  in  the  name  of  the 
people  of  this  State,  to  any  person  who  shall  have  received 
moneys  belonging  to  the  State,  for  which  he  shall  not  have 
accounted.  In  case  of  the  death  of  such  person,  the  notifi- 
cation shall  be  directed  to  his  legal  representatives.  Such 
notification  shall  require,  that  within  a  limited  period,  not 
less  than  sixty  nor  more  than  ninety  days  from  the  date 
thereof,  aU  the  accounts  and  vouchers,  for  the  expenditure 
of  su'ch  moneys,  shall  be  rendered  to  the  comptroller.  Such 
notification  shall  be  served  by  the  sheriff  of  the  county 
where  the  person,  to  whom  the  same  shall  be  directed,  shall 
reside,  by  delivering  a  copy  thereof  to  him,  or  by  leaving 
such  copy  at  his  usual  place  of  abode,  at  least  forty  days 
before  the  time  limited  in  the  notification  for  rendering  such 
accounts  and  vouchers.  The  return  of  such  notification  to 
the  comptroller's  office,  with  the 'certificate  of  the  sheriff 
indorsed  thereOn,  that  the  service  has  been  made,  in  the 
manner  aforesaid,  shall  be  conclusive  evidence  of  the  pro- 
ceedings." 

Warrant  Against  Collector  of  Canal  Tolls.  —If  any  col- 
lector of  tolls  shall  neglect  to  deposit,  according  to  law  aiid 
the  directions  of  the  comptroller,  the  moneys,  that,  from 
the  abstracts  of  returns  made  to  the  comptroller,  he  shall 
a,ppear  to  have  collected  for  tolls,  the  comptroller  may  issue 
a  warrant,  under  his  hand  and  seal,  directed  to  the  sheriff 
of  any  county  where  such  collector,  or  any  of  his  sureties, 
maybe  found,  thereby  commanding  such  sheriff  to  cause 
the  amount  of  tolls  in  the  hands  of  such  collector  (or  such 
part  thereof  as  the  comptroller  shall  direct  by  the  warrant), 
to  be  made  and  levied  of  the  goods  and  chattels,  lands  and 

•  3  E.  S.  (6th  ed.),  1043,  1044;  1  id.  (7tli  ed.),  286,  287;  Laws  1831,  chap.  204. 
2 1  R.  S.  (5th  ed.),  481;  id.  (6th  ed.),  531;  id.  (7th  ed.),  468. 
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tenements  of  such  collector ;  and  in  case  the  same  shall  not 
be  sufficient,  then  of  the  goods  and  chattels,  lands  and  tene- 
ments of  the  sureties  of  such  collector ;  and  to  return  the 
money,  together  with  the  warrant  and  his  doings,  thereon, 
to  the  comptroller,  within  sixty  days  from  the  date  thereof. 

The  sheriff  to  whom  such  warrant  shall  be  directed,  shall 
immediately  cause  the  same  to  be  executed  ;  and  may  de- 
mand and  collect  the  same  fees  for  executing  the  same,  as 
are  allowed  by  law  for  the  service  of  executions  issued  out 
of  the  Supreme  Court. ' 

Attachment  on  Neglect  to  Return  Warrant. — Whenever 
any  sheriff  shall  have  neglected  to  return  any  such  warrant 
issued  by  the  comptroller,  or  shall  have  made  any  other 
return  than  that  required  by  law,  he  shall  be  proceeded 
against  in  the  Supreme  Court,  by  attachment,  for  his  neglect, 
in  the  same  manner  and  with  the  like  effect,  as  for  neglect- 
ing to  return  any  execution  in  a  civil  suit ;  and  the  proceed- 
ings thereon  shall  be  the  same  in  all  respects." 

7.  Collection  of  Taxes. 

County  Treasurer' s  Warrant. — When  it  shall  appear  by 
the  return  of  any  collector,  made  according  to  law,  to  a 
county  treasurer,  that  any  tax  imposed  under  the  provisions 
of  the  act  in  regard  to  the  taxation  of  rents  reserved  in  leases 
in  fee,  or  for  one  or  more  lives,  or  for  a  term  exceeding 
twenty-one  years,  remains  unpaid,  such  county  treasurer 
shall  issue  his  warrant  to  the  sheriff  of  any  county  where 
any  real  or  personal  property  of  the  person  upon  whom  such 
tax  is  imposed  may  be  found,  commanding  him  to  make  of 
the  goods  and  chattels  and  real  estate  of  such  person  the 
amount  of  such  tax,  together  with  one  dollar  for  the  expense 
of  issuing  such  warrant,  and  to  return  the  said  warrant  to 
the  treasurer  issuing  the  same,  and  to  pay  to  him  the  money 
which  shall  be  collected  by  virtue  thereof  by  a  certain  time 
therein  to  be  specified,  not  less  than  sixty  days  from  the 
date  of  such  warrant. 

Such  warrant  shall  be  a  lien  upon,  and  shall  bind  the  real 
and  personal  estate  of  the  person  against  whom  the  same 

'  1  R.  S.  (."Jtla  ed.),  620,  631;  id.  ((ith  ed.;,  689;  id.  (7tli  ed.),  674. 
2  3  R.  S.  (5th  ed.),  870;  id.  (6th  ed.),  863;  id.  (7th  ed.),  2459. 
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shall  be  issued,  from  the  time  an  actual  levy  shall  be  made 
by  virtue  thereof ;  arid  the  sheriff,  to  whom  such  warrant 
shall  be  directed,  shall  proceed  upon  the  same,  in  all  re- 
spects, with  the  like  effect,  and  in  the  same  manner  as  pre- 
scribed by  law,  in  respect  to  executions  against  property 
Issued  by  a  county  clerk  upon  judgments  rendered  by  a 
justice  of  the  peace,  and  shall  be  entitled  to  the  same  fees 
for  his  services  in  executing  the  same,  to  be  collected  in  the 
same  manner. 

Neglect  to  Return  Warrant. — In  case  of  the  neglect  of  any 
sheriff  to  return  such  warrant  according  to  the  directions 
therein,  or  to  pay  over  any  money  collected  by. him  in  pur- 
suance thereof,  he  shall  be  proceeded  against  in  the  Su- 
preme Court,  by  attachment,  in  the  same  manner  and  with 
like  effect,  as  for  similar  neglects  in  reference  to  an  execu- 
tion issued  out  of  the  Supreme  Court  in  a  civil  suit,  and  the 
proceedings  thereon  shall  be  the  same  in  all  respects. ' 

Treasurer''  s  Warrant  for  Tax  on  Debt  Owing  to  Non- 
■Tesident.—Wh.Qn  it  shall  appear  by  the  return  of  any  col- 
lector, made  according  to  law  to  a  county  treasurer,  that 
any  tax  imposed  on  a  debt  owing  to  a  person  not  residing 
in  the  United  States,  remains  unpaid,  such  county  treasurer 
shall,  after  the  expiration  of  twenty  days  from  the  return 
of  such  collector,  issue  his  warrant  to  the  sheriff  of  any 
county  in  this  State,  where  any  debtor  of  said  non-resident 
creditor  may  reside,  commanding  him  to  make  of  the  goods 
and  chattels  and  real  estate  of  such  non-resident,  the 
amount  of  such  tax,  to  be  specified  in  a  schedule  annexed 
to  the  said  warrant,  together  with  his  fees  and  the  sum  of 
one  dollar  for  the  expense  of  issuing  such  warrant,  and  to 
return  the  said-  warrant  to  the  treasurer  issuing  the  same, ' 
and  to  pay  over  to  him  the  money  which  shall  be  collected 
by  virtue  thereof,  except  the  said  sheriff's  fees,  by  a  certain 
•day  therein  to  be  specified,  within  sixty  days  from  the  date 
of  such  warrant. 

The  taxes  upon  several  debts  owing  to  the  non-resident 
shall  be  included  in  one  warrant,  and  the  taxes  upon  several 
■debts  owing  to  different  non-residents  may  be  included  in 

;  '  1  R.  S.  (5th  ed.),  940,  941;  id.  (6th  ed.),  945,  946;  3  id.  (7th  ed.),  998,  999; 
iawB  1846,  chap.  327  (as  amended  by  chap.  809,  Laws  1873). 
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the  same  warrant.  The  sheriflf  shall  be  directed  to  levy  the 
sums  specified  in  the  schedule  thereto  annexed,  upon  the 
personal  and  real  property  of  the  non-residents  respectively, 
opposite  to  whose  names,  respectively,  such  sums  shaU  be 
written,  together  with  the  sum  of  fifty  cents  upon  each  non- 
resident, for  the  expense  of  such  warrant. 

Such  warrant  shall  be  a  lien  upon,  and  shall  bind  the  real 
and  personal  estate  of  the  non-resident  against  whom  the 
same  shall  be  issued,  from  the  time  an  actual  levy  shall  be 
made  upon  any  property  by  virtue  thereof  ;  and  the  sheriff, 
to  whom  such  warrant  shall  be  directed,  shall  proceed  upon 
the  same,  in  all  respects,  with  the  like  effect,  and  in  the 
same  manner  as  prescribed  by  law  in  respect  to  executions 
against  property,  issued  upon  judgments  rendered  in  the 
Supreme  Court,  and  shall  be  entitled  to  the  same  fees  for 
his  services  in  executing  the  same,  to  be  collected  in  the 
same  manner. 

Neglect  to  HeturnWarrant. — In  case  of  the  neglect  of 
any  sheriff  to  return  such  warrant  according  to  the  direction 
therein,  or  to  pay  over  any  money  collected  by  him  in  pur- 
suance thereof,  he  shall  be  proceeded  against  in  the  Supreme 
Court,  by  attachment,  in  the  same  manner,  and  with  the 
like  effect,  as  for  similar  neglects  in  reference  to  an  execu- 
tion issued  out  of  the  Supreme  Court  in  a  civil  suit,  and 
the  proceedings  thereon  shall  be  the  same  in  all  respects." 

Treasurer''  s  Warrant  for  Taxes  Against  Persons  He- 
moved  from  the  CoMTi^y.— Whenever  it  shall  satisfactorily 
appear  to  the  treasurer  of  any  county  in  the  State,  that  any 
State  or  county  tax  legally  assessed  within  his  county  (not 
assessments  on  real  estate  of  non-residents),  cannot  be  col-, 
lected  by  reason  of  the  removal  of  the  person  so  assessed  to 
any  other  county  of  this  State,  it  shall  be  lawful  for  the 
said  treasurer  to  issue  a,  warrant,  under  his  hand  and  seal, 
and  certified  by  the  clerk  of  the  county,  that  he  is  such 
treasurer,  to  any  constable  or  sheriff  of  the  county  where 
such  person  resides,  to  collect  the  same  out  of  the  personal 
property  of  such  person.  Any  sheriff  or  constable  receiv- 
ing such  warrant,  shall  execute  the  same,  and  make  the  like 

,'  1  E.  S.  (5th  ed.),  942,  943;  id.  (6th  ed.\  977,  978;  2  id.  (7th  ed.),  983,  984; 
La-ws  1851,  chap.  871.  * 
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returns,  and  be  entitled  to  the  same  fees,  and  subject  to  the 
same  liabilities  and  penalties  for  neglect,  as  upon  execu- 
tions from  any  court.' 

Warrant  hy  Supervisors  on  Failure  of  Collector  to  Give 
Bonds. — In  case  the  collector  of  any  town  in  this  State  shall 
neglect  or  refuse  to  execute  his  bond  as  required  by  law,  or 
the  supervisor  of  the  town  shall  refuse  or  neglect  to  appear 
and  file  such  bond  within  the  time  prescribed  by  law,  and 
if  no  new  collector  shall  have  been  appointed  within  ten 
days  after  the  time  for  filing  such  bond  as  required  by  law 
has  expired,  the  board  of  supervisors  of  such  county  are 
authorized  and  empowered  to  deliver  the  corrected  assess- 
ment roll,  or  a  copy  thereof,  with  a  warrant  of  said  board 
of  supervisors,  or  a  majority  of  them  annexed,  to  the  sher- 
iff of  the  county,  who  shall  proceed  in  the  collection  of 
said  taxes  in  like  manner  as  collectors  are  now  authorized 
by  law  to  do,  and  with  the  like  powers  and  subject  t<s>  the 
same  duties  and  obligations  ;  such  warrant  shall  require  all 
payments  therein  specified  to  be  made  by  such  sheriff  within 
sixty  days  after  its  receipt  by  him ;  and  the  expenses  of 
such  collection,  if  any,  over  and  above  the  fees  lawfully 
chargeable  by  the  collector,  to  be  audited  by  the  board  of 
supervisors,  shall  be  a  charge  on  the  town." 

Other  Warrants. — It  is  made  the  duty  of  sheriffs  and  con- 
stables to  execute  warrants  for  the  collection  of  taxes,  under 
local  statutes  or  charters,  in  various  cities  and  villages,  but 
it  is  not  deemed  profitable  to  here  follow  the  provisions  of 
each  of  such  local  acts.  The  duties  of  the  officer  are  the 
same  generally,  under  such  acts,  as  under  the  statutes  of 
^general  application  here  spoken  of. 

When  Warrant  a  Protection  to  Sheriff. — In  all  cases, 
where  the  officer  issuing  a' warrant  for  the  collection  of 
taxes  has  jurisdiction  of  the  subject  matter,  and  such  juris- 
diction appears  on  the  face  of  the  warrant,  and  there  is 
nothing  appearing  on  the  face  thereof  to  show  illegality  or 
want  of  authority,  such  warrant  is  a  full  protection  to  the 
officer  executing  it. ' 

'  1  R.  8.  (5th  ed.),  921;  iS.  (6th  ed.),  954;  2  id.  (7th  ed.),  1011;  Laws  1836, 
chap.  461. 

MR.  8.  (5th  ed.),  923;  id.  (6th ed.).  954;  2  id.  (7th ed),  1013;  Laws  1857, 
chap.  585.  • 

3  L.  S.  and  M.  8.  R'y  Co.  v.  Roach  et.  al.,  80  N.  Y.,  839,  342. 
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In  New  York  City.— As  to  the  collection  of  taxes  and 
assessments  in  New  York  city  and  county  by  the  sheriff, 
special  provision  is  made  by  sections  853,  855  and  891  of 
New  York  City  Consolidated  Act  of  1882. 

8.  County  Treasurer' s  Warrants  against  Collectors. 
Warrant. — If  any  collector  shall  refuse  or  neglect  to  pay 
to  the  sevei'al  town  officers  of  his  town,  or  to  the  county 
treasurer,  the  sums  required  by  his  warrant  to  be  paid  to 
them  respectively,  or  either  of  them,  or  to  account  for  the  ' 
same  as  unpaid,  the  county  treasurer  shall,  witBin  twenty 
days  after  the  time  when  such  payments  ought  to  have  been 
made,  issue  a  warrant  under  his  hand  and  seal,  directed  to 
the  sheriff  of  the  county,  commanding  him  to  levy  such  sum 
as  shall  remain  unpaid  and  unaccounted  for  by  such  col- 
lector, and  in  addition  thereto  all  costs  and  fees  for  collect- 
ing, of  the  goods  and  chattels,  lands  and  tenements  of  such 
collector,  and  to  pay  the  same  to  the  county  treasurer,  and 
return  such  warrant  within  forty  days  after  the  date  thereof; 
which  warrant  the  county  treasurer  shall  immediately  de- 
liver to  the  sheriff  of  the  county  ;  but  no  such  warrant  shall 
be  issued  by  the  county  treasurer  for  the  collection  of 
moneys  payable  to  town  officers,  without  proof,  by  the  oath 
of  such  town  officers,  of  the  refusal  or  neglect  of  the  col- 
lector to  pay  the  same,  or  account  therefor  as  above  pro- 
vided.' 

Execution  and  Return  of  Warrant ;  Fees  on: — The  sheriff 
to  whom  such  warrant  is  directed,  shall  immediately  cause 
the  same  to  be  executed,  and  make  return  thereof  to  the 
county  treasurer,  within  the  time  therein  specified,  and  , 
shall  pay  to  him  the  money  levied  by  virtue  thereof,  deduct- 
ing for  his  fees  the  same  that  he  would  be  entitled  to  on  an 
execution  issued  out  of  the  Supreme  Court. 

If  the  whole  sum  due  from  the  collector  shall  be  collected, 
the  sheriff  shall  so  state  in  his  return ;  but  if  a  part  only, 
or  if  no  part  of  such  sum  shall  be  collected,  the  sheriff  shall 
state  in  his  return  the  amount  levied,  if  any,  exclusive  of 
bis  fees,  and  shall  certify  that  such  collector  has  no  goods 

1  1  B.  S.  (5th  ed.),  922,  J  26;  id.  (6th  ed.),  954,  §  29;  3  id.  (7th  ed.),  1010,  § 
13,  p.  1014;  Laws  1862,  chap.  194,  §  1. 
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or  chattels,  lands  or  tenements  in  Ms  county,  from  which 
the  moneys,  or  the  residue  thereof,  as  the  case  may  be,  could 
be  levied. ' 

Sheriff'' s  Neglect  to  make  Return. — If  any  sheriff  shall 
neglect  to  return  any  such  warrant,  or  to  pay  the  money 
levied  thereon,  within  the  time  limited  for  the  return  of 
such  warrant ;  or  shall  make  any  other  return  than  such  as 
is  provided  by  the  statute  as  here  given,  the  county  treas- 
urer shall  forthwith  proceed  to  collect,  by  attachment,  the 
whole  sum  directed  to  be  levied  by  such  warrant.  The  at- 
tachment proceedings  shaU  be  in  the  Supreme  Court,  in  the 
same  manner  and  with  like  effect  as  fOr  neglecting  to  return 
any  execution  in  a  civil  suit ;  and  the  proceedings  thereon 
shall  be  the  same  in  all  respects.  Where  the  moneys  cannot 
be  collected  of  the  sheriff  by  such  attachment,  the  attorney 
general  shall  prosecute  the  sheriff  and  his  sureties  therefor.' 

9.    Warrant  to  Obtain  Possession  of  Canal  Property, 

BooJcs  and  Papers 
It  shaU  be  the  duty  of  every  agent,  toll  collector,  lock- 
keeper,  or  superintendent,  employed  on  any  canal,  and  oc- 
cupying any  house,  office,  building,  or  land,  belonging 
thereto,  who  shall  be  discharged  from  his  employment,  and 
of  the  wife  and  family,  of  every  such  person,  who  shall  die 
in  such  employment,  to  deliver  up  the  possession  of  the 
premises  so  occupied,  and  of  all  books,  papers,  matters  or 
thiugs  belonging  to  the<canals,  acquired  by  virtue  of  his 
office,  within  seven  days,  after  a  notice  shall  have  been 
served  for  that  purpose,  by  the  acting  canal  commissioner. 
,  In  case  of  a  refusal  or  neglect  to  make  such  delivery,  in 
either  of  the  above  cases,  it  shall  be  the  duty  of  any  justice 
of  the  peace,  in  the  county  where  such  premises  shall  be 
situate,  upon  application,  to  issue  his  warrant,  under  his 
hand  and  seal,  oi-dering  alny  constable,  or  other  peace  officer, 
with  such  assistance  as  may  be  necessary,  to  enter  upon  the 
premises  so  occupied,  in  the  day-time,  and  remove  there- 

'  1  R.  S.  (5tli  ed.),  923,  §§  28,  29;  id.  (6th  ed'.),  955;  §§  33,  34;  2  id.  (7th  ed.), 
1010,  §§  14,  15,  p.  1014;  Laws  1863,  chap.  1J4,  §  2. 

n  R.  S.  (6th  ed.).  923,  §§  31,  33;  id.  (6th  ed.),  955,  956,  §§  36,  88;  2  id.  (7th 
ed.),  1010,  1011,  §§  17,  19;  3  id.  (5th  ed.),  870,  §  34;  id.  (6th  ed.),  863,  §  34;  id- 
{7th  ed.),  2459,  §  33.- 
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from  all  persons  found  in  possession  thereof,  and  to  take 
into  his  custody  all  books,  papers,  matters  and  things  there 
found,  belonging  to  the  canals,  and  to  deliver  the  same  t» 
the  acting  canal  commissioner,  or  his  authorized  agent ;  and 
the  oflBcer  to  whom  such  warrant  shall  be  delivered,  shall 
execHte  the  same  according  to  its  purport." 

10.  Warrant  in  Case  of  Refusal  to  Deliver  up  Official 
BooJcs  and  Papers. 

Whenever  any  person  shall  be  removed  from  office,  or  the 
term  of  his  office  expires,  he  shall,  on  demand,  deliver  over 
to  his  successor  all  the  books  and  papers  in  his  custody  as 
such  officer,  or  in  any  way  appertaining  to  his  office,  and 
for  a  refusal,  or  neglect,  so  to  do,  such  successor,  on  com- 
plaint and  proof  before  any  justice  of  the  Supreme  Court, 
or  the  county  judge  of  the  county  where  the  person  refusing 
resides,  obtain  an  order  for  such  person  to  show  cause,  be- 
fore such  justice  or  judge  issuing  the  order,  within  some 
short  and  reasonable  time,  why  he  should  not  be  compelled 
to  deliver  the  same.  If,  on  the  return  of  such  order,  it  ap- 
pear that  any  such  books  or  papers  are  withheld,  the  said 
justice  or  judge  shall,  by  warrant,  commit  the  person  so 
withholding  to  the  jail  of  the  county,  there  to  remain  nntil 
he  shall  deliver  such  books  and  papers,  or  be  otherwise  dis- 
charged, according  to  law. 

The  same  proceedings  may  also  be  had  in  the  case  of  any 
person  in  office,  dying,  or  his  office  becoming  vacant  in  any 
way,  against  any  person  withholding  the  books  and  papers 
on  demand  by  the  successor. 

In  the  cases  here  spoken  of,  a  search  warrant  may  also  be 
issued,  as  we  have  already  seen." 

11.  Abatement  of  Nuisance. 
Where  a  person  is,  on  an  indictment  therefor,  convicted 
of  keeping,  or  maintaining,  a  public  nuisance,  and  sentenced 
to  punishment,  the  court,  in  addition  to,  or  in  place  of  other 

>  1  E.  S.  (5th  ed.),  638;  id.  (6th  ed.),  704,  705;  id.  (7th  ed.),  703. 

« 1  R.  S.  (5th  ed.),  416,  417;  id.  (6th  ed.),  434,  425;  id.  (7th  ed.),  376,  377. 
See  ante,  p.  123.  (It  will  be  noticed  that  the  seventh  edition  of  the  Statutes 
does  not  correspond  with  the  fifth  and  sixth  as  to  the  oflBcer  before  whom  such 
proceedings  are  had.) 
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punisliineiit,  may  direct  that  the  nuisance  be  abated,  and 
issue  an  order  to  the  sheriff  of  the  county  where  such  nuis- 
ance is  maintained  to  execute  the  judgment,  as  therein  di- 
rected, by  abating  such  nuisance." 

12.   Under  Local  Statutes. 

The  duties  of  sheriffs  in  certain  cases,  under  local  statutes, 
are  not  within  the  scope  of  this  work ;  as  for  instance,  the 
duties  of  the  sheriff  of  New  York  city  and  county  in  regard 
to  theatres,  criminal  statistics,  etc.,  etc.;  and  the  sheriff  of 
localities  where  such  statutes  are  applicable,  should  make 
himself  familiar  with  the  same. 

'  Code  Crim.  Pro..  §  953. 
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CHAPTER  YI. 


OF   ACTIONS   BY   AND   AGAINST    SHERIFFS,   AND    HEREIN   OF 
BONDS  FOR  JAIL  LIBERTIES,  AND  OF  ESCAPES. 


SECTION  I. 


OP  ACTIONS   BY   SHERIFFS. 

1.  For  Fees  and  Compensation  for  Services. 

AgainstWhom  Maintained. — A  sheriff  can  maintain  an 
action  against  the  attorney  who  issues  an  execution  to  him, 
or  against  the  party  in  whose  favor  it  is  issued,  at  his  elec- 
tion, to  recover  such  fees  and  poundage  as  he  is  legally  en- 
titled to,  and  not  made  by  him  out  of  the  property  of  the 
debtor." 

In  Campbell  v.  Cothran  (56  JST.  Y.,  281),  the  Court  of 
Appeals  say :  "It  may  well  be  doubted  whether  the  rule 
laid  down  in  Adams  v.  Hopkins  ^^  (liability  of  the  attorney 
for  fees  of  sheriff)  "can  be  maintained  upon  principle,  or  is 
consistent  with  the  general  current  of  judicial  authority 
elsewhere.  But  it  has  been  for  more  than  sixty  years  the 
law  of  this  State.  No  practical  injustice  results  from  en- 
forcing it,  as  attorneys  act  in  view  of  the  liability  they 
incur  in  issuing  executions,  and  it  ought  not  now  to  be  dis- 
turbed." And  in  Judson  v.  Gray  (11  N.  Y.,  412),  the  same 
court  say :  "  It  is  clear  that  the  decisions  in  this  State,  in 
which  attorneys  and  solicitors  have  been  held  liable  for  the 
fees  of  the  officers  of  the  court,  upon  a  promise  implied 
from  their  acts  done  as  attorneys  merely,  are  in  conflict  with 
principle,  and  with  the  whole  current  of  authorities  else- 

'  Adams  v.  Hopkins,  5  Johns.,  252;  Campbell  v.  Cothran,  56  N.  Y.,  379; 
Benedict  v.  "Wright,  19  Hun,  37;  Ousterhout  v.  Day,  9  Johns.,  114;  Hil- 
drethD.  Ellis,  1  Caines.  192;  Craft  «.  Merrill,  14  N.  Y.,  450;  Bolton  o.  Law- 
rence, 9  Wend.,  435;  Parsons  v.  Bowdoin,  17  id.,  13. 
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where  on  the  subject.  In  all  such  cases  it  is  a  sound  and 
salutary  rule  that,  while  the  court,  for  the  mere  sake  of  re- 
storing the  harmony  and  symmetry  of  the  law,  will  not  in- 
terfere to  overthrow  a  doctrine  which  has,  through  a  series 
of  decisions,  come  to  be  universally  regarded  as  fixed  and 
settled,  they  will  nevertheless  circumscribe  the  anomaly 
within  as  narrow  limits  as  possible.  It  is  never  admissible 
to  extend  such  a  rule  by  a  resort  to  analogy;  for  the  obvious 
reason  that  every  new  case,  to  which  the  erroneoxis  rule  is 
applied,  affords  the  basis  of  a  still  wider  departure  from 
principle."  The  decision  in  Adams  v.  Hopkins,  must  rest 
exclusively  upon  the  reason  that  the  sheriff  is  bound  to 
execute  every  legal  process  delivered  to  him,  before  he  can 
demand  his  fees  (except  that  he  may  demand,  in  advance, 
the  fee  for  receiving  and  returning  an  execution).'  Hence, 
all  reasonable  security  ought  to  be  extended  to  him,  to  in- 
sure a  compensation  for  his  services.  He  cannot  be  pre- 
sumed to  be  acquainted  with  the  residence,  or  responsibili- 
ties of  parties.  The  attorney,  however,  is  not  bound  to 
incur  any  expense,  or  undertake  any  suit,  without  security 
for  costs  and  disbursements,  including  probable  sheriff's 
fees.  Therefore,  it  has  seemed  right  to  the  courts  to  hold 
the  attorney  responsible  for  the  fees  of  the  sheriff,  or  any 
of  his  deputies,  for  the  performance  of  any  service,  at  the 
request  of  the  attorney,  which  such  officer  is  bound  to  per- 
form before  he  can  demand  his  fees.  But  if  the  sheriff  can 
demand  of  the  party  his  fees  in  advance,  as  in  the  case  of 
the  fee  for  receiving  and  returning  an  execution,  the  reason 
for  holding  the  attorney  liable  fails,  and,  for  such  fee,  the 
sheriff  can  only  look  to  the  party. 

The  fees  of  the  sheriff,  on  execution,  are  but  an  incident 
of  the  judgment,  and  are  gone  on  its  payment  and  satisfac- 
tion, except  in  so  far  as  the  officer  may  claim  them  from  the 
'  judgment  creditor  or  his  attorney.''  He  cannot  collect  them 
of  the  defendant  by  a  sale  of  his  property.  Hence,  after 
judgment  is  satisfied,  the  court  will  not,  on  motion,  vacate 
the  satisfaction  merely  to  permit  the  sheriff  to  collect  his 

■  Code  Civ.  Pro.,  §  3307,  subd.  6. 

'  Jackson  v.  Anderson,  4  Wend.,  474,  479;  Ousterhout  «.  Day,  9  Johns.,  114; 
Parsons  v.  Bowdoin,  17  Wend.,  14;  Campbell  ■b.  Cothran,  50  N.  Y.,  379. 
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fees  and  poundage  on  the  execution  issued  before  tlie  satis- 
faction piece  was  filed.'  An  execution  may,  at  any  tiihe, 
be  countermanded  by  the  attorney  who  issued  it,  and  the 
sheriff  is  bound  to  obey  his  instructions  and  suspend  pro- 
ceedings upon  the  execution  whenever  he  is  directed  so  to 
do,  unless  it  be  a  case  of  collusion  between ,  the  parties  for 
the  obvious  purpose  of  defrauding  the  sheriff  out  of  his 
fees,  the  plaintiff  and  his  attorney  both  being  insolvent  or 
Irresponsible."  And  even  wherp  the  attorney  does  not  per- 
sonally intervene  to  prevent  the  sale  after  levy  made,  but 
the  plaintiff  expressly  directs  the  sheriff  not  to  seU,  never- 
theless the  sheriff  may  maintain  an  action  against  the  at- 
torney for  his  fees." 

It  has  been  held  that  wherever  the  law  imposes  a  service 
upon  the  sheriff,  and  is  silent  as  to  the  compensation  there- 
for, the  court,  if  it  allows  anything,  must  allow  what  the 
service  is  reasonably  worth ;  and  that  a  sheriff  is  entitled  to 
reasonable  fees  and  expenses  for  bringing  up  a  former  sheriff, 
on  an  attachment  for  a  contempt  in  not  returning  process. 
And  that  he  may  maintain  an  action  against  such  former 
sheriff,  to  recover  such  reasonable  fees  and  expenses."  The 
Court  of  Appeals,  however,  have  criticised  this  decision, 
and  seem  inclined  to  regard  the  case  as  holding  only  that 
the  charges  made  were  just  and  reasonable,  and  not  that  the 
sheriff" had  a  legal  right  to  make  the  charges.'  As  to  what 
charges,  if  any,  the  sheriff  may  make  for  services  rendered 
as  directed  by  law,  where  the  statute  gives  no  specified  fee, 
see  the  chapter  on  sheriff's  fees. 

Where  a  sheriff  or  officer  recovers  judgment  against  an 
attorney  for  his  fees,  and  his  execution  thereon  is  returned 
unsatisfied,  he  cannot  afterwards  resort  to  the  party.  Hav- 
ing elected  to  hold  the  attorney  liable  for  his  fees,  the  party 
is  released  from  his  implied  contract  to  pay  them. " 

Pleading  and  Evidence  in  Actions  for  Services. — In  a  ' 
complaint  in  an  action  brought  by  a  sheriff  for  official  ser- 

'  Bensen  ».  Perry,  17  Hun,  16. 

^  Jackson  v,  Anderson,  4  Wend.,  474,  480. 

3  Van  Kirk«.  Sedgwick,  23  Hun,  37;  afC'd  87  N.  Y.,  265. 

■*  Smith  B.  Birdsall,  9  Johns.,  328. 

'  See  Urofut  v.  Brandt,  58  N.  Y.,  114. 

'  Ousterhout  v.  Day,  9  Johns.,  114. 
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vices,  it  is  not  necessary  to  aver  the  value  of  the  services 
rendered,  where  the  law  fixes  their  value.  But  where  the 
value  of  the  services  is  not  fixed  by  statute,  the  complaint 
should  aver  what  the  services  were  reasonably  worth,  or 
that  the  court  from  which  the  process  issued  had  certified 
that  a  certain  amount  was  just  and  reasonable.'  It  is  not 
necessary  in  such  complaint  to  allege  a  demand.  An  alle- 
gation of  a  special  request  by  the  defendant,  that  the  plain- 
tiff should  perform  the  services,  is  sufficient.  Nor  is  it 
necessary  to  aver  that  the  sums  due  the  plaintiff,  were  not 
collected  by  the  sheriff  by  a  sale  of  property  levied  upon,  if 
there  was  a  levy  under  the  process  made."  The-  officer's 
own  return  is  evidence,  in  his  favor,  of  the  service  performed, 
concerning  the  performance  of  which  the  law  requires  him 
to  make  return.  And  in  a  case  where,  by  the  intervention 
of  the  judgment  creditor  or  his  attorney,  a  sale  is  prevented 
after  levy  made  on  an  execution,  the  indorsement  of  the 
levy  upon  the  execution  is  prima  fade  evidence  of  the  levy, 
in  favor  of  the  officer  who  brings  his  action  to  recover  his 
fees  for  such  levy. "  It  is  a  general  principle  that  the  certifi- 
cate of  an  officer,  when,  by  law,  evidence  for  others,  is  com-, 
petent  testimony  for  himself,  if  at  the  time  of  making  it,  he 
was  competent  to  act  officially  in  the  matter." 

It  has  been  held  in  Ohio,  and  the  rule  doubtless  is  the  same 
in  this  State,  that  an  action  wiUnot  lie,  onbehalf  of  a  sheriff, 
to  recover  from  a  party  to  a  Judicial  proceeding,  expenses  to 
which  the  sheriff  has  been  subjected,  in  the  care  or  removal 
of  property  in  his  possession  by  virtue  of  judicial  process, 
not  specially  provided  for  by  law,  and  to  pay  which  the 
party  has  entered  into  no  contract. '  Hence  the  pleading 
ought  to  show  what  services  were  rendered,  for  which  a  re- 
covery is  sought,  so  that  it  may  appear,  if  so  the  fact  is, 
that  the  law  specially  provides  a  compensation  for  the  ser- 
vices alleged  to  have  been  rendered. 

'  Lane  v.  McElhany,  49  Cal.,  422. 
"^  Lane  v.  McElhany,  »wpra,. 

2  Cornells.  Cook,  7 Cow.,  309;  Hyskill  v.  5mn,  7  Serg.  &  Rawle(Penn,),  369. 
*  McKnight  v.  Lewis,  5  Barb.,  681. 

'  Mathers  v.  Ramsey,  2  Disney  (Ohio),  334;  and  see  Crofut  v.  Brandt,  58  N. 
Y.,  106. 
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2.  Actions  under  Warrants  of  Attachment  and  Levies. 
As  to  Attached  Property. — "The  sheriff  must,  subject  to 
the  direction  of  the  court  or  judge,  collect  and  receive  all 
debts,  effects,  and  things  in  action,  attached  by  him.  He 
may  maintain  any  action  or  special  proceeding,  in  his  own 
name,  or  in  the  name  of  the  defendant,  which  is  necessary, 
for  that  purpose,  or  to  reduce  to  his  actual  possession  an. 
article  of  personal  property,  capable  of  manual  delivery, 
but  of  which  he  has  been  unable  to  obtain  possession.  And 
he  may  discontinue  such  an  action  or  special  proceeding,  at 
such  time  an,d  on  such  terms,  as  the  court  or  judge  di- 
rects." '  This  section,  however,  confers  no  authority  upon 
the  sheriff  to  institute  actions  to  reach  mere  equitable 
assets,  or  to  bring  in  other  parties  for  the  purpose  of  attack- 
ing transfers  of  such  property  as  fraudulent.  But  is  the 
office  of  a  creditor' s  bill  founded  upon  a  judgment  and  exe- 
cution.' The  provision  of  the  section  limiting  the  right  of 
the  sheriff  to  discontinue  actions  brought  by  him,  is  for  the 
protection  of  the  parties  interested  in  the  subject  attached, 
that  there  shall  be  no  discontinuance  by  the  sheriff  to  inure 
to  their  injury.  Where  those  interested,  to  the  extent  of  the 
-  surplus,  to  arise  after  payment  of  the  judgment  and  costs 
from  the  attached  property,  would  be  injured  by  the  sher- 
iff's discontinuance  of  the  proceedings,  the  court  wiU  require 
him  to  prosecute  to  judgment.'  A  sheriff  having  several 
executions  in  his  hands,  issued  upon  judgments  rendered 
in  counties  outside  the  judicial  district  in  which  he  resides, 
may  make  a  motion  in  his  own  county  for  directions  as  to 
the  disposition  of  moneys  collected  by  him,  by  levy  and 
sale,  under  the  execution." 

For  Interference  with  Property  Levied  Upon  or  Attached. 
— A  sheriff,  by  virtue  of  a  levy  made  under  an  execution, 
or  by  virtue  of  the  seizure  of  property  upon  an  attachment, 
acquires  such  an  interest  in  the  property  levied  upon  or 
attached,  as  justifies  him  in  bringing  an  action  for  an  un- 
lawful interference  with  such  property.  '^    And  the  dam- 

'  (Jode  Civ.  Pro.,  §  655. 

2  Thurber  v.  Blanck,  50  N.  Y.,  80. 

3  O'Brien  v.  Mer.  Ins.  Co.,  16  Abb.  Pr.  (N.  S.),  313. 
*  Phillips  V.  Wheeler.  67  N.  Y.,  104. 

5  Barker  v.  Miller,  6  Johns.,  19j;  Barker  v.  Binninger,  14  N.  Y.,  370,  Lock- 
wood  1).  Bull,  1  Cow.,  333;  Dezell  v.  Odell,  3  Hill,  215. 
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ages  he  may  recover    in    such,  action  are    measured  by 
the  value  of  his  interest  in  the  property,    which  is  the 
amount  of    the  executions  in  his    hands    to  the  extent 
of  the    value  of  the   property/    And    where,    after  levy 
made,    the  property  levied  upon  is  wrongfully  removed 
by  a  third  party,  and  thereafter  the  execution  is  returned 
by  the  officer  ^'^ nulla  bona,''''  he  may  obtain  leave  of  the 
court  to  withdraw  the  execution  from  the  files  of  the  court, 
to  cancel  the  return,  and  then  bring  an  action  for  the  con- 
version of  the  property."    The  return  does  not  divest  the 
title  acquired  by  the  levy,  or  discharge  the  right  of  action 
for  the  conversion.  °    Of  course,  the  officer,  to  maintain  an 
action  for  an  interference  with  the  goods  must  have  the  right 
to  their  possession ;  and  this  he  cannot  have,  if  they  have 
been  already  levied  upon  by  another  officer,  not  one  of  his 
'deputies.     Thus,  where  property  is  levied  upon  by  virtue  of 
an  attachment,  and  subsequently  a  second  levy  is  made 
upon  the  same  property  under  another  attachment,  the 
officer  making  the  second  levy  is  not  entitled  to  maintain 
an  action  of  trover  against  one  unlawfully  taking  the  prop- 
erty."   And  where,  by  order  of  the  plaintiff  in  the  execu- 
tion, he  has  formally  released  a  levy,  and  made  a  return 
accordingly,  he  cannot  maintain  an  action  against  a  stranger 
for  an  interference  with  the  property  levied  upon.  °    But  the 
officer  does  not,  by  leaving  the  property  with  another  and 
taking  a  receipt,  part  with  his  interest,  nor  with  his  right  of 
possession.     The  receiptor  holds,  as  his  delegate,  or  bailee, 
on  the  terms  specified  in  the  receipt.     Upon  the  officer  be- 
coming entitled  to  a  redelivery,  according  to  those  terms, 
the  force  of  the  receipt  is  completely  gone.    If  the  receiptor 
detain  the  property,  the  officer  may  recover  against  him  for 
such  detention.'    Where  a  sheriff  levies  upon  a  partner's 
interest  in  co-partnership  property,  and  the  other  members 
of  the  firm  covenant  with  the  sheriff  to  deliver  to  him  the 
property  on  request,  or  pay  the  debt,  it  is  no  answer  to  an 

'  Dillenback  v.  Jerome,  7  Cow.,  294;  Spoor  v.  Holland,  8  Wend.,  445. 
2  Barker  v.  Blnninger,  14  N.  Y.,  370. 
^  Barker  v.  Blnninger,  supra. 

*  Dubois?).  Harcourt,  20 Wend.,  41;  and  see  Seymour «.  Newton,  17 Hun,  30. 
'  Marsh  v.  White,  3  Barb.,  518. 

'  Dezell  V.  Odell,  8  Hill,  315;  and  see  Dillenback  v.  Jerome,  7  Cow.,  394. 
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action  tov  breach  of  sucli  covenant,  that  the  property  was 
partnership  property,  and  had,  subsequent  to  the  covenant, 
been  applied  by  them  to  the  use  of  the  co-partnership.' 
■  The  right  of  the  sheriff  to  take  a  receipt  in  which  the  re- 
ceiptor covenants  to  return  the  property  on  request,  or  pay 
the  debt,  is  well  established  at  common  law.'  The  exercise 
of  such  right  is  not  an  illegal  act,  done  by  color  of  office. 
By  his  covenant  the  receiptor  is  estopped  from  denying  the 
sheriff's  title,  unless  he  has  been  evicted  by  title  paramount 
in  some  third  person ;  or  unless,  at  the  time  of  giving  the 
receipt,  he  gives  such  notice  to  the  sheriff  of  his  rights,  or 
the  rights  of  a  third  person,  in  the  property,  that  the  sheriff 
cannot  rightfully  act  and  repose  upon  the  admission  of  title 
in  the  judgment  debtor  which  the  giving  of  the  receipt 
would  imply. '  The  receiptor  when  sued  by  the  sheriff  on 
a  refusal  to  return  the  property  on  demand,  having  cove- 
nanted to  pay  the  debt,  if  he  did  not  return  the  property, 
will  not  be  permitted  to  show  that  the  property  receipted 
for  was  of  less  value  than  the  debt ; '  or  that  he  received  less 
property  than  he  receipted  for."  The  measure  of  his  lia- 
bility is  as  broad  as  his  covenant. 

Bvidence. — Regular  process  is  a  shield  in  the  hands 'of 
an  officer ;  but  it  is  not  an  instrument  of  assault.  Hence  an 
execution,  though  valid  on  its  face,  if  actually  void,  with  an  in- 
dorsement of  levy  thereon,  will  not  be  sufficient  proof  to  make 
a  prima  facie  GSiSe&r&a.  as  against  one,  "who  after  the  levy,  ob- 
tains possession  of  the  property  levied  upon,  with  no  right 
thereto.  If  the  officer  took  actual  possession  of  the  prop- 
erty under  the  levy,  proof  of  that  fact  in  connection  with 
th^  production  of  an  execution,  valid  on  its  face,  will,  in 
such  case,  be  sufficient  prima  facie  to  sustain  the  action." 

'  Burrall  v.  Acker,  33  Wend.,  606;  Staples  v.  Fillmore,  43  Conn.,  510. 

^  Burrall  i).  Acker,  supra;  Cornell  v.  Dakln,  38  N.  Y.,  353;  People  v.  Reeder, 
35  id.,  302. 

3  Burrall  v.  Acker,  33  Wend.,  606;  Dezell  v.  Odell,  3  Hill,  315;  Cornell  -b. 
Dakin,  38  N.  Y.,  253;  Clark  v.  Weaver,  17  Hun,  481;  and  see  Perry  «.  Wil. 
liams,  89  Wis.,  339. 

"  Cornell  v.  Dakin,  38  N.  Y.,  353;  Euscoe  i>.  Dunn,  44  Conn.,  93;  Spears, 
HiU,  53  N.  H.,  323;  Stimson  v.  Ward,  47  Vt.,  634. 

'  Bowley  v.  Angire,  49  Vt.,  41. 

"  Dunlap  V.  Hunting,  2  Denio,  643;  Spoor  ■«.  Holland,  8  Wend.,  445;  Barker 
V.  Miller,  6  Johns.,  195;  Blackley  v.  Sheldon,  7  id.,  83;  Coon  «.  Congden,  13 
Wend.,'49e. 
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But  the  character  of  the  officer' s  possession  can  always  be 
inquired  into  and  attacked;  and  the  invalidity  of  the  process, 
and  the  judgment  upon  which  it  was  issued  may  be  shown. 
An  execution  upon  a  void  judgment  gives  no  title,  and 
actual  possession  of  property  under  it  vnll  not  sustain  an 
action  as'  against  one  so  connected  with  the  true  title,  as 
that  the  law  would  defend  him  in  the  possession. '  A  valid 
judgment  must  be  shown.  Thus,  when  a  constable  took 
possession  of  property,  by  virtue  of  attachments,  valid  on 
their  face,  but  actually  void,  and,  thereafter,  a  sheriff  took 
the  property  from  the  possession  of  the  constable  under  and 
by  virtue  of  a  Talid  attachment,  the  constable  cannot  re- 
cover the  property  of  the  sheriff,  the  latter  having  the  better 
title  thereto." 

Upon  Agreements  for  Indemnitp. — In  the  absence  of  any 
statutory  provision  therefor,  a  sheriff  cannot  recover  fi'om 
a  defendant  money  which  the  sheriff  has  been  compelled  to 
pay  the  plaintiff  for  neglect  to  make  the  same  on  execution. ' 
But  if  he  receives  money  on  the  sale  of  goods  as  the  prop- 
erty of  the  execution  debtor,  and  pays  it  over  to  the  exe- 
cution creditor,  he  may  recover  against  the  latter  the  amount 
so  paid  over,  in  case  the  rightful  owner  of  the  goods  sold 
sues  and  recovers  against  him  the  value  thereof.  But  he 
cannot,  unless  he  have  a  bond  of  indemnity,  or  unless 
specially  directed  by  such  creditor  to  make  the  levy,  recover 
his  costs  and  expenses  in  defending  against  the  rightful 
owner,  nor  anything  save  the  exact  amount  of  money  paid 
to  the  execution  creditor,  and  his  cbsts.in  the  action  to  re- 
cover such  money.'  If  he  have  an  agreement  of  indemnity, 
he  may,  in  such  case,  maintain  an  action  thereon,  although 
in  making  sale  of  the  goods,  or  otherwise  executing  his  pro- 
cess, he  has  not  strictly  complied  with  the  requirements  of 
the  statute,  unless  it  is  expressly  shown  that  such  failure 
to  comply  was  the  ground  of  recovery  of  the  judgment 

1  Clearwater  v.  Brill,  63  N.  Y.,  627;  reversing  S.  C,  4  Hun,  738;  Earl -y. 
Camp,  18  Wend.,  562;  Thatcher  v.  Maack,  7  111.  App.  635;  Gates  v.  Neimeyer, 
54  Iowa,  110;  BlauD.  Loftus,  48  Wis.,  371. 

^  Clearwater  ».  Brill,  supra. 

3  Biselow  V.  Prevost,  5  Hill,  566;  Walker  v.  Bradbury,  57  Mo.,  66;  Reed  v. 
Pruyn,  7  Johns.,  436;  Voorhees  v.  Gros,  3  How.,  362;  Carpenter  v.  Stilwell,' 
UN.  Y.,  61. 

4  Crocker  on  SheriflEs  (3d  ed.),  363,  §  833. 
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against  him  in  th»^  claimant's  action/  , But  a  contract  or 
promise  to  return  the  moneys  paid  over,  in  such  case,  can- 
not be  implied  in  hostility  to,  and  at  variance  with,  an  ex- 
press contract  to  indemnify  upon  certain  conditions  not 
performed  by  the  sheriff."  A  just  and  fair  agree^nent  by  a 
judgment  debtor,  to  pay  for  the  services  of  a  keeper,  in 
order  to  prevent  the  closing  of  his  store,  is  valid,  and  may 
be  enforced  by  the  officer. ' 

3.    Upon  Bonds  of  Indemnity,  other  than  Bonds  for  Jail 
'  Liberties. 

When  Right  of  Action  Accrues. — A  bond  to  an  officer, 
conditioned  to  keep  him  harmless,  and  indemnified  of,  from, 
and  against  all  damages,  costs,  charges,  trouble  and  ex- 
pense that  he  may  be  put  to,  sustain,  or  suffer  by  reason  of 
a  levy  upon  and  sale  of  property  on  execution,  is  broken,  and 
an  action  may  be  maintained  upon  it,  so  soon  as  a  liability  is 
incurred  by  tlie  officer  in  consequence  of  such  levy  and  sale. 
The  obligee  is  not  bound  first  to  advance  his  own  money,  to 
discharge  a  liability,  before  he  can  seek  indemnity  by  an 
action  upon  the  bond.*  But  where  the  obligation  is  that 
the  party  indemnified  shall  not  sustain,  damage  or  molesta- 
tion by  reason  of  the  acts  or  omissions  of  another,  or  by  rea- 
son of  any  liability  incurred  through  such  acts  or  omissions, 
there  is  no  breach  until  actual  damage  is  sustained. '  A  re- 
covery in  such  case,  without  payment  of  the  judgment,  or 
some  part  thereof,  does  not  entitle  the  obligee  to  sustain  an 
action  against  the  indemnitors.'  In  the  first  case  the  cove- 
nant is  to  save  the  officer  harmless  from  the  thing  specified,, 
and  in  the  latter  from  the  consequences  of  it.'  A  sheriff 
may  maintain  an  action  upon  a  bond  taken  by  his  deputy 
in  the  name  of  the  sheriff,  conditioned  to  indemnify  the 
latter,  and  all  persons  assisting  him  in  the  premises,  with- 

'  Crossman  v.  Owen,  62  Me.,  528;  Stanton  v.  McMuUen,  7  111.  App.,  326. 

"^  Preston  v.  Yates,  24  Hun,  534. 

^  Murtagh  «.  Conner,  15  Hun,  488. 

*  Bancrofts.  Winspear,  44  Barb.,  209,  overruling  Scott  d.  Tyler,  14  id.,  202; 
Johnson  v.  Gilbert,  9  Hun,  469;  Chace  o.  Hinman,  8  Wend.,  452;  Rockfeller  «. 
Donnelly,  8  Cow.,  628. 

'  Gilbert  ®.  Wiman,  1  N.  Y.,  550. 

'  Gilbert  v.  Wiman,  supra. 

'  See  Kohler  v.  .Matlage,  72  N.  Y.,  259;  Wright  v.  Whiting,  40  Barb.,  335. 
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out  any  assignment  of  the  cause  of  action  by  tlie  latter.' 
But  an  action  cannot  be  maintained  by  the  successor  in  office 
of  a  sheriff  upon  a  bond  given  by  a  defendant  in  execution 
to  the  sheriff  for  the  delivery  to  him,  or  his  deputy,  of 
property  levied  upon  under  the  execution,  and  left  with  the 
defendant  therein.  Such  a  bond  is  a  mere  personal  obliga- 
tion for  the  indemnity  of  the  sheriff,  and  not  an  official 
bond  virhich  passes  to /his  successor'  in  office."  Where  a 
sheriff,  upon  making  a  levy,  demands  and  receives  a  bond 
of  indemnity  containing  a  proviso  that  in  case  any  suit 
should  be  brought  against  him,  the  judgment  creditors  should 
be  notified  and  permitted  to  defend,  and,  being  sued  by  a 
third  party  claiming  the  property  levied  upon,  fails  to  notify 
the  judgment  creditors  of  the  suit  and  give  them  an  oppor- 
tunity to  defend  it,  he  cannot  maintain  an  action  upon  the 
undertaking.' 

What  Bonds  Prohibited. — Taking  indemnity  by  a  public 
officer  is  not,  necessarily,  unlawful,  because  not  expressly 
authorized  by  statute ;  a  bond,  valid  at  common  law, 
is  not  avoided  by  the  statute.  The  words  "color  of 
office,"  as  therein  used,  imply  an  illegal  claim  of  right 
or  authority  to  take  the  security.'  "Color  of  office" 
is  defined,  as  a  pretense  of  official'  right  to  do  an  act  made 
by  one  who  has  no  such  right. '  So  where  the  bond  of  in- 
demnity to  a  sheriff  was  conditioned  to  hold  him  harmless 
against  any  damages  which  might  at  any  time  arise,  as  well 
for  levying  under  and  by  virtue  of  an  execution  described, 
as  for  entering  any  building  or  other  premises  to  make  such 
levy,  it  was  held,  in  an  action  by  the  sheriff  on  the  bond  to 
recover  indemnity  for  damages  against  him  for  entering  a 
dwelling  house  to  make  a  levy,  previous  to  the  execution  of 
the  bond,  that  the  bond  was  not  void,  as  the  words  "color 
of  office"  do  not  inplude  such  a  case.  It  appeared  that  the 
entry  in  the  dwelling  house  was  made  at  the  request,  and  by 
the  advice  of  the  obligor,  and  that,  at  the  time  of  the  exe- 
cution of  the  bond,    the  sheriff   had  refused   to  proceed 

'  Stilwell  V.  Hurlbert,  18  N.  Y.,  374. 
^  Griffin  v.  Ingi-am,  8  S.  C,  349. 
2  Preston  v.  Yates,  34  Hun,  534. 

*  Burrall  v.  Acker,  33  Wend.,  606;  Decker  v  Judson,  16  N.  Y.,  489;  Cham- 
berlain V.  Beller,  18  N.  Y.,  115. 
5 1  Bouv.  Law  Diet.,  293;  and  see  9  East,  364. 
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fiirther  in  removing  the  goods  from  the  house  nntn  indem- 
nified by  the  obligor.  The  sheriff  did  not  claim  to  have  the 
bond  given  under  "  color  of  office."  He  refused  to  proceed 
forward  in  a  levy  where  he  doubted  his  right  to  make  a  levy, 
unless  he  were  indemnified  for  an  act,  not  to  be  done,  but 
already  done.  Although  a  bond  indemnifying  against  an 
illegal  act  to  be  committed  is  void ;  one  indemnifying 
against  an  illegal  act,  already  done,  and  not  known  to 
be  illegal  at  the  time,  is  valid.'  But  if  an  unauthorized 
security  is  designedly  taken  to  indemnify  against  an  act  to 
be  done,  as  where  a  security  containing  conditions  not  em- 
braced in  the  statutes,  is  taken  from  a  person  under  arrest, 
as  a  ground  of  his  discharge,  it  is  void  as  having  been  tak- 
ing, colore  officii,  although  the  officer  may  not  have  designed 
to  violate  the  law."  If  an  undertaking,  indemnifying 
against  an  act  to  be  done,  which  the  statute  directs  or  per- 
mits to  be  demanded  and  taken,  omits  a  provision  which 
the  statute  prescribes,  or  contains  a  provision  which  the 
statute  does  not  require,  it  is  void  if  taken  by  color  of  office, 
or  designedly,  and  no  action  can  be  maintained  upon  it.* 
And  in  the  absence  of  any  evidence  upon  the  subject  it  must 
be  assumed  that  the  officer  designedly  took  the  undertaking 
in  the.  form  in  which  it  is  found.  ■"  Mere  verbal  variations, 
from  statutory  forms,  however,  will  not  make  void  the  un- 
dertaking.*   What  bonds  the  sherifl'  is  directed  or  permit- 

'  Grriffiths  1}.  Hardenbergh,  41  N.  Y.,  464;  Stoue  v.  Hooker,  9  Cow. ;  154; 
Doty  V.  WUson,  14  Johns.,  379;  Kneeland  ®.  Rogers,  2  Hall,  579. 

'  Cook  V.  Preudentlial,  80  N.  Y.,  303;  3  R.  S.,  tit.  3,  chap.  3,  art.  3,  §  59;  id. 
(5th  ed.),  476,  §  48;  id.  (6th  ed.),  448,  §  49;  id.  (7th  ed.),  3374,  §  59. 

"  Cook  V.  Freudenthal,  supra;  Winter  v.  Kinney,  1  N.  Y.,  368;  McKenzie 
V.  Smith,  48  id.,  143;  Richardson  v.  Crandall,  48  id.,  848;  Barnard  ».  Viele,  31 
Wend.,  88;  Strong  «.  Tompkins,  8  Johns.,  98;  Sullivan  ».  Alexander,  19  id., 
233;  Webber's  Exrs.  v.  Blunt,  19  Wend.,  188;  Bank  of  Buffalo  v.  Boughton, 
21  id  .  57;  People  v.  Meighan,  1  Hill,  298. 

■•  Cook  V.  Freudenthal.  supra. 

s  Code  Civ.  Pro.,  §§  729,  730;  Beaufage's  Case,  10  Rep.,  436.  The  provisions- 
of  the  Code  are  iiS  follows: 

"A  bond  or  undertaking,  required  by  statute  to  be  given  by  a  person,  to 
entitle  him  to  a  right  or  privilege,  or  to  take  a  proceeding,  is  sufficient,  if  it  con- 
forms substantially  to  the  form  therefor,  prescribed  by  the  statute,  and  does 
not  vary  therefrom,  to  the  prejudice  of  the  rights  of  the  party,  to  whom,  or  for 
■whose  benefit,  it  is  given.'' 

"  Where  such  a  bond  or  undertaking  is  defective,  the  court,  officer,,  or  body,. 
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ted  to  take  by  statute  are  shown  in  their  proper  places  in 
this  work,  as  well  as  the  manner  and  form  in  which  they 
should  be  taken.  Suffice  it  here,  again  to  iterate,  that  any 
bond  indemnifying  an  officer  against  a  subsequent  neglect 
of  duty,  or  an  illegal  act,  is  void ;  although  a  bond  for  an 
undesigned  past  omission  of  duty  or  illegal  act  already  done, 
not  knowing  it  to  be  illegal  may  be  valid.'  But  if  an  officer 
voluntarily  and  knowingly  does  an  illegal  act,  or  omits  a 
duty,  a  bond  indemnifying  against  such  act,  or  omission, 
thereafter  taken,  would  be  void.  And  where  one  has  been 
suffered  voluntarily  to  escape,  a  bond  given  by  him  for  the 
limits,  on  being  retaken,  is  void  for  duress.'  A  bond  is  void 
if  it  contain  or  omit  provisions  contrary  to  the  directions  of 
the  statute,  if  it  is  taken  designedly  by  the  officer.  But 
where  the  sheriff  disclaims  his  right  to  take  an  unauthor- 
ized bond,  and  it  is  urged  upon  him  by  the  obligors,  and 
taken  with  the  consent  of  the  plaintiff,  tht^re  is  no  oppres- 
sion, or  corrupt  use,  of  official  power,  which  will  avoid  the 
bond.  As  between  plaintiff  and  defendant,  or  his  surety, 
any  kind  of  bond  or  agreement  would  suffice,  if  the  same 
was  good  at  common  law. "  This  rule,  however,  has  no  ap- 
plication to  the  case  of  a  bond,  or  security,  taken  by  the 
sheriff  in  the  assumed  exercise  of  his  official  authority.  * 

Oener.al  Provisions  as  to  Bonds. — Whenever  any  sheriff 
is  required  by  law  to  assign  any  bond,  taken  by  him  in  the 
progress  of  any  cause  or  proceeding,  to  any  party,  and  the 
office  of  such  sheriff  shall  be  vacant,  his  under  sheriff,  or 
the  person  acting  in  the  place  of  such  sheriff,  is  authorized 
and  may  be  compelled  to  execute  such  assignment,  in  the 
name  of  the  sheriff  to  whom  such  bond  was  given  ;  which 

that  would  be  authorized  to  receive  it,  or  to  entertain  a  proceeding  in  conse- 
quence thereof,  if  it  was  perfect,  may,  on  the  application  of  the  persons  who 
executed  it,  amend  it  accordingly;  and  it  shall  thereupon  be  valid,  from  the 
time  of  its  execution." 

'  Winter  v.  Kinney,  1  N.  Y.,  365;  Perkins  v.  Proud,  62  Barb.,  420;  Griffiths 
r.  Hardenburgh,  41  N.  Y.,  464;  Love  «.  Palmer,  7  Johns.,  159. 

*  Bronson  v.  Noyes,  7  Wend.,  188. 

^  Adee  v.  Adee,  16  Hun,  46;  Decker  v.  Judson,  16  N.  Y.,  442;  Ringc.  Gibbs, 
26  Wend.,  502;  Morton  v.  Campbell,  37  Barb.,  179;  8.  C,  14  Abb.  Pr.,  410, 
415,  416;  Shaw  v,  Tobias,  3  N.  Y.,  188. 

*  Cook  V.  Freudenthal,  80  N.  Y.,  203. 
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assignment  shall  be  as  valid  and  effectual  as  if  executed  by 
said  officer." 

A  bond  or  undertaking,  given  in  an  action  or  special  pro- 
ceeding, as  prescribed  in  the  Code  of  Civil  Procedure,  must 
be  acknowledged  or  proved,  and  certified  in  like  manner  as 
a  deed  to  be  recorded." 

Where  a  provision  of  said  Code  requires  a  bond  or  under- 
taking, with  sureties,  to  be  given  by,  or  in  behalf  of,  a  party 
or  other  person,  he  need  not  join  with  the  sureties  in  the 
execution  thereof,  unless  the  provision  requires  him  to  exe- 
cute the  same ;  and  the  execution  thereof  by  one  surety  is 
sufficient,  although  the  word  "sureties,'^  is  used, unless  the 
provision  expressly  requires  two  or  more  sureties.' 

A  bond  or  undertaking,  executed  by  a  surety  or  sureties, 
as  prescribed  in  said  Code,  must,  where  two  or  more  persons 
execute  it,  be  joint  and  several  in  form ;  and,  except  as 
otherwise  expressly  prescribed  by  law,  it  must  be  accom- 
panied with  the  affidavit  of  each  surety,  subjoined  thereto, 
to  the  effect,  that  he  is  a  resident  of,  and  a  householder  or 
a  freeholder  within,  the  State,  and  is  worth  the  penalty  of 
the  bond,  or  twice  the  sum  specified  in  the  undertaking, 
over  all  the  debts  and  liabilities,  which  he  'owes  or  has  in- 
curred, and  exclusive  of  property,  exempt  by  law  from  levy 
and  sale  under  an  execution.  A  bond  or  undertaking  given 
by  a  party,  without  a  surety,  must  be  accompa,nied  by  his 
affidavit,  to  the  same  effect.  The  bond  or  undertaking, 
except  as  otherwise  expressly  prescribed  by  law,  must  be 
approved  by  the  court,  before  which  the  proceeding  is  taken, 
or  a  judge  thereof,  or  the  judge,  before  whom  the  proceeding 
is  taken.  The  approval  must  be  indorsed  upon  the  bond  or 
undertaking. ' 

But  where  the  penalty  of  the  bond,  or  twice  the  sum 
specified  in  the  undertaking,  is  $20,000  or  upwards,  the 
court  or  judge  may,  in  its  or  his  discretion,  allow  the  sum, 
in  which  a  surety  is  required  to  justify,  to  be  made  up  by 
the  justification  of  two  or  more  sureties,  each  in  a  smaller 
sum.     But,  in  that  case,  a  surety  cannot  justify  in  a  sum 

'  3  R.  S.  (5th  ed.),  476,  §  49;  Id.  (6th  ed.),  448,  §  50;  id.  (7th  ed.),  2374,  §60. 
2  Code  Civ.  Pro.,  §  810. 
8  Code  Civ.  Pro.,  §811. 
*  (;ode  Civ.  Pro.,  §  8i3. 
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less  than  $10,000  ;  and,  where  two  or  more  sureties  are  re- 
quired by  law  to  justify,  the  same  person  cannot  so  contrib- 
ute to  make  up  the  sum,  for  more  than  one  of  them. ' 

Where  a  bond  or  undertaking  has  been  given,  as  pre- 
scribed by  law,  in  the  course  of  an  action  or  special  pro- 
ceeding, to  the  people  or  to  a  public  officer,  for  the  benefit 
of  a  party  or  other  person  interested,  and  provision  is  not 
specially  made  by  law  for.  the  prosecution  thereof ;  the 
party  or  other  person,  so  interested,  may  maintain  an  action 
in  his  own  name,  for  a  breach  of  the  condition  of  the  bond, 
or  of  the  terms  of  the  undertaking :  upon  procuring  an 
order,  granting  him  leave  so  to  do.  The  order  may  be  made 
by  the  court,  in  whicn  the  action  is  or  was  pending ;  or  by 
a  superior  city  court,  the  marine  court  of  the  city  of  New 
York,  or  a  county  court,  if  the  bond  or  undertaking  was 
given  in  a  special  proceeding,  pending  before  a  judge  of 
that  court ;  or,  in  any  other  case,  by  the  Supreme  Court. 
Notice  of  the  application  therefor  must  be  given,  as  directed 
by  the  court  or  judge,  to  the  persons  interested  in  the  dis- 
position of  the  proceeds." 

A  bond  or  undertaking,  given  in  an  action  or  special  pro  • 
ceeding,  as  prescribed  by  the  Code  of  Civil  Procedure,  con- 
tinues in  force,  after  the  substitution  of  a  new  party  in  place 
of  an  original  party,  or  any  other  change  of  parties ;  and 
has  thereafter  the  same  force  and  effect,  as  if  then  given 
aneAv,  in  conformity  to  the  change  of  parties.' 

A  bond  or  undertaking,  required  to  be  given  by  this  act, 
must  be  filed  with  the  clerk  of  the  court ;  except  where,  in 
a  special  case,  a  different  disposition  thereof  is  directed  by 
the  court,  or  prescribed  in  the  Code  of  Civil  Procedure.* 

Evidence,  artd  Damages  Recoverable  in  Action  Upon 
Bond. — In  an  action  by  a  sheriff  upon  a  bond,  indemnify- 
ing him  for  a  levy  and  sale  under  an  execution,  or  for  a 
seizure  upon  an  attachment,  where  a  recovery  has  been  had 
against  him  by  a  third  person  claiming  the  property,  the 
plaintiff  is  bound  to  show  the  amount  of  damages  sustained 
by  him  by  performing  the  acts  against  the  consequences  of 
which  he  was  indemnified  by  the  defendants.     He  may  do 

1  Code  Civ.  Pro.,  §  813.  ^  Code  Civ.  Pro.,  §  815. 

^  Code  Civ.  Pro.,  §  814.  <  Code  Civ.  Pro.,  §  819. 
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this  by  showing  the  recovery  of  the  iudgment  against  him 
and  its  payment,  and  the  costs  and  expenses  incurred  in 
defending  the  action.  The  defendants  may  then  prove,  in 
mitigation  of  damages,  under  a  general  denial,  the  amount 
received  by  the  sheriff  on  the  sale  of  the  property ;  it  is 
then  incumbent  upon  the  sheriff  to  show  that  he  has  paid, 
or  is  liable  to  pay,  any  portion  of  the  amount  so  received 
to  another.  Prima  facie,  the  sheriff  is  entitled  to  recover 
all  the  costs  and  expenses  he  has  been  put  to,  in  consequence 
of  the  acts  indemnified  against.'  Where  there  is  a  surplus 
of  property  levied  on,  and  not  sold  by  the  sheriff,  upon 
payment  of  a  judgment  against  him  in  favor  of  the  owner 
for  making  the  levy,  in  which  the  value  of  the  property  is 
recovered,  the  property  becomes  vested  in  the  sheriff,  and 
the  obligors  in  the  bond  of  indemnity  to  the  sheriff,  when 
the  latter  brings  suit  thereon,  may  offset  the  value  of  such 
surplus  property,  or,  after  payment  of  judgment  against 
them  on  the  bond,  if  the  offset  is  not  claimed  in  the  action, 
they  will  be  entitled  to  a  proportionate  share  of  such  prop- 
erty, or  to  an  account  of  the  proceeds.  ° 

Where  the  agreement  is  to  indemnify  the  sheriff  against 
aill  harm,  etc.,  "  that  may  arise  at  any  time,  as  well  for  levy- 
ing and  making  sale,  under  and  by  virtue  of  such  execu- 
tion," etc.,  the  fact  that  the  levy  was  made  before  the- bond 
was  given,  does  not  aft'ect  the  sheriff's  right  to  recover,  if  he 
pays  a  judgment  recovered  against  him  for  the  goods  by  the 
owner  thereof.'  And  where  the  condition  is  to  keep  the 
sheriff  harmless,  and  pay  all  damages  in  case  the  execution, 
be  levied  on  wrong. property,  and  the  same  sold,  the  oblig- 
ors are  bound  to  indemnify  him,  although  the  property  be 
replevied  from  him,  by  the  owner,  before  a  sale  had  been 
made."  The  bond  of  indemnity  imputes  to  the  obligor  of 
the  bond  the  entire  responsibility  which  vested  at  common 
law,  upon  the  sheriff,  for  an  illegal  levy  upon  personal  prop- 
erty. '    Where  such  bond  is  given,  the  sheriff  may  recover 

1  O'Brien  v.  McCann,  58  N.   Y.,  373;  Secrets  «.  Markwell,  11  Bush.  (Ky.), 
316. 
"  Alston  V.  Conger,  66  Barb.,  273. 
*  Alston  v.  Conger,  supra. 
"  Finckle  v.  Evers,  25  Obio  St.,  82. 
'  Shattuck  V.  Miller,  50  Miss.,  386. 
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all  Ms  costs  and  expenses  incident  to  a  successful  defense  of 
an  action  brought  against  him  for  the  seizure  and  sale  of  the 
property,  even  though  other  creditors  were  benefited  by  a 
surplus  remaining  after  the  payment  of  the  indemnitor's 
claim'.' 

Against  Bail  upon  an  Arrest,  in  a  Civil  Action,  who  do 
not  Justify. — The  bail  taken  upon  an  arrest  in  a  civil  ac- 
tion, unless  they  justify,  or  other  bail  are  given  and  justify, 
are  liable  to  the  sheriff  for  all  damages  which  he  sustains 
by  reason  of  the  omission."  But  sureties  who  fail  to  jus- 
tify, after  notice  that  the  plaintiff  does  not  accept  the  bail, 
are  not  liable  as  bail  to  the  sheriff.  The  cause  of  action 
given  to  the  sheriff  is  not  upon  the  undertaking,  but  for  the 
damages  sustained  by  him  as  bail,  by  reason  of  their  omis- 
sion to  justify.  In  order  to  recover,  the  sheriff  must  have 
actually  sustained  damages.  The  mere  omission  to  justify 
does  not  entitle  him  to  recover. '  The  sheriff,  on  a  failure 
of  the  sureties  to  justify,  can  only  exonerate  himself  by  re- 
arresting the  defendant,  and  holding  him  in  actual  custody. 
He  cannot  surrender  him  to  the  coroner ;  and  any  under- 
taking taken  by  the  coroner  on  releasing  him,  after  such 
surrender,  is  void.' 

Against  Rescuers. — A  rescue  in  execution  is  no  defense 
to  the  sheriff  in  an  action  for  an  escape. "  And  the  sheriff 
can  maintain  an  action  against  the  rescuers  for  his  damages 
sustained  by  reason  of  the  rescue.  In  such  action  the  offi- 
cer' s  return  of  a  rescue  is  conclusive  evidence  of  such  fact.  ° 
In  such  action,  however,  it  is  not  necessary  to  show  that 
the  sheriff  had  returned  the  writ  and  the  rescue.' 

Against  Deputies,  and  upon  Deputy' s  Bond. — Whenever 
the  sheriff  is  damnified  by  the  act  or  neglect  of  his  under- 
sheriff,  deputy  or  other  ofiicer,  he  may  maintain  an  action 
against  the  one  causing  the  damage  therefor.  If,  as  is  or- 
dinarily the  case,  the  sheriff  has  taken  a  valid  bond  from 

'  Chamberlain  v.  Seller,  18  N.  Y.,  45. 
»  Code  Civ.  Pro.,  §  589. 

3  Clapp  V.  Schutt,  44  N.  Y.,  104;  afC'g  8.  C,  44  Barb.,  9  ;  19  Abb.  Pr.,  121; 
29  How.  Pr.,  255. 
*  Douglass  v.  Warren,  19  Hun,  3. 
"  Cargill  V.  Taylor,  10  Mass.,  206. 
'  Buckminster  v.  Applebee,  8  N.  H.,  546. 
'  "Worthington't).  Filthy,  3  Harr.  &  McHen.  (Md.),  91. 
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his  officer,  with  sureties  conditioned  to  save  him  harmless, 
etc. ,  he  may  maintain  an  action  upon  the  bond  whenever 
the  condition  thereof  is  broken.  In  such  action  it  should 
be  averred  that  there  has  been  a  breach  of  the  deputy's 
official  duty,  in  consequence  of  which  a  recovery  has  been 
had  against  the  sheriff. '  And  it  is  no  defense  that  the  sheriff 
neglected  to  defend  the  suit  against  him,  by  which  he  was 
damnified  within  the  terms  of  the  bond."  But  if  the  bond 
is  conditioned,  that  the  sheriff  shall  not  sustain  any  damage 
or  molestation  by  reason  of  any  act  done  or  liability  incurred 
by  or  through  such  deputy,  it  will  not  be  sufficient,  in  an 
action  thereon,  to  aver  merely  that  a  recovery  has  been  had 
against  the  sheriff.  Actual  payment  of  the  judgment  or  a 
part  thereof,  must  be  averred  and  proved.'  The  distinction 
is  made  between  indemnity  against  an  act  or  a  neglect,  and 
indemnity  against  the  consequences  of  an  act  or  a  neglect. 
Where  the  sheriff  takes  from  his  deputy  a  bond,  conditioned 
for  the  faitliful  performance  of  his  duties,  and  also  for  the 
payment  over  to  the  sheriff  of  one  half  of  his  fees,  the  bond 
is  valid ;  and  upon  a  retention  cif  more  than  one  half  of  his 
fees  by  the  deputy,  the  sheriff  may  maintain  an  action  upon- 
the  bond.' 

Where  the  fault  of  the  deputy  in  not  making  an  arrest  is 
remedied  by  a  subsequent  surrender,  and  the  damages  sus- 
tained by  the  sheriff,  have  been  occasioned  by  his  discharg- 
ing the  debtor  after  the  surrender,  the  sheriff  cannot  fall 
back  on  the  original  fault  of  the  deputy,  for  the  purpose  of 
rendering  him  and  his  sureties  liable  for  those  damages. ' 

A  bond  by  a  deputy,  conditioned  to  indemnify  the  sheriff 
from  all  costs,  damages,  expenses  and  trouble,  touching 
and  concerning  the  return  and  execution  of  process,  and 
concerning  the  not  executing,  or  wrongful  execution  of  pro- 
eess,  will  not  be  so  construed,  as  to  render  the  obligors  liable 
for  the  costs  and  expenses  of  suits  wrongfully  instituted 
against  the  sheriff,  and  wherein  he  recovered."    The  con- 

'  Hide  V.  Childs,  1  Chip.  (Vt.),  230. 
-  Andrus  v.  Bealls,  9  Cow.,  693. 
8  Gilbert  v.  Wiman,  1  N.  Y.,  550. 

*  Mott  «.  Robbins,  1  Hill,  31. 

'  Walter  v.  Middleton,  68  N.  Y.,  605. 

•  Franklin  v.  Hunt,  3  HiU,  ,671;  Rowe  v.  Richardson,  5  Barb..  385. 
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dition  of  sucli  a  bond, is  not  broken,  unless  an  improper  act 
or  omission  on  the  part  of  the  deputy  is  shown.  But  it  is 
a  breach  of  a  deputy's  bond,  indemnifying  the  sheriif  against 
an  improper  act  or  omission,  if  the  deputy  fails  to  pay  over 
money  collected  by  him  on  execution,  even  if  the  sheriff 
should  never  be  sued  or  made  to  pay  the  amount.'  So,  if 
the  sheriff  hold  a  senior  execution,  and  the  deputy  collecting 
money  on  a  junior  execution,  refuse  to  apply  it  on  the  senior, 
the  condition  of  the  bond  is  broken.'  In  all  cases  vv^here  the 
sheriff  himself  is  liable  for  an  act  or  a  neglect  of  his  deputy, 
he  may  maintain  an  action  upon  the  deputy' s  bond,  against 
the  deputy  and  his  sureties,  for  the  damages  suffered  or  in- 
curred, according  as  the  condition  of  the  bond  appears.  If 
the  indemnity  is  for  the  act  or  omission,  the  sheriff  may  sue 
on  the  bond  when  the  liability  is  incurred.  Otherwise  he 
cannot  maintain  an  action  until  the  damages  are,  by  him, 
actually  suffered. 

It  is  a  good  defense  in  an  action  upon  a  deputy' s  bond, 
that  the  act  or  omission  declared  upon  as  breach  of  the  bond 
was  caused  not  in  the  line  of  the  deputy's  official  duty,  but 
'by  the  special  directions  of  the  sheriff,  excluding  all  discre- 
tion, in  the  particular  instance,  on  the  part  of  the  deputy. 
The  communication  of  mere  information  and  advice,  how- 
ever, will  not  have  that  effect.'  But  in  an  action  upon  the 
bond,  because  of  the  deputy's  neglect  to  pay  over  money 
received  by  him  as  deputy,  it  is  no  defense  that  the  deputy 
kept  the  money  by  the  sheriff's  leave,  unless  there  was  a 
valid  discharge,  under  seal.*  Nor,  in  such  case,  is  it  a  de- 
fense, that  the  default  occurred  after  the  deputy  had  become 
insolvent,  and  the  surety  had  requested  the  sheriff  to  remove 
him  from  office. ' 

4.    Upon  Bonds  for  Jail  Liberties. 

Jail  Liberties.— T^Q  following  are  the  liberties  of  the  jail 
for  each  of  the  counties  specified,  to  wit : 

For  thj3  city  and  county  of  New  York,  the  whole  of  that 
city  and  county. 

'  WiUett  ■».  Stewart,  43  Barb.,  98. 

"  Rowe  V.  Richardson,  .I  Barb.,  385. 

'  Tuttle  X.  Cook,  15  Wend.,  27J. 

<  Hart  V.  Brady,  I  Sandf.,  6-26. 

'  Andrus  v.  Bealls,  9  Cow.,  693;  Barnard  r.  Darling,  11  Wend.,  28. 
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For  the  county  of  Onondaga,  the  whole  of  the  city  of 
Syracuse. 

For  the  county  of  Monroe,  the  whole  of  the  city  of 
Rochester.  > 

For  the  county  of  Erie,  the  whole  of  the  city  of  Buffalo. 
■     For  the  county  of  Dutchess,  the  whole  of  the  city  of 
Poughkeepsie. 

For  the  county  of  Kings,  the  whole  of  that  county. 

For  the  county  of  Albany,  the  whole  of  the  city  of  Albany. 

For  the  county  of  Jefferson,  the  whole  of  the  city  of 
Water  town. 

For  the  county  of  Herkimer,  the  whole  of  the  village  of 
Herkimer. 

For  the  county  of  Rensselaer,  the  whole  of  the  city  of 
Troy.' 

For  the  county  of  Ulster,  the  whole  of  the  city  of  Kings- 
ton. = 

The  liberties  of  the  jail,  in  each  of  the  other  counties  of 
the  State,  as  heretofore  established,  shall  continue  to  be  the 
liberties  thereof,  until  they  are  altered,  or  new  liberties  are 
established,  as  prescribed  by  law.' 

Where  the  liberties  of  a  jail  are  altered  or  established,  by 
resolution  of  the  board  of  supervisors,  as  prescribed  by  law, 
a  space  of  ground,  adjacent  to  the  jail,  and  not  exceeding 
five  hundred  acres  in  quantity,  must  be  laid  out  as  the  jail 
liberties,  in  a  square  or  rectangle  as  nearly  as  may  be  ;  but 
a  stream  of  water,  canal,  street,  or  highway,  may  be  adopted 
as  an  exterior  line,  notwithstanding  it  is  not  in  a  straight 
line,  or  is  not  at  right  angles  with  the  other  exterior  lines  of 
the  liberties.  A  resohition  establishing  or  altering  jail  lib- 
erties, must  contain  a  particular  description  of  their  bound- 
aries ;  and  as  soon  as  may  be  after  its  adoption,  the  bound- 
-aries  must  be  designated  by  monuments,  inclosiires,  posts, 

1  Code  civ.  Pro.,  §  145. 

«  Laws  of  1881,  chap.  299;  3  R.  8.  (7th  ed.),  2393. 

3  Code  Civ.  Pro.,  §  146.  By  the  act  of  1873,  chapter  482,  §  18,  the  boards  of 
supervisors  of  the  respective  counties,  each  for  its  own  county,  has  power  to 
establish,  on  the  recommendation  of  the  county  court,  and  to  alter,  from  time 
to  time,  as  such  court  shall  recommend,  the  liberties  of  the  county  jail,  or  jails, 
for  the  purposes  defined  by  statute.     See  3  R.  8.  (7th  ed.),  946,  §  18. 
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or  other  visible  and  permanent  marks,  at  the  expense  of  the 
county.' 

The  county  clerk  must,  within  one  week  after  a  resolution 
of  the  board  of  supervisors,  establishing  or  altering  jail  lib- 
erties, has  been  filed  in  his  office,  deliver  an  exemplified 
copy  thereof  to  the  keeper  of  the  jail ;  who  must  keep  the 
same  exposed  to  public  view,  in  an  open  and  public  part  of 
the  jail,  and  exhibit  it  to  each  person  admitted  to  the  liber- 
ties of  the  jaU,  at  the  time  of  his  executing  a  bond  for  that 
purpose.^ 

WTio  entitled  to  Jail  Liherti.es. — A  person  in  the  custody 
of  a  sheriff,  by  virtue  of  an  order  of  arrest;  or  of  an  execu- 
tion in  a  civil  action  ;  or  in  consequence  of  a  surrender  in 
exoneration  of  his  bail;  is  entitled  to  be  admitted  to  the  lib- 
erties of  the  jail,  upon  executing  a  bond  to  the  sheriff,  as 
prescribed  in  section  150  of  the  Code  of  Civil  Procedure.' 

Whenever  execution  shall  be  issued  upon  judgments  re- 
covered in  actions  for  penalties  for  trespass  on  any  lands 
belonging  to  the  people  of  the  State,  or  any  Indian  lands, 
and  the  body  of  any  defendant  shall  be  arrested  thereon, 
he  shall  be  imprisoned  according  to  law,  without  being  en- 
titled to  the  liberties  of  the  jail." 

Whenever  a  judgment  shall  be  obtained  before  a  justice 
of  the  peace  against  any  person  for  any  penalty  or  forfeit- 
ure under  Laws  of  1859,  chapter  346  (relative  to  salt  springs), 
and  an  execution  be  issued  thereon,  in  case  the  ofiicer  hav- 
ing such  execution  shall  not  be  able,  to  levy  the  same  on 
any  property  of  the  defendant,  he  shall  commit  the  defendant 
to  the  jail  of  the  county,  where  he  shall  remain  confined 
within  the  walls  of  the  jail,  without  bail,  for  the  term  of 
sixty  days,  unless  he  shall  sooner  pay  or  satisfy  such  exe- 
cution ;  and  every  execution  so  issued  shall  contain  a  clause 
ordering  the  defendant  to  be  imprisoned,  as  above  specified, 
unless  property  whereon  to  levy  such  execution  shall  be 
found  by  the  officer  to  whom  the  same  shall  be  directed.' 

1  Code  Civ.  Pro.,  §  147. 
■^  Code  Civ.  Pro.,  §  148. 
3  Code  Civ.  Pro.,  §  149. 

.■•  1  R.  S.  (5tli  ed.),  544,  §  94;  id.  (6th  ed.),  604,  §  94;  id.  (7th  ed.),  575,  §  76; 
Laws  of  1836;  chap.  209,  §  3;  see  Code  Civ.  Pro.,  §  157. 

"■  Laws  of  1859,  chap.  346,  §  134;  1  R.  S.  (5th  ed.),  681,  §  2J4;  id.  (6th  ed.), 
'733,  §  134;  id.  (7th  ed.),  732,  §  134;  see  Code  Civ.  Pro.,  §  157. 
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Whenever  a  judgment  shall  be  recovered  in  a  court  of 
record  for  any  penalty  or  forfeiture  incurred  under  said  act, 
and  an  execution  thereon  against  property  shall  have  been 
returned  unsatisfied,  in  whole  or  in  part,  the  defendant  upon 
any  execution  against  his  body,  shall  be  imprisoned  within 
the  walls  of  the  county  jail,  in  the  manner  above  provided, 
one  day  for  each  doUar  in  the  penalty  recovered  in  such 
cause,  and  then  remaining  unpaid,  without  bail,  unless  he 
shall  sooner  satisfy  such' execution.'  If,  at  anytime,  any 
defendant  so  committed  to  jail  shall  be  found  without  the 
walls  of  the  jail  before  he  is  entitled  to  his  discharge,  it 
shall  be  deemed,  an  escape,  and  the  sheriff  shall  be  liable 
for  the  amount  due  on  the  execution/ 

Under  a  warrant  for  the  collection  of  fines  and  penalties 
under  the  Military  Code,  the  body  of  delinquents,  when 
taken,  must  be  closely  confined." 

Any  prisoner  committed  to  jail  upon  process,  for  con- 
tempt, is  not  entitled  to  the  jail  liberties.' 

No  prisoner  committed  to  jail  on  criminal  process,  is  enti- 
tled to  the  liberties. '" 

In  any  judgment  rendered  or  recovered  on  any  bond  to  be 
given  under  and  pursuant  to  the  Excise  Laws,  or  for  any 
penalty  incurred  under  said  laws,  the  person  or  persons 
against  whom  such  judgment  shall  be  rendered  shall  not  be 
entitled,  under  any  execution  issued  on  such  judgment,  to 
the  liberties  of  the  jail.  °  In  an  action  brought  in  one  of  the 
disti-ict  courts  in  New  York  city,  by  a  female,  for  services 
performed  by  her,  when  execution  is  issued  against  the 
person  of  the  defendant,  the  latter  must  be  actually  con- 
fined in  the  jail,  and  is  not  entitled  to  the  liberties  thereof  ; 
but  he  must  be  discharged,  after  having  been  so  confined 
fifteen  days.' 

Bond  for  the  Limits. — The  liberties  having  been  ap- 

'  Same  as  preceding  references  to  R.  8.,  next  section;  Code  Civ.  Pro.,  §  lt57. 

'  Same  as  preceding  references  to  R.  8.,  next  sectioii;  Code  Civ.  Pro.,  §  157. 

^  See  ante,  sub.  4,  §  3  of  cliap:  5;  Military  Code,  §  214;  as  amended  by  Laws 
of  1880;  chap.  547;  1  R.  S.  (7tli  ed.),  779,  §  314. 

*  Code  Civ.  Pro.,  §157. 

'  Code  Civ.  Pro.,  §  3347,  subd.  1. 

«  Laws  of  1856,  chap.  638,  §  33;  3  R.  S.  (5th  ed.),  946,  §  33;  3  id.  (6th  ed.), 
941,  S  40;  3  id.  (7th  ed.),  1985,  §  33. 

'  Code  Civ.  Pro.,  §  3331. 
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pointed,  it  is  the  sheriff's  duty  to  take  the  bond  therefor; 
but  it  is  not  his  duty — it  is  the  prisoner's — to  ascertain  the 
lines,  and  that  the  same  are  observed.' 

The  bond  must  be  executed  by  the  prisoner,  and  one  or 
more  sufficient  sureties,  residents,  and  householders  or  free- 
holders of  the  county,  in  a  penalty  at  least  twice  the  sum, 
in  which  the  sheriff  was  required  to  hold  the  defendant  to 
bail,  if  he  is  in  custody  under  an  order  of  arrest,  or  has  been 
surrendered  in  exoneration  of  his  bail,  before  judgment ;  or 
directed  to  be  collected  by  the  execution,  if  he  is  in  custody 
under  an  execution  ;  or  remaining  uncollected  upon  a  judg- 
ment against  him,  if  he  has  been  surrendered  after  judg- 
ment ;  conditioned,  that  the  person  so  in  custody  shall 
remain  a  prisoner,  and  shall  not,  at  any  time,  or  in  any 
manner,  escape  or  go  without  the  liberties  of  the  jail,  until 
discharged  by  due  course  of  law." 

Bond,  Indemnity  to  Whom.— A  bond  so  taken  is  held  for 
the  indemnity  of  the  sheriff  taking  it,  and  of  the  party  at 
whose  instance  the  prisoner  executing  it  is  confined." 

When  Security  Insufficient. — If  a  sheriff,  who  has  taken 
such  a  bond,  discovers  that  a  surety  therein  is  insufficient, 
he  may  commit  the  prisoner  who  executed  it  to  close  con- 
finement in  the  jail,  until  another  bond,  with  good  and 
sufficient  sureties,  is  offered.* 

When  Sureties  May  Surrender  Principal. — One  or  more 
of  the  sureties,  in  a  bond  given  for  the  liberties  of  a  jail, 
may  surrender  the  principal,  at  any  time  before  judgment 
is  rendered  against  them  in  an  action  on  the  bond  ;  but  they 
are  not  exonerated  thereby,  from  a  liability  incurred  before 
making  the  surrender." 

Surrender,  How  Made. — The  surrender  must  be  made  as 
follows :  The  surety  or  sureties  making  it  must  take  the 
principal  to  the  keeper  of  the  jail,  who  must,  upon  his  or 
their  written  requisition  to  that  'effect,  take  the  principal 
into  his  custody,  and  indorse  upon  the  bond  given  for  the 
liberties,  an  acknowledgment  of  the  surrender  ;  and  also,  if 
required,  give  the  surety  or  sureties  a  certificate,  acknowl- 
edging the  surrender." 

'  Kip  v.  Brigham,  7  Johns.,  168.  *  Code  Civ.  Pro.,  §  152. 

'  Code  Civ.  Pro.,  §  160.  »  Code  Civ.  Pro.,  §  153. 

^  Code  Civ.  Pro,,  §  151.  «  Code  Civ.  Pro.,  §  154. 
35 


546  Or  Sheeiffs. 

What  not  an  Escape. — The  going  at  large,  within  the  lib- 
erties of  the  jail  in  which  he  is  in  custody,  of  a  prisoner  who 
has  executed  such  a  bond,  or  of  a  prisoner  who  would  be 
entitled  to  the  liberties  upon  executing  such  a  bond,  is  not 
an  escape.  But  the  going  at  large,  beyond  the  liberties,  by 
a  prisoner,  without  the  assent  of  the  party  at  whose  instance 
he  is  in  custody,  is  an  escape  ;  and  the  sheriff  in  whose  cus- 
tody he  was,  has  the  same  authority  to  pursue  and  retake 
him,  as  if  he  had  escaped  from  the  jail.  Such  an  escape 
forfeits  the  bond  for  the  liberties,  if  any  ;  subject  to  the  pro- 
visions of  article  five  of  title  two  of  chapter  two  of  the  Code 
of  Civil  Procedure.' 

What  are  Defenses  in  an  Action  upon  the  Bond. — In  an 
action  brought  by  a  sheriff  on  a  bond  for  the  jail  liberties, 
it  is  a  defense,  that  the  prisoner  voluntarily  returned  to  the 
liberties  of  the  jail  from  which  he  escaped,  or  was  recaptured 
by,  or  surrendered  to  the  sheriff,  from  whose  custody  he 
escaped,  before  the  commencement  of  the  action.  The  de- 
fendants may  make  that  or  any  other  defense  to  the  action,, 
which  might  be  made  by  the  sheriff,  to  an  action  against 
him  for  the  escape."  It  is  also  a  defense  in  such  action  that 
a  deputy  sheriff,  who  was  also  jailer,  permitted  the  prisoner 
to  leave  the  liberties." 

When,  in  Action  on  Bond,  Judgment  Against  Sheriff 
Conclusive  Evidence. — But  if  judgment  has  been  rendered 
against  the  sheriff,  in  an  action  brought  for  the  escape,  and 
due  notice  of  the  pendency  of  the  action  was  given  to  the 
prisoner  and  his  sureties,  to  enable  them  to  defend  the  same, 
the  judgment  against  the  sheriff  is  conclusive  evidence  of 
his  right  to  recover  against  the  prisoner  and  his  sureties,  to 
whom  the  notice  was  given,  as  to  any  matter  which  was 
or  might  have  been  controverted,  in  the  action  against  the 
sheriff." 

In  an  action  brought  by  a  sheriff  on  a  bond  for  the  jail 
liberties,  if  it  appears  to  the  court,  upon  a  motion  made  in 
behalf  of  the  sheriff,  that  judgment  has  been  rendered 
against  him  for  the  escape  of  the  prisoner,  and  that  due 

'  Code  Oiv.  Pro.,  §  155;  %e&post,  next  provisions  in  text. 

'  Code  Civ.  Pro.,  §  160. 

'  Wemple  i>.  Glavin,  5  Abb.  N.  C,  360;  S.  C,  57  How.  Pr ,  109. 

*  Code  Civ.  Pro.,  §  161. 
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notice  of  tlie  pendency  of  the  action  against  him,  was  given 
to  the  prisoner  and  his  sureties,  to  enable  them  to  defend 
the  same,  the  court  must  order  a  summary  judgment  for  the 
plaintiff,  and  judgment  must  be  entered  accordingly,  with 
costs.' 

But  to  entitle  a  sheriff  to  move  for  such  a  judgment,  he 
must  have  served  a  copy  of  his  complaint,  and  given  twenty 
day's  notice  of  the  motion." 

If  it  appears,  on  the  hearing  of  the  motion,  that  the  de- 
fendants have  a  meritorious  defense,  which  was  not  contro- 
verted in  the  action  against  the  sheriff,  and  which  by  law 
could  not  have  been  so  controverted,  the  court  may  stay 
proceedings  on  th-e  judgment,  with  such  limitations  and 
upon  such  terms,  as  it  deems  just,  untU  a  trial  in  the  action ; 
but  the  judgment  must  stand  as  a  security  for  the  sheriff. 
If  the  defense  is  established,  the  court  must  vacate  the  judg- 
ment, and  render  judgment  for  the  defendant.' 

What  Damages  Becoverable. — In  an  action  brought  by  a 
sheriff  on  a  bond  for  the  jail  liberties,  a  judgment  against 
him  for  the  escape  of  the  prisoner,  is  evidence  of  the  dam- 
ages sustained  by  him,  as  if  it  had  been  collected;  and  he 
may  recover  his  reasonable  attorney' s  and  counsel  fees,  and 
other  expenses  in  defending  the  action  against  him,  as  part 
of  his  damages.* 

When  Bond  to  he  Assigned. — If  a  bond  for  the  jail  liber- 
ties is  forfeited,  the  party  at  whose  instance  the  prisoner 
was  confined,  or,  in  case  of  his  death,  his  executor  or  ad- 
ministrator is  entitled  to  an  assignment  thereof ;  which  must 
be  executed  by  the  sheriff  who  took  the  bond,  or,  in  case  of 
a  vacancy  in  his  office,  by  his  under-sheriff,  and  acknowl- 
edged or  proved,  and  certified,  in  like  manner  as  a  deed  to 
be  recorded  in  the  county." 

The  person  to  whom  such  an  assignment  has  been  made, 
may  maintain  an  action  on  the  boild,  as  assignee  of  the 
sheriff  taking  the  same,  in  a  case  where  an  action  might  be 
maintained  by  the  sheriff;  and  he  may  recover  the  same 
damages  for  the  breach  of  the  condition,  which  he  might 

1  Code  Civ.  Pro.,  §  163.  *  Code  Civ.  Pro.,  §  165. 

'  Code  Civ.  Pro.,  §  163.  «  Code  Civ.  Pro.,  §  166. 

3  Code  Civ.  Pro.,  §  164. 
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have  recovered  in  an  action  against  tlie  sheriff,  for  the  es- 
cape.' 

The  acceptance  of  an  assignment  of  such  a  bond,  is  a  bar 
to  an  action,  by  or  in  behalf  of  the  assignee,  against  the 
sheriff  or  other  officer  making  the  same,  for  an  escape  by 
the  prisoner  executing  the  bond,  amounting  to  a  breach  of 
the  condition  thereof,  unless  the  escape  was  with  the  assent 
of  the  sheriff  or  other  officer.' 

In  an  action  brought  by  the  assignee  of  the  bond  the  de- 
fendant may  make  any  defense,  which  he  might  make,  if 
the  action  was  brought  in  the  name  and  for  the  benefit  of 
the  sheriff." 

When  Proceedings  Upon  Judgment  Against  Sheriff 
Stayed. — If  the  person  entitled  to  an  assignment  of  a  bond 
for  the  jail  liberties,  in  lieu  of  taking  the  same,  brings  an 
action  against  the  sheriff  for  the  escape,  the  court  may, 
except  where  the  escape  was  made  with  the  sheriff's  assent, 
stay  proceedings  upon  a  judgment  recovered  against  the 
'sheriff,  with  such  limitations  and  upon  such  terms  as  it 
deems  just,  untU  he  has  had  a  reasonable  time  to  prosecute 
the  bond,  and  coUect  a  judgment  recovered  thereon." 

In  an  action  against  a  sheriff,  or  other  officer,  for  the 
escape  of  a  prisoner,  it  is  a  defense,  that  the  escape  was 
without  the  assent  of  the  defendant,  and  that  at  the  com- 
mencement of  the  action,  he  had  the  prisoner  within  the  lib- 
erties, either  by  his  voluntary  return,  or  by  recapture.' 

When  Bond  Not  TaTcen. — Where  a  prisoner  escapes  with- 
out the  assent  of  the  sheriff,  he  may  recover  against  him  the 
damages  he  has  sustained  in  consequence  thereof,  whether 
he  has  taken  a  bond  from  such  a  prisoner  for  the  liberties 
of  the  jail  or  not ;  or  the  sheriff  may  retake  the  prisoner 
and  detain  him  until  he  satisfies  him  for  the  damages  he  has 
su!stained  by  reason  of  the  escape."  For  a  prisoner  confined 
on  civil  and  criminal  process  both,  the  sheriff  cannot  take  a 
bond.' \ 

'  Code  Civ.  Pro.,  §  167. 

2  Code  Civ.  Pro.,  §  168. 

'  Code  Civ.  Pro.,  §  169. 

*  Code  Civ.  Pro.,  §  170. 

'  Code  Civ.  Pro.,  §  171. 

«  Crocker  on  Sheriffs,  364,  §  834,  citing  Sewall,  451. 

'  Bradford  v.  Consaulus,  3  Cow.,  138. 
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A  prisoner,  committed  to  jail  upon  process  for  contempt, 
or  committed  for  misconduct  in  a  case  prescribed  by  law, 
must  be  actually  confined  and  detained  witMn  the  jail,  until 
he  is  discharged  by  due  course  of  law,  or  is  removed  to 
another  jail,  or  place  of  confinement,  in  a  case  prescribed  by 
law.  A  sheriff,  or  keeper  of  a  jail,  who  suffers  such  a  pris- 
oner to  go,  or  be  at  large,  out  of  his  jail;  except  by  virtue  of 
a  writ  of  habeas  corpus,  or  by  the  special  direction  of  the 
court  committing  him,  or  in  a  case  specially  prescribed  by 
law,  is  liable  to  the  party  aggrieved,  for  his  damages  sus- 
tained thereby,  and  is  guilty  of  a  misdemeanor.  If  the 
commitment  was  for  the  non-payment  of  a  sum  of  money, 
the  amount  thereof,  with  interest,  is  the  measure  of  dam- 
ages.' But  if  the  process  of  commitment  does  not  show 
that  the  prisoner  was  convicted  of  a  contempt,  and  that  the 
sum  he  was  ordered  to  pay  was  a  fine,  the  sheriff  cannot  be 
punished  for  allowing  him  the  liberties.' 

When  Sheriff  Cannot  Recover  in  Action  on  Bond  for 
Jail  Liberties. — If  the  creditor  give  his  debtor,  in  execu- 
tion, permission  to  go  at  large,  beyond  the  jail  liberties,  the 
judgment  is  absolutely  discharged.'  And  this  is  so,  even 
where  the  debtor  agrees,  in  consideration  of  such  permis- 
sion, that  he  wUl  stUl  be  bound  by  the  judgment,  and  that 
the  plaintiff  may  rearrest  him  on  another  execution  in  case 
he  does  not  pay  the  judgment.'  This  rule  has  been  main- 
tained, inflexibly,  by  an  unbroken  current  of  authority, 
from  a  very  early  period  to  the  present  time."  *  AU  the  cases 
go  upon  the  ground  that  the  debt  is  satisfied  by  the  arrest  of 
the  person  ;  and  the  judgment  is  of  no  further  validity  or 
force,  if  the  plaintiff  has  consented  to  the  discharge  from 
arrest.  If  the  discharge  is  by  act  of  law,  it  is  otherwise. 
If  the  creditor  consent  that  one  of  the  joint  debtors  charged 
in  execution  may  go  beyond  the  jail  liberties,  the  judgment 
is,  by  his  consent,  discharged  as  against  all."    If  the  sheriff, 

1  Code  Civ.  Pro.,  §  157. 
^  People  V.  Bennett,  4  Paige,  282. 

'  Powers  S.Wilson,  7  Cow.,  274;  Lathrop  v.  Briggs,  8  id.,  171;  Poucher  v. 
HoUey,  3  Wend.,  184;  Kasson  t>.  People  ex  rel.  Rease,  44  Barb.,  347. 

*  Yates  ®.  Van  BensselaSr,  5  Johns.,  364;  Blackburn  v.  Stupart,  2  East,  243;  ^ 
Jaques  ».  Withy,  1  T.  R.,  557. 

"  Bonesteel  e.  GarUns;house,  60  Barb..  338,  344. 

•  Ransom  «.  Ke}'es,  9  Cow.,  128. 
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in  case  the  judgment  is  so  discharged  and  extinguished,  is 
sued  for  an  escape,  he  must  plead  such  defense.  If  he 
'  waives  it  he  acts  at  his  peril,  and  cannot  recover  against  the 
sureties  upon  the  limit  bond.'  And  where  the  prisoner  ob- 
tained a  discharge  as  an  insolvent,  and  on  presenting  it  to 
the  sheriff,  was  discharged  from  imprisonment  by  him,  it 
was  held  that  the  sheriff  could  not  maintain  an  action  upon 
the  limit  bond." 

The  recital  of  an  execution  in  a  bond  for  the  jail  liberties 
is  sufficient  proof  of  it,  in  an  action  on  the  bond.° 


SECTION  II. 

ESCAPES  ;   AND  ACTIONS  THEEEFOE. 

1.    What  is  an  Escape. 

Voluntary  and  Negligent  Escape,  Distinction  Between. 
— The  going  at  large  beyond  the  liberties,  by  a  prisoner,  who 
might  be  entitled  to  the  liberties,  without  the  assent  of  the 
party  at  whose  instance  he  is  in  custody ;  or  the  special 
direction  of  the  court,  or,  a  deliverance,  however  temporary, 
from  close  confinement,  of  a  prisoner,  not  entitled  to  the 
liberties,  without  the  assent  of  the  party  at  whose  instance 
he  is  in  custody,  or  the  special  direction  of  the  court,  is  an 
escape.* 

A  voluntary  escape  takes  place  when  the  prisoner  has 
given  to  him,  by  his  keeper,  any  liberty  not  authorized  by 
law.  A  negligent  escape  takes  place  when  the  pris- 
oner goes  at  large  unlawfully,  either  because  the  building 
or  prison,  in  which  he  is  confined,  is  too  weak  to  hold  him, 
or  because  the  keeper  by  carelessness  lets  him  go  out  of 
prison.  °  ' '  Between  a  voluntary  and  a  negligent  escape  there 
is  a  striking  difference  as  regards  the  rights  of  the  sheriff. 
His  liabilities  to  the  plaintiff  are  the  same  in  both  cases. 
There  is,  however,  a  difference  as  to'  the  remedy.     In  case 

'  Ransom  v.  Keyes,  supra 

«  Hayden  v.  Palmer,  3  Hill,  205;  affi'd  8.  C,  7  id.*  385. 

*  Kansom  v.  Keyes,  supra. 

*  Code  Civ.  Pro.,  g§  1.55,  156,  157;  State  o.  Davis,  U  Nev.,  439. 
»  1  Bouv.  Law  Die,  537,  tit.  Escape. 
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of  a  negligent  escape,  if  the  prisoner  return  before  suit 
brought,  the  escape  is  purged  and  he  is,  of  course,  a  pris- 
oner again  at  the  suit  of  the  plaintiff.  But  in  case  of  a  vol- 
untary escape,  although  the  prisoner  return  before  suit 
brought,  the  escape  is  not,  ipso  facto,  purged  as  in  case  of 
a  negligent  escape  ;  but  the  plaintiff  may  prosecute  for  it. 
He  may,  however,  affirm  him  in  prison  at  his  suit,  but  such 
;afflrmation  will  not  be  presumed.  It  requires  some  positive 
act ;  either  new  process,  or  notice  that  the  prisoner  is  re- 
•ceived  again  as  a  prisoner  at  the  plaintiEE's  suit.  The  sher- 
iff's rights,  however,  in  relation  to  the  prisoner,  are  very 
different.  In  case  of  a  negligent  escape,  the  sheriff  may 
pursue  and  retake  the  prisoner ;  in  case  of  a  voluntary  es- 
cape, he  cannot  without  authority  from  the  plaintiff :  yet, 
it  seems,  in  case  of  a  voluntary  return  of  the  prisoner,  the 
sheriff  may  receive  him  into  custody,  but  cannot  detain  him 
■without  the  authority  or  assent  of  the  plaintiff.  These 
principles,  if  I  mistake  not,  are  found  established  by  the 
•decisions  of  this  court."  '  After  a  voluntary  escape,  a  bond 
taken  for  the  jail  liberties  from  the  prisoner,  though  he  vol- 
untarily returns,  would  be  void  for  duress."  The  distinction 
between  voluntary  and  negligent  escapes  does  not  apply  to 
■criminal  cases.  "The  public  ought  not  to  be  deprived  of 
any  right  by  an  escape  of  whatever  kind  from  custody 
under  criirninal  process.  Though  the  officer  consent  to  the 
•escape,  he  is  bound  to  retake  the  prisoner."  '  So,  if  the 
escape  be  negligent,  or  if  the  prisoner  were  in  custody 
under  civil  process,  the  officer  may  immediately  pursue  and 
retake  him  wherever  he  may  be  found  within  the  State  ;  * 
and  to  retake  him,  the  officer,  *after  notice  of  his  intention 
and  refusal  of  admittance,  may  break  open  an  outer  or 
inner  door  or  window  of  a  building. '    And  if  the  prisoner 

'  Per  Savage,  Ch.  J.,  in  Littlefleld  c.  Brown,  1  "Wend.,  398,  403;  citing  Lan- 
ding u.  Fleet,  3  Johns.  Cas.,  3;  Thompson  «.  Lockwood,  15  Johns.,  356;  and 
see  Wesson  «.  Chamberlain,  3  N.  Y.,  331;  Brown  ».  Littlefleld,  7  Wend., 
■454;  aflE'd,  11  id.,  467;  Code  Civ.  Pro.,  §  171;  id.,  §  155 j  Riley*.  Whittalcer, 
49  N.  H.,  145;  Sanderson  ■».  Rutland,  43  Vt.,  385. 

'  Thompson  v.  Lockwood,  15  Johns.,  356. 

=  Per  Cowen  J.,  m  Clark  t.  Cleveland,  6  Hill,  344;  and  see  Arnold  ■».  Stevens, 
10  Wend.,  515;  Gano  jj.  Hall,  43  N.  Y    67, 

*  Code  Crim.  Pro.,  §  186. 

»  Code  Crim.  Pro.,  §  187. 
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yere  in  custody  under  sentence  of  imprisonment  for  any- 
crime,  on  recapture,  he  may  be  imprisoned  for  a  term  equal 
to  that  portion  of  his  original  term  of  imprisonment  which 
remained  unexpired  upon  the  day  of  his  escape. '  Wherever 
an  escape  is  shown,  the  law  implies  negligence  on  the  part 
of  the  sheriff  into  whose  custody  the  prisoner  has  been 
placed ;  and  he  can  excuse  himself  only  by  showing  that 
the  escape  was  caused  by  the  act  of  Grod,  or  other  irresisti- 
ble adverse  force.  The  insecurity  of  the  jail  constitutes  no 
defense.  The  sheriff  is  bound  to  have  sufficient  force  to 
prevent  a  breach. '  It,  therefore,  becomes  necessary  to  in- 
quire what  are  the  duties  of  the  sheriff  or  jailer  with  refer- 
ence to  the  confinement  of  prisoners  in  his  charge,  and 
first,  of 

2.  Imprisonment  in  Civil  Actions. 

Prisoner,  how  Jcept  {see  ante,  pp.  35, 166). — A  prisoner,  ar- 
rested in  a  civil  cause,  must  not  be  kept  in  a  room  in  which  any 
prisoner,  detained  on  a  criminal  charge  or  conviction,  is  con- 
fined." Male  and  female  prisoners  must  not  be  put  in  the 
same  room  ;  except  that  a  husband  and  his  wife  may  be  put 
or  kept  together,  in  a  room  wherein  there  are  no  other  pris- 
oners.* 

Jail  Physician. — The  board  of  supervisors  of  each 
county,  except  New  York,  must  appoint  some  reputable 
physician,  duly  authorized  to  practice  medicine,  as  the 
physician  to  the  jail  of  the  county.  If  there  is  more  than 
one  jail  they  must  appoint  a  physician  to  each.  The  com- 
mon council  of  the  city  of  New  York  must  appoint  a  simi- 
lar physician,  to  the  jail  of  that  city  and  county.  The 
physician  to  a  jail  holds  his  office  at  the  pleasure  of  the 
board  which  appointed  him,  except  in  the  county  of  Kings. 
In  that  county,  the  term  of  his  office  is  three  years.' 

SicTc  Prisoners. — If  the  physician  to  a  jail,  or,  in  case  of 
a  vacancy,  a  physician  acting  as  such,  and  the  warden  or 
jailer,  certify  in  writing,  that  a  .prisoner,  confined  in  the 

'  Penal  Code,  §  84. 

2  Shattuck  V.  State,  51  Miss.,  575;  Kepler  v.  Barker,  13  Ohio,  177^ 

3  Code  Civ.  Pro.,  §  123. 
*  Code  Civ.  Pro.,  §  134. 
f  Code  Civ.  Pro.,  §  126. 
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jail  in  a  civil  cause,  is  in  sucli  a  state  of  bodily  liealth,  that 
Ms  life  will  be  endangered,  unless  he  is  removed  to  a  hospi- 
tal for  treatment,  the  county  judge,  or,  in  the  city  and 
county  of  New  York,  one  of  the  judges  of  the  court  of 
common  pleas,  must,  upon  application,  make  an  order  di- 
recting the  removal  of  the  prisoner  to  a  hospital  within  the 
county,  designated  by  the  judge ;  or,  if  there  is  none,  to 
such  nearest  hospital  as  the  judge  directs  ;  that  the  prisoner 
be  kept  in  the  custody  of  the  chief  officer  of  the  hospital, 
until  he  has  sufficiently  recovered  from  his  illness,  to  be 
safely  returned  to  the  jail ;  that  the  chief  officer  of  the  hos- 
pital then  notify  the  warden  or  jailer,  and  that  the  latter 
thereupon  resume  custody  of  the  prisoner.  If  the  prisoner 
actually  escapes  while  going  to,  remaining  at,  or  returning 
from  the  hospital,  a  new  execution  may  be  issued  against 
his  person,  if  he  was  in  custody  by  virtue  of  an  execution ; 
or,  if  he  was  in  custody  by  virtue  of  an  order  of  arrest,  a 
new  order  of  arrest  may  be  granted,  upon  proof  by  affidavit 
of  the  facts  specified  in  the  Code  of  Civil  Procedure,  sec- 
tion 127,  without  other  proof  and  without  an  undertaking.' 

Prisoner  Under  United  States  Process. — ^A  sheriff  must 
receive  into  his  jail  and  keep  a  prisoner,  committed  to  the 
same,  by  virtue  of  civil  process  issued  by  a  court  of  record, 
instituted  under  the  authority  of  the  United  States,  until 
he  is  discharged  by  the  due  course  of  the  laws  of  the  United 
States,  in  the  same  manner  as  if  he  was  committed  by  virtue 
of  a  mandate  in  a  civil  action,  issued  from  a  court  of  the- 
State.  The  sheriff  may  receive,  to  his  own  use,  the  money- 
payable  by  the  United  State  for  the  use  of  the  jail." 

"A  sheriff  or  jailer,  to  whose  jail  a  prisoner  is  committed, 
as  prescribed  in  the  last  section,  is  answerable  for  his  safe^ 
keeping,  in  the  courts  of  the  United  States,  according  to 
the  laws  thereof."  '  . 

Discharge  of  Lunatic  Prisoner. — If  any  person  in  con- 
finement, under  indictment  or  under  sentence  of  imprison- 
ment, or  under  a  criminal  charge,  or  for  want  of  baU  for 
good  behavior,  or  for  keeping  the  peace,  or  for  appearing  as; 
a  witness,  or  in  consequence  of  any  summary  conviction,  or 

■  Code  Civ.  Pro.,  §  137.  s  Qq^^  civ.  Pro.,  §  136. 

«  Code  Civ.  Pro.,  §  13J. 
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hj  order  of  any  justice,  or  under  any  other  than  civil  pro- 
cess, shall  appear  to  be  insane,  the  county  judge  of  the 
county  where  he  is  confined  shall  institute  a  careful  investi- 
gation, call  two  respectable  physicians  and  other  credible 
witnesses,  invite  the  district  attorney  to  aid  in  the  examina- 
tion (and  if  he  deem  it  necessary,  caU  a  jury,  and  for  that 
purpose  is  fully  empowered  to  compel  the  attendance  of 
witnesses  and  jurors),  and  if  it  be  satisfactorily  proven  that 
he  is  insane,  said  judge  may  discharge  him  from  imprison- 
ment, and  order  his  safe  custody  and  removal  to  a  State 
asylum,  where  he  shall  remain  until  restored  to  his  right 
mind ;  and  then  the  superintendent  shall  inform  the  said 
judge  and  district  attorney,  so  that  the  person  so  confined 
may,  within  sixty  days  thereafter,  be  remanded  to  prison, 
and  criminal  proceedings  resumed  or  be  otherwise  discharged. 
When  such  person  is  sent  to  an  asylum,  the  county  from 
which  he  is  sent  shall  defray  all  his  expenses  while  there, 
and  of  sending  him  back  if  returned,  but  the  county  may 
xecover  the  amount  so  paid  from  his  own  estate,  if  he  have 
any,  or  from  any  relative,  town,  city  or  county,  that  would 
have  been  bound  to  provide  for  and  maintain  him  elsewhere.' 

If  a  person,  imprisoned  on  attachment  or  any  civil  pro- 
cess, or  for  the  non-payment  of  a  militia  fine,  becomes  in- 
sane, one  of  the  judges  above  mentioned  shall  institute  like 
proceedings  in  his  case  as  are  required  in  the  above  named 
case  ;  but  notice  shall  be  given  by  mail  or  otherwise,  to  the 
j)laintiflf  or  his  attorney,  if  in  the  State  ;  and  if  it  shall  be 
proved  to  the  satisfaction  of  said  judge,  that  the  prisoner  is 
insane,  he  may  discharge  him  from  imprisonment,  and  order 
him  into  safe  custody  and  to  be  sent  to  a  State  asylum. 
The  expenses  of  such  person  shall  be  defrayed  as  in  the  case 
above  mentioned." 

Prisoner,  not  JEntitled  to  Jail  Liberties;  how  Kept. — 
If  an  officer  has  an  execution,  or  other  process,  against  the 
body  of  a  defendant,  in  which  he  is  commanded  to  commit 
said  defendant  to  jail,  and  there  him  to  keep  without  ad- 
mitting him  to  the  jail  liberties,  he  must  commit  him  within 

»  2  R.  S.  (5th  ed.),  893,  §  49;  Id.  (6th  ed  ),  846,  §  26;  3  Id.  (7th  ed.),  1906, 
§26. 

'  2  R.  8.  (5th  ed.);  894,  §  50j  id.  (6th  ed.),  847,  §  27;  3  id.  (7th  ed.),  1906, 
5  27.  • 
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a  reasonable  time  and  without  unreasonable  indulgence.' 
Except  in  extreme  emergencies,  such  as  sickness,  fire,  etc., 
there  is  no  discretion  left  with  the  jailer.  "He  is  not  to 
consult  his  own  or  his  prisoner's  convenience,  and  board 
him  in  the  jail  or  in  his  own  private  family  out  of  the  jail 
as  is  most  convenient.  There  are  certain  rooms  in  jail  build- 
ings which  .are  known  and  recognized  as  the  jail,  in  which 
criminals  and  persons  committed  to  jail  are  confined,  and 
these  are  just  as  distinct  from  the  other  rooms  that  are  oc- 
cupied by  the  jailer's  family,  where  he  lives  under  the  same 
roof  which  covers  the  jail  proper,  as  though  they  were  in 
different  houses  and  under  separate  roofs.  If  the  jailer 
may  take  a  prisoner  out  of  the  jail  proper,  and  have  him 
out  with  his  own  family  in  their  rooms,  where  he  is  not  de- 
prived of  his  liberty,  nor  confined  within  the  proper  wall, 
doors  and  bolts  of  the  prison,  he  may  take  him  to  his 
dwelling-house  a  mile  distant,  or  anywhere  in  the  county 
and  board  him  there,  or,  if  he  can  let  his  prisoner  go  out  of 
doors,  and  out  of  the  Jail  to  witness  the  sports  of  others,  he 
can  let  him  go  out  to  engage  in  the  same  sports,  or  work  on 
the  farm,  or  visit  from  house  to  house  as  he  may  choose." ' 
Every  liberty  given  to  a  prisoner,  not  authorized  bylaw,  is  an 
■escape.  By  making  a  prisoner  jail  keeper,  and  giving  him" 
the  key,  a  sheriff  suffers  an  escape ;  °  or  by  permitting  the 
prisoner  to  come  into  apartments  not  recognized  as  the  jail 
proper,  as  where  the  jailer' s  family  reside,  or  by  permitting 
him  to  step  outside  the  jail,  an  escape  is  suffered.* 

Imprisonment  on  Justice's  Court  Executions  Against 
the  Body. — The  keeper  of  the  jail  must  keep  a  judgment 
debtor,  arrested  upon  execution  out  of  justice's  court,  in 
custody,  in  all  respects  as  if  the  execution  was  issued  out  of 
the  Supreme  Court,  until  the  judgment  and  the  fees  of  the 

'  Langdon  v.  Hathaway,  IN.  H.,  369;  Olmstead  v.  Kaymond,  6  Johns.,  62; 
Palmer  «.  Hatch,9  id.,  339;  Kellogg  v.  Gilbert,  10  id.,  220;  Wool  v.  Turner, 
10  id  ,  420;  Wheeler  v.  Bailey,  13  id.,  366. 

=  Riley  v.  Whittiker,  49  N.  H.,  145;  S.  C,  6  Amer.  Rep  ,  474,  per  Sargent,  J. 

'  Colby  V.  Sampson,  5^Mass.,  310;  Stevens  v.  Webb„3  Vt.,  344;  Sherburn  v. 
Beattie,  16  N.  H.,  437,  and  cases  cited;  iBolton  «.  Cummings,  25  Conn.,  410, 
423. 

■»  Clap  V.  Cofray,  10  Mass.,  378;  Bartlett  v.  Willis,  3  Mass.,  86;  Freeman  ». 
Davis,  7  id.,  200;  Burroughs  v.  Lowder,  8  id.,  373;  McLellan  ».  Dalton,  10  id., 
190;  Riley  v.  Whittiker,  49  N.  H.,  145;  S.  C,  6  Amer.  Rep.,  474. 
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constable  are  paid ;  or  until  the  judgment  debtor  is  thence- 
discharged,  in  due  course  of  law ;  except  that  if  the  execu- 
tion has  an  indorsement  showing  that  the  judgment  was 
rendered  in  an  action  for  a  penalty  or  forfeiture,  given  by  a 
statute  of  the  State,  the  sheriff  shall  not  admit  the  judgment, 
debtor  to  the  liberties  of  the  jail.'  If  the  person  so  commit- 
ted to  jail  has  a  family  within  the  State  for  which  he  pro- 
vides, he  must  be  discharged  after  remaining  in  custody, 
either  with  or  without  being  admitted  to  the  jail  liberties, 
thirty  days  ;  otherwise,  he  must  be  discharged  after  so  re- 
maining sixty  days." 

Discharge,  how  Procured. — In  order  to  procure  a  dis- 
charge, the  prisoner  must  make,  and  deliver  to  the  sheriff, 
or  jailer,  an  affidavit,  stating  the  facts  which  entitle  him 
thereto,  according  to  section  3033  of  the  Code.  Upon  receiv- 
ing such  an  affidavit  such  officer,  must  forthwith  discharge 
the  prisoner  from  his  custody.  He  must  thereupon  deliver- 
the  affidavit  to  the  clerk  of  the  county,  who  must  file  it  in 
his  office,  without  fee.'  A  sheriff,  or  jailer,  who  refuses  to- 
discharge  the  prisoner  on  receiving  such  an  affidavit,  forfeits; 
twenty -five  dollars  for  each  day  during  which  he  detained 
the  prisoner ;  to  be  recovered  by  the  latter  in  addition  to- 
any  damages  which  he  sustains  by  reason  of  the  false  im- 
prisonment.* The  receipt  of  such  an  affidavit  is  a  defense  to 
an  action  brought  against  the  sheriff,  or  jailer,  by  reason  of 
the  prisoner's  discharge.'  And  notwithstanding  such  dis- 
charge the  judgment  remains  valid  as  against  the  debtor's 
property  ;  and  a  new  execution  may  be  issued  accordingly,, 
as  if  he  had  not  been  imprisoned. " 

Prisoner  Brought  Before  Court. — Where  a  person,  who- 
has  been  indicted  for  a  criminal  offense,  is  held  by  a  sheriff,, 
by  virtue  of  a  mandate  in  a  civil  action,  or  special  proceed- 
ing, the  court,  in  which  the  indictment  is  pending,  may 
make  an  order,  requiring  the  sheriff  to  bring  him  before  the- 
court ;  whereupon  the  court  may  make  such  disposition  of 
the  prisoner,  as  to'  it  seems  proper.     The  sheriff  must  obey 

1  Code  Civ.  Pro.,  §  3032.  *  Code  Civ.  Pro.,  §  3035. 

5  Code  Civ.  Pro.,  §  3033.  '  Code  Civ.  Pro.,  §  3036. 

3  Code  Civ.  Pro.,  §  3034.  «  Code  Civ.  Pro.,  i?  3037. 
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«uch  an  order."    His  fees  and  expenses,  in  so  doing,  are  a 
county  charge  of  the  county  wherein  the  court  is  sitting. 

3.  Slieriff's  Liability  for  an  Escape. 

A  prisoner,  committed  to  jail  upon  process  for  contempt, 
•or  committed  for  misconduct  in  a  case  prescribed  by  law, 
must  be  actually  confined  and  detained  within  the  jail,  until 
he  is  discharged  by  due  course  of  law,  or  is  removed  to 
■another  jail,  or  place  of  confinement,  in  a  case  prescribed 
Tby  law.  A  sheriff,  or  keeper  of  a  jail,  who  suffers  such  a 
prisoner  to  go,  or  be  at  large  out  of  his  jail;  except  by  virtue 
■of  a  writ  of  habeas  corpus,  or  by  the  special  direction  of  the 
court  committing  him,  or  in  a  case  specially  prescribed  by 
law;  is  liable  to  the  party  aggrieved,  for  his  damages  sus- 
tained thereby,  and  is  guilty  of  a  misdemeanor.  If  the 
commitment  was  for  the  mon-payment  of  a  sum  of  money, 
the  amount  thereof,  with  interest,  is  the  measure  of  dam- 
ages." 

Where  a  prisoner,  in  a  sheriff's  custody,  goes,  or  is  at 
large,  beyond  the  liberties  of  the  jail,  without  the  assent  of 
the  party  at  whose  instance  he  is  in  custody,  the  sheriff 
is  answerable  therefor,  in  an  action  against  him,  as  follows : 

1.  If  the  prisoner  was  in  custody  by  virtue  of  an  order  of 
arrest,  or  in  consequence  of  a  surrender  in  exoneration  of 
his  bail,  before  judgment,  the  sheriff  is  answerable  to  the 
■extent  of  the  damages  sustained  by  the  plaintiff. 

2.  If  the  prisoner  was  in  custody  by  virtue  of  any  other 
mandate,  or  in  consequence  of  a  surrender  in  exoneration  of 
his  bail,  after  judgment,  the  sheriff  is  answerable  for  the 
debt,  damages,  or  sum  of  money,  for  which  the  prisoner 
was  committed.' 

The  assent  of  the  plaintiff's  attorney  will  not  be  sufficient 
to  relieve  the  sheriff,  unless  the  debt  is  actually  paid.*    If 

'  Code  Civ.  Pro.,  §  156;  Wilckens  v.  Willett,  4  Abb.  Dec,  -596;  Barth  v. 
€lise,  13  WaU.,  400. 

^  Code  Civ.  Pro.,  §  157.  For  the  cases  of  commitment  for  "  misconduct  in  a 
case  prescribed  by  law."  See  asraie,  under  the  title  of  "Who  entitled  to  jail 
liberties." 

s  Code  Civ.  Pro.,  §  158;  Crane  v.  Stone,  15  Kan.,  94;  State  «.  Mullen,  50 
Ind.,  598;  State  v.  Hamilton,  33  id.,  502. 

■»  Crary  «.  Turner,  6  Johns.,  51;  Kellogg  u.  Gilbert,  10  Johns.,  330. 
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the  attorney  satisfy  the  judgment  within  two  years  after 
the  filing  of  the  judgment  roll,  the  sheriff  may  release  the 
prisoner,  unless  he  knows  that  the  attorney's  rights  and 
powers,  as  such,  had  been  revoked  before  the  acknowledgment 
of  satisfaction/  As  to  manner  of  service  of  summons  in  an 
action  against  the  sheriff  for  an  escape,  see  ante,  page  193, 
Code  Civil  Procedure,  section  426,  subdivision  three.  Al- 
though, in  an  action  for  an  escape  of  one  in  custody  by 
virtue  of  an  order  of  arrest,  the  sheriff  may  give  evidence 
of  the  debtor's  insolvency  in  mitigation  of  damages,"  he 
cannot  do  this  when  he  stands  as  bail  for  the  debtor's  ap- 
pearance. It  does  not  enter  into  the  engagement  of  bail 
that  they  shall  be  relieved  if  the  debtor  is  unable  to  pay 
the  debt.  On  the  contrary,  the  engagement  is  to  produce 
the  body  of  their  principal  so  as  to  be  amenable  to  process, 
or,  in  default  thereof,  to  pay  the  judgment. '  And,  in  such 
action,  the  sheriff  cannot  object  that  the  order  of  arrest  was 
improperly  granted,  or  that  the  judgment  or  execution  is 
irregular."  The  return  of  an  execution  against  the  person 
of  the  party  in  custody  under  an  order  of  arrest,  "  wora  esi,'^ 
is  sufficient  evidence  of  his  escape,  and  that  the  sheriff  has 
not  retained  him  in  custody. '  Where,  after  executing  an 
order  of  arrest,  the  sheriff  permits  the  defendant  to  go  at 
large,  without  giving  bail  or  making  a  deposit,  he  becomes 
himself  liable  as  bail."  He  also  has  the  privilege  and  quali- 
fications of  bail;  and  he  is  entitled  to  discharge  his  liability 
in  the  same  manner  as  is  allowed  to  bail. '  Where  the  .order 
.  of  arrest  is  granted  in  an  action  to  recover  the  possession 
of  personal  property,  the  sheriff's  liability  as  special  bail 
will  not  be  satisfied  by  having  the  defendant,  within  his 
custody,  amenable  to  process. ' 

>  Code  Civ.  Pro.,  §  1260,  subd.  1. 

'Patterson  v.  Westeryelt,  17  Wend.,  543;  Potter  v.  Lansing,  1  Johns.,  215j 
Eussell  V.  Turner,  7  id  ,  189;  Palmer  v.  Gallup,  16  Conn.,  555;  Weld  v.  Bart- 
lett,  10  Mass.,  470. 

'  Metcalf  V.  Stryker,  31  N.  Y.,  255;  Bensel  v.  Lynch,  44  N.  Y.,  162. 

■*  Bensel  v.  Lynch,  supra. 

°  Bensel  v.  Lynch,  supra. 

« Id.;  Code  Civ.  Pro.,  §  587. 

'  Brady  v.  Brundage.  59  N.  Y.,  310;  and  see  Code  Civ.  Pro.,  §§  595,  601. 

sMcKenziei).  Smith,  48  N.  Y.,  148;  Metcalf  v.  Stryker,  supra;  Bensel  v. 
Lynch,  supra. 
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When  Action  for  Escape  Brought. — There  is  no  practice 
which  requires  an  application  to  the  court  before  the  party- 
claiming  damages  is  /  authorized  to  bring  an  action  for  an 
escape.  Such  an  action  is  founded  upon  the  violation  of 
duty  by  a  public  officer,  in  failing  to  execute  a  process  le- 
gally and  properly  delivered  to  him  for  execution.  Nor 
does  it  alter  the  sheriff's  liability,  because  the,  arrest  vras 
made  before  judgment,  upon  an  order  of  the  court,  or  upon 
a  writ  issued  under  its  order.  While  an  application  may 
be  proper  in  cases  against  the  sheriff  where  he  has  taken 
bail,  and  partially,  at  least,  performed  his  duty,  it  by  no 
means  follows  that  the  plaintiff  must  apply  to  the  court  be- 
fore the  commencement  of  a  suit,  when  the  sheriff  has  vol- 
untarily or  negligently  suffered  an  escape.'  But  it  does 
not  seem  to  be  necessary  for  the  plaintiff  to  apply  to  th& 
court,  for  leave  to  bring  his  action  to  charge  the  sheriff  as 
special  bail." 

An  action  against  a  sheriff  or  coroner,  'upon  a  liability 
incurred  by  him,  by  doing  an  act  in  his  official  capacity,  or 
by  the  omission  of  an  official  duty;  except  the  non-payment 
of  money  collected  upon  an  execution ;  or  an  action 
against  any  other  officer,  for  the  escape  of  a  prisoner, 
arrested  or  imprisoned  by  virtue  of  a  civil  mandate,  must 
be  brought  within  one  year  after  the  cause  of  action  accrued." 
This  provision  of  the  Code  does  away  with  the  distinction 
which  the  cases  had  made  between  acts  done  by  an  officer, 
"by  virtue  of  his  office,"  and  acts  done  "under  color  of  Ms- 
office."  Whatever  the  rule  may  have  been  heretofore,  it 
now  is  as  tersely  stated  in  the  provision  itself. 
( •  Evidence. — In  an  action  against  a  sheriff  for  an  escape^ 
the  process  under  which  he  held  the  defendant  in  custody 
should  be  produced  ;  otherwise  its  absence  must  be  satis- 
factorily explained,  in  order  to  make  parol  testimony  as  to 
the  contents  and  nature  of  the  process  unobjectionable." 
The  return  of  the  officer  as  to  all  facts  relative  to  the  arrest 
of  which  he  was  bound  by  law  to  make  return,  is  conclusive 
against  him ;  °  and  if  he  have  failed  to  make  return,  and 
have  also  refused  to  produce  the  process  on  notice,  secondary 

'  Beckwith  «.  Smith,  4  Lans.,  183.         *  Van  Slyck  ». Taylor,  9  Johns. ,  146. 
^  See  Bensel  v.  Lynch,  swpra.  »  3  Greenl.  Ev.,  539,  §  589.        • 

3  Code  Civ.  Pro.,  §  385. 
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evidence  concerning  it  will  be  received.'  If  no  return  ap- 
pears to  have  been  made,  the  arrest  may  be  shown  by  parol." 
The  fact  of  the  escape  must  be  affirmatively  and  positively 
shown,  leaving  nothing  to  be  inferred ; '  but  the  fact  that 
defendant  had  been  seen  at  large  since  being  taken  into 
custody  is,  prima  facie,  sufficient.'  Oral  evidence  that  the 
prisoner  was  not  in  custody  is  always  competent  to  prove 
the  escape."  And  after  showing  the  prisoner  in  custody 
under  mesne  process,  a  subsequent  return  of  '■'•  non  esV  upon 
final  process  in  the  same  action,  is  sufficient  evidence  of  the 
escape.  °  Ineffectual  search  for  the  defendant  within  the 
limits,  and  a  letter  from  him  mailed  at  a  place  without  the 
limits,  are  facts  competent  to  be  proved  to  show  the  escape.' 
The  escape  is  always,  in  the  absence  of  evidence,  presumed 
to  have  been  negligent ;  °  and  such  an  escape  may  be  proven 
though  a  voluntary  one  be  alleged."  Indeed,  an  allegation 
that  the  sheriff,  against  the  will  of  the  plaintiff,  illegally 
suffered  and  permitted  the  judgment  debtor  to  escape  and 
go  at  large,  out  of  his  custody,,  merely  means  that  he  did 
not  prevent  him  from  so  doing.  It  does  not  necessarily 
import  or  involve  the  allegation,  that  he  in  fact  actively 
■consented  to  the  escape,  or  had  any  actual  knowledge  of  it.'" 
In  a  case  under  subdivision  one,  of  section  158,  of  the  Code 
of  Civil  Procedure,  or  under  section  157,  if  the  commitment 
was  not  for  the  non-payment  of  a  sum  of  money,  the  actual 
damages  sustained  by  reason  of  the  escape  must  be  shown. 
Prima  facie,  however,  the  actual  damages  are  the  debt  or 
«laim,  as  evidenced  by  the  final  judgihent,  in  the  proceed- 
ings to  recover  which  claim  or  debt,  the  defendant  was  in 
custody.  The  whole  debt  is  presumed  to  be  lost  by  the  es- 
cape.    And  it  lies  upon  the  officer  to  show  anything,  as  the 

'  Hinman  v-  Brees,  13  Johns.,  529. 
"  Hinman  v.  Brees,  13  Johns.,  529. 
'  Visscher  v.  Gansevoort,  18  Johns.,  496. 
•*  Stewart  v.  Eap,  7  Johns.,  165. 
'  Fairlie  v.  Birch,  3  Campb.,  397. 

«  Bensel «.  Lynch,  44  N.  Y.,  163;  Wheeler  v.  Hambright,  9   Serge.  &  Rawle 
(Penn.),  390,  895. 

'  Patterson  v.  Westervelt,  17  Wend,,  543. 

'  Patterson  v.  Westervelt,  swpra;  Shattuck  «.  State,  51  Miss.,  575. 

«  Bonafons  v.  Walker,  2  T.  R.,  126. 

»»  Toll  V.  Alvord,  64  Barb.,  568;  and  see  Dunford  v.  Weaver,  84  N.  Y.,  445. 
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insolveuoy  of  the  debtor  at  the  time  of  the  escape,  that  would 
tend  to  mitigate  or  lessen  the  damages.'  Whenever  the 
sheriff  is  answerable  for  the  debt,  damages  or  sum  of  money, 
for  which  the  prisoner  was  committed,  interest  is  also  re- 
coverable." 

Defenses. — In  an  action  against  a  sheriff  or  other  officer, 
for  the  escape  of  a  prisoner,  it  is  a  defense,  that  the  escape 
was  without  the  assent  of  the  defendant,  and  that  at  the 
commencement  of  the  action,  he  had  the  prisoner  within 
the  liberties,  either  by  his  voluntary  return,  or  by  recap- 
ture." Within  the  provision  of  this  section  the  action  is 
not  commenced  until  the  summons  is  actually  served.*  Sec- 
tion 426  of  the  Code  of  Civil  Procedure  tells  us  how  the 
service  may  be  made.  Such  service  is  completed  by  the  de- 
livery of  the  summons  to  the  deputy  or  clerk  of  the  defend- 
ant at  a  room,  which  is,  in  fact,  the  office  of  the  defendant, 
although  he  has  not  notified  the  fact  by  filing  notice  in  the 
county  clerk's  office  as  the  statute  directs.'  The  defense 
authorized  by  section  171,  cannot  be  proven  under  a  general 
denial ;  it  must  be  affirmatively  alleged.' 

If  the  debtor  were  in  custody  upon  void  process,'  or  if  he 
were  not  liable  to  arrest,"  or  was  exempt  therefrom,'  the  fact 
is  a^  good  defense  to  the  sheriff  in  an  action  for  his  escape. 
But  error  in  the  judgment,  or  irregularity  in  the  execution 
or  other  process,  upon  which  the  debtor  was  in  custody,  is 
no  defense.'"  And  it  is  extremely  doubtful  if  when  sued  for 
an  escape,  the  sheriff  can  go  back  and  raise  a  question  which 
relates  merely  to  the  fact  that  the  suit  in  which  the  debtor 
was  in  custody  had  not  been  properly  commenced."    If  the 

'  Patterson  ».  Westervelt,  supra. 

«  Dunford  v.  Weaver,  84  N.  Y.,  445;  afif'g  S.  C  ,  32  Hun,  349. 

■'  Code  Civ.  Pro.,  §  171. 

■*  Wiggins  V.  Orser,  5  Duer,  118. 

"  Dunford  «.  Weaver,  tupra. 

'  Howland  v.  Squier,  9  Cow.,  91. 

'  Cornell «.  Barnes,  7  Hill,  35;  Carpentier  «.  Willett,  1  Abb.  App.  Dec,  812; 
S.  C,  1  Keyes,  510. 

«  Phelps  V.  Barton,  13  Wend.,  68. 

'  Ray  V.  Hogeboom,  11  Johns.,  433. 

'«  Dunford  v.  Weaver,  84  N.  Y.,  445;  Douglass  «.  Haberstro,  25  Hun,  262; 
Hutchinson  v.  Brand,  9  N.  Y.,  208;  State  v.  Garrell,  82  N.C.,  580;  Cable  v. 
Cooper,  15  Johns.,  152. 

'  Maas  v.  O'Brien,  14  Hun,  95. 
36 
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sheriflf  rely  for  a  defense  upon  an  order  of  discharge,  made 
by  the  court,  ' '  not  only  must  the  ord^r  show  that  it  is  in  a 
matter  over  which  the  court  or  officer  has  general  jurisdic- 
tion, but  this  being  shown,  other  facts  must  be  alleged  and 
proven,  showing  that  the  particular  person  and  case  involved 
in  that  matter  have,  by  certain  proceedings,  become  subject 
to  the  jurisdiction  of  the  court  or  officer  in  that  instance. 
There  must  concur  to  make  the  order  valid  in  fact,  both  the 
jurisdiction  generally  of  the  subject  matter  and  the  jurisdic- 
tion of  the  person  and  the  individual  case,  acquired  by  spe- 
cial proceedings  to  that  end.  Both  must  be  shown  to  estab- 
lish jurisdiction.  And  if,  without  showing  upon  the  trial 
facts  to  establish  jurisdiction,  the  order  alone  is  relied  upon 
for  a  defence  or  justifiction,  then  the  order  must  contain 
allegations  of  such  facts." '  And  where  the  prisoner 
was  insane  and  the  order  directing  his  discharge  omitted 
to  direct  that  he  be  sent  to  the  asylum,  it  was  held 
that  the  order  did  not  protect  the  sheriff."  A  discharge 
from  imprisonment  under  the  debtor' s  act,  of  a  person  held 
in  custody  on  attachment  for  contempt,  before  conviction, 
is  premature,  and  the  sheriff  who  discharges  him  accord- 
ingly is  liable  for  costs. "  But  if  a  valid  order  for  discharge 
is  made  the  sheriff  may  justify  under  it,  although  it  was  not 
formally  served  upon  him."  A  stay  of  proceedings  on  ap- 
peal, or  otherwise,  after  defendant  is  arrested  on  execution, 
does  not  discharge  him  ;  the  sheriff  is  still  liable  for  a  pre- 
vious escape."  The  assent  of  the  plaintiff,  if  given  previous 
to  the  debtor's  escape,  will  excuse  it.  But  the  right  of 
action  for  an  escape  once  having  accrued,  nothing  but  a  Re- 
lease, or  an  agreement,  on  consideration  can  defeat  the 
action. '  The  sheriff  should  take  care  to  secure,  if  possible, 
a  release  in  writing  and  under  seal.     In  a  popular  action, 

'  Per  Folger,  J.,  in  Bully  more  v.  Cooper,  46  K.  Y.,  342,  citing  Bennett  v. 
Durch,  1  Denio,  141;  and  see  Cautillon  v.  Graves,  8  Johns.,  472;  Cable  v. 
Cooper,  15  id.,  152;  Wiles  v.  Brown,  3  Barb.,  37;  Hart  u.  Dubois,  30  Wend., 
236. 

'  Bush  V.  Pettibone,  4  N.  Y.,  300;  aff'g  S.  C,  5  Barb.,  278. 

'  Jackson  v.  Smith,  5  Johns.,  115. 

*  Richmond  v.  Praim,  24  Hun,  578. 

s  Sherrill  v.  Campbell,  21  Wend.,  287. 

«  Sweet  V.  Palmer,  16  Johns.,  181;  Powers  v.  Wilson,  7  Cow.,  374;  Wesson 
V.  Chamberlain,  8  K.  Y.,  331. 
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the  plaintiff  cannot  release  where  the  whole,  or  a  part,  of 
the  penalty  belongs  to  the  people.'     And  where  the  release 
is  by  a  third  party,  clear  and  decisive  evidence  of  his 
authority  should  be  given.'    The  fact  that  the  form  of  de- 
claring in  the  original,    suit  entitled  the  debtor  to    his 
discharge  does  not  avail  the  sheriff."    Although  an  offi- 
cer  has    sixty  days    within   which  to  return    an   execu- 
tion,   and  need  not   arrest  the  defendant  until    the    last 
of    the    sixty  days,    yet,   if    he    arrest    him    before    and 
then  permit  him  to  go  at  large,    he  is  liable  for  an  es- 
-cape.*    Where  the  solvency  of  the  debtor  may  be  proven 
in  mitigation  of  damages,  it  may  be  so  pi-oven  under  the 
general  denial."    General  reputation  of  insolvency,  how- 
ever, is  inadmissible  to  prove  it."    AV^here  it  appears  that 
the  debtor  has  been  adjudicated  a  bankrupt,  if  insolvency 
is  proper  to  be  shown,  as  where  the  escape  was  suffered 
while  the  debtor  was  in  custody  on  an  order  of  arrest,  it 
should  be  held  that  no  actual  damage  could  have  been  suf- 
fered by  plaintiff. '  The  true  question  in  such  case  is,  what 
has  the  plaintiff  lost  in  conseqence  of  the  escape ''.    Where 
the  evidence  is  not  contradictory,  and  clearly  shows  no  loss, 
it  should  so  be  held  as  matter  of  law.     Or,  where  it  appears 
ihat  the  plaintiff  had  ample  security,  and  voluntarily  re- 
leased it  after  he  know  of  the  escape,  the  plaintiff"  is  not 
entitled  to  recover.     The  situation  of  the  sheriff  is  analo- 
gous to  that  of  a  surety  ;  and  the  law  will  not  tolerate  or 
endure  any  connivance  between  the  creditor  and  the  prin- 
cipal debtoi%  to  the  prejudice  of  the  surety.'    The  Code 
clearly  provides  that  the  sheriff  may  be  held  as  surety  or 
bail."    And  the  common  law  gives  the  action  for  an  escape. 
In  either  case  the  plaintiff  deals  with  him  in  a  certain  sense 

'  Minton  v.  Woodworth,  11  Johns.,  474. 

^  Crary  v.  Turner,  6  Johns.,  51. 

■'  Fairchild  v.  Case,  24  Wend.,  381. 

<*  Pulver  V.  Mclntyre,  13  Johns.,  508;  Richardson  v.  Rittenhouse,  40  N.  J.  L., 
230. 

5  Barnes  v.  Willett,  So  Barb.,  S14;  Smith  v.  Knapp,  30  N.  Y.,  581,  593. 

'  Fairchild  v.  Case,  34  Wend.,  381;  as  to  tlie  method  of  proving  insolvency, 
see  Abbott's  Trial  Evidence,  616,  et  seg. 

'  Maas  D.  O'Brien,  14  Hun,  95. 

8  Russell  V.  Turner,  7  Johns.,  189. 

'Code  Civ.  Pro.,  §587. 
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as  surety.  The  plaintiff  has  an  election  which  of  these 
remedies  he  will  adopt,  and  that  election  is  manifested  by 
the  complaint.  If  he  proceeds  against  the  sheriff  as  bail, 
he  must  set  forth  the  proceedings  to  and  including  the  escape, 
and  allege  that  the  defendant  is  bail ;  and  must  demand 
the  appropriate  judgment.  If  he  elects  to  prosecute  for  an 
escape,  the  complaint  will  contain  the  same  matters,  but  all 
allegations  as  to  the  character  of  the  defendant,  as  bail, 
would  be  omitted,  as  wholly  irrelevant  to  the  cause  of  .ac- 
tion.' Any  sherifiE  or  jailer  willfully  suffering  any  person 
committed  or  recommitted  because  he  refused  to  be  sworn,  or 
to  answer  satisfactorily  lawful  questions  put  to  him  on  his  ex- 
amination relative  to  an  insolvent  debtor's  property,  or  re- 
fused to  sign  the  examination,  not  having  a  reasonable 
objection  thereto,  to  escape,  shall  be  liable  to  indictment 
for  a  misdemeanor ;  and,  on  conviction  thereof,  in  addition 
to  any  other  punishment  the  court  may  inflict,  shall  forfeit 
to  the  trustees  of  such  insolvent  debtor  a  sum  equal  to  the 
whole  amount  of  debts  due  to  the  creditors  of  such  debtor, 
not  exceeding  $2,500." 

Tlie  sheriff's  liabilities  for  the  escape  of  one  arrested 
under  criminal  process,  are  such  only  as  the  criminal  law 
prescribes  by  way  of  punishment;  and  are  detailed  in  other 
parts  of  this  work.  H^  never  is,  in  such  case,  liable,  at  any 
person's  suit,  in  a  civil  action.  Where  the  custody  is  under 
civil  process,  the  sheriff  is  liable,  criminally,  for  willfully 
and  corruptly  permitting,  etc.,  an  escape,  as  well  as  civilly 
for  an  escape  of  any  kind. 

What  is  an  Escape. — An  officer  having  a  prisoner  in  his 
custody  on  civil  process,  should  take  him  to  the  jail  with 
all  convenient  and  reasonable  diligence,  and  he  should  not 
relax  but  for  some  laudable  and  compassionate  purpose. 
Otherwise  he  suffers  an  escape.  But  the  going  with  the 
prisoner  twc^  or  three  miles  out  of  the  direct  route  to  the 
jail,  for  the  purpose  of  enabling  the  latter  to  try  to  settle 
the  execution  and  to  get  his  clothes,  and  see  his  family  be- 
fore going  to  the  jail  has  been  held  not  to  be  an  escape. ' 

■  Smith  V.  Knapp,  30  N.  Y.,  581;  and  see  Metcalf  v.  Stryker,  31  id.,  255; 
Benselu  Lynch,  44  id.,  162. 
«  3  R.  S.  (5th  ed.),  118,  §  18;  id.  (6th  ed.),  39,  §  18,  id.  (7th  ed.),  3269,  §  16. 
"  Wool ».  Turner,  10  Johns.,  420;  and  see  Benton  v.  Sutton,  1  Bos.  &  Pull.,  24. 
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Where  a  prisoner  is  in  close  confinement  on  civil  process, 
and,  before  he  is  released  therefrom,  another  process  on 
which  he  may  be  held  is  delivered  to  the  sheriflf,  the  pris- 
oner is,  ipso  facto  and  eo  instanti,  in  custody  under  the 
latter  process  in  judgment  of  law.'  Not  so,  however,  if  he 
be  admitted  to  the  limits  ;  in  such  case,  the  mere  delivery 
of  the  execution  is  not  an  arrest,  such  as  would  make  the 
sheriff  liable  for  an  escape."  But  if  a  new  sheriff  regularly 
receives  a  prisoner  from  his  predecessor,  he  is  bound  to  de- 
tain him,  and  is  answerable  for  his  escape,  although  a  vol- 
untary escape  may  have  existed  in  the  time  of  his  prede- 
cessor.' So,  where  a  constable  takes  a  debtor  in  execution, 
and  permits  him  to  go  at  large  on  his  promise  to  return  next 
day  and  give  bail ;  and  the  next  day  the  debtor  appears 
at  the  jail,  where  the  execution  had  been  left,  and  gives  a 
bond  for  the  limits,  and  afterwards  leaves  them,  it  is  an 
escape  for  which  the  sheriff  is  liable.*  Arresting  one  on 
civil  process,  and  leaving  him  in  custody  of  one  not  an  offi- 
cer, is  not  an  escape.'  A  sheriff  who  permits  one  in  his 
custody  to  be  taken  therefrom,  upon  the  warrant  of  a  justice 
on  a  criminal  charge,  suffers  an  escape.'  Going  beyond  the 
limits  on  pretense  of  avoiding  snow  on  a  walk  is  an  escape. ' 
But  if  the  debtor  is  induced,  by  artifice  or  trick,  to  quit 
the  limits,  whether  by  plaintiff,  or,  without  his  knowledge, 
by  others  acting  for  his  benefit,  plaintiff  cannot  avail  him- 
self of  the  fraud  and  hold  the  sheriff.'  'As  to  what  amounts 
to  an  escape  when  the  prisoner  is  without  the  limits  on 
habeas  corpus  ^oa  other  special  direction  of  the  court  com- 
mitting him,  see  ante,  subdivisions  one  and  tw'o,  section 
one,  chapter  five,  pages  413,  422,  423. 
■ ^^  ■ 

'  Frost's  Case,  5' Co.,  89. 

-  Tracy  v.  Whipple,  8  Johns.,  379. 

'  Rawson  v.  Turner,  4  Johns.,  469,  and  cases  there  cited,  at  p.  473. 

*  Stickle  V.  Reed,  23  Hun,  417. 

5  Palmer  v.  Hatch,  9  Johns.,  339;  Wheeler  v.  BaUey,  13  id.,  366. 

»  Brown  «.  Tracy,  9  How.  Pr.,  93;  but  see  Wilckens  o.  Willett,  1  Keyes,  531; 
afl'g,  Wickelhausen  v.  Willett,  13  Abb.  Pr.,  819;  31  How.  Pr.,  40. 

'  Bissel  V.  Kip,  5  Johns.,  89. 

8  Dexter  v.  Adams,  3  Denio,  646;  and  see  Van  Wormer  «.  Van  Voast,  10 
Wend.,  356. 
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SECTION  III. 

OF  ACTIONS  AGAINST   SHERIFFS  GENERALLY. 

1.  Of  Sheriff''  s  Liability  for  Acts  of  his  Deputies. 
In  law  the  sheriff  and  his  deputies  are  considered  one- 
officer.  Hence  the  sheriff  is,  cimlly,  liable  for  all  the  acts. 
and  omissions  of  his  deputies,  as  depioties,  as  if  he,  himself, 
had  performed  the  acts,  or  was  guilty  of  the  omissions." 
An  action  lies  against  him  for  the  act  of  his  deputy  in  taking 
more  fees  on  executing  process  than  the  law  allows."  He  is 
responsible  for  moneys  collected  on  process  by  his  deputies,* 
even  though  the  process  be  erroneous,  so  long  as  it  is  not 
void  upon  its  face. '  In  an  action  against  him  for  his  depu- 
ty's  default,  a  sheriff  cannot  falsify  the  deputy's  return.^ 
But  the  burden  is  on  the  plaintiff  to  show  that  the  person 
defaulting  was  defendant's  deputy."  It  is  sufficient  to  show 
that  the  person  has  acted  generally  as  a  deputy,  with  the 
sheriff' s  knowledge  and  consent ; '  and  the  sheriff' s  admis- 
sion of  the  deputation  sufficiently  proves  it. '  The  declara- 
tions and  admissions  of  the  deputy  in  regard  to  process 
then  being  in  his  hands  for  execution  are  admissible  in  evi- 
dence against  the  sheriff."  But  the  sheriff  is  liable  for  the- 
acts  of  his  deputy  only  so  far  as  they  are  performed  in  the 
ordinary  course  of  his  official  duty.  If  there  be  a  departure 
from  the  ordinary  execution  of  his  office  by  the  deputy, 
under  the  instructions  of  the  plaintiff,  or  his  attorney,  th& 
sheriff  is  not  responsible. '"    Thus,  in  any  proceeding  to  '  •  fix 

'  Pond  11.  Leman,  45  Barb.,  152;  Moulton  v.  Norton,  5  id.,  286;  Watson  v. 
Todd,  5  Mas,s.,  271;  .Jcntry  «.  Hunt,  2  McCord  (S.  C),  410;  Clute  v.  Goodell, 
3  McLean  (U,  S.),  198;  Hanington  ».  Fuller,  18  Me.,  277;  Buck  v.  Ashley,  37 
Vt.,  475;  Stevens  v.  Colby.  46  N.  H.,  163;  Thrift  ii.  Frittz,  7  III.  App.,  55. 

^  Mclntyre  v.  Trumbull,  7  Johns.,  35. 

*  Evans  v.  Hayes,  1  Miss.,  697. 

••  People  V.  Dunning,  1  Wend. ,  16. 

*  Gardner  v.  Hosraer,  6  Mass.,  325. 

«  Ploumey  v.  Rubey,  1  J.  J.  Marsh.  (Ky.),  560. 

'  Bosley  v.  Farquar,  2  Blackf.  (Ind.),  61. 

»  Deliesseline  v.  Bunch,  Harper  (S.  Q.),  326. 

»  Mott  V.  Kip,  10  Johns.,  478. 

'»Gorham  v.  Gale,  7  Cow.,  739;  S.  C,  6  id.,  467,  note;  Corning  v.  South- 
land, 3  Hill,  552;  McKinley  v.  Tuclier,  6  Lans.,  214;  Mickles  v.  Hart,  IDenio,. 
548;  Ansonia  Brass,  etc.,  Co.  v.  Babbitt,  74  N.  Y.,  395;  Smith  v.  Ei-win,  77' 
N.  Y.,  466. 
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up"  an  execution  in  the  hands  of  a  deputy  sheriff  for  col- 
lection, by  taking  an  indorsed  note  from  the  judgment 
debtor  under  the  instruction  of  the  creditor,  the  deputy 
would  be  acting  as  agent  for  the  creditor  and  not  in  his  offi- 
cial capacity,  and  the  sheriff  would  not  be  liable  for  his 
default  in  neglecting  to  collect  the  amount  of  the  execution.' 
So,  an  action  of  trespass  will  not  lie  against  the  sheriff  for 
the  act  of  his  deputy  in  taking  possession  of  ijroperty  at- 
tached by  him  on  a  writ  while  acting  as  deputy  of  a  former 
sheriff,  no  judgment  having  been  rendered  on  the  w;rit,  and 
the  possession  being  demanded  and  received,  by  virtue  of  a 
receipt  taken  of  the  plaintiff  and  another  at  the  time  of  the 
attachment,  in  which  they  agreed  to  safely  keep  the  prop- 
erty attached,  and  deliver  it  to  the  officer  on  demand.' 

A  sheriff  cannot  defend  an  action  brought  against  him  for 
a  wrongful  levy  made  by  his  deputy,  by  setting  up  defects 
in  his  bond,  or  qualification,  to  impeach  his  own  title  to  the 
office.' 

A  sheriff  is  never  liable,  criminally,  for  the  acts  of  any  of 
his  deputies.  A  satisfaction  of  a  judgment  in  an  action 
against  the  deputy  to  recover  damages  for  an  official  mis- 
conduct would  be  a  bar  to  an  action  against  the  sheriff  for 
the  same  misconduct.  And  the  payment  and  acceptance  of 
a  fine  sufficient  to  indemnify  the  party  aggrieved,  in  ]3ro- 
ceedings  against  the  officer  as  for  a  contempt  of  court,  con- 
stitutes a  bar  to  an  action  by  the  aggrieved  party,  to  recover 
damages  for  the  loss  or  injury.* 

2.  Action  for  Neglect  of  Duty. 
Failure  to  Make.  Return. — "A  sheriff,  or  other  officer,  to 
whom  a  mandate  is  directed  and  delivered,  must  execute 
the  same  according  to  the  command  thereof,  and  make  re- 
turn thereon  of  his  proceedings,  under  his  hand.  For  a  vio- 
lation of  this  provision,  he  is  liable  to  the  party  aggrieved, 
for  the  damages  sustained  by  him  ;  in  addition  to  any  fine, 
or  other  punishment,  or  proceeding,  authorized  by  law.  A 
mandate  directed  and  delivered  to  a  sheriff  may  be  returned, 
by  depositing  the  same  in  the  post-office,  properly  inclosed 
in  a  postpaid  wrapper,  addressed  to  the  clerk,  at  the  place 

'  Dyer  v.  Tilton,  71  Me.,  413.  -  ''  Sprague  v.  Brown,  40  Wis.,  613. 

"  Bavden  v.  Douglass,  71  Me.,  400.  •*  Code  Civ.  Pro.,  §  2284. 
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where  his  office  is  situated ;  unless  the  officer,  making  the 
return  in  the  name  of  the  sheriff,  resides  in  the  place  where 
the  clerk's  office  is  situated.'" 

The  action  thus  given  by  the  Code,  and  formerly  by  Re- 
vised Statutes,  did  not  exist  at  common  law  against  a  sheriff 
for  a  mere  omission  of  duty.  The  practice  was  to  compel  a 
return,  and  seek  a  remedy  upon  that  if  untrue."  In  this 
action  it  is  not  necessary  for  the  plaintiff  to  allege  or  prove 
special  damages.  He  needs  only  to  allege  the  simple  facts, 
showing  a  valid  process  upon  which  money  was  to  be  col- 
lected, rightfully  in  the  hands  of  the  sheriff  or  one  of  his 
deputies,  and  a  failure  to  make  return  of  the  process  and 
the  proceedings  th6reon.  Prima  facie  the  amount  of  the 
process,  if  it  be  an  ordinary  execution,  is  the  measure  of 
damages.  The  sheriff  may  show,  in  mitigation,  that  the 
execution  debtor  had  not  sufficient  property  out  of  which 
to  make  the  execution,  or  any  part  of  it.  The  plaintiff's 
case  for  damages  is  made  out  by  the  execution  itself.  The 
sheriff  must  diminish  it,,  if  he  can,  by  showing  how  little 
might  have  been  made  (for  plaintiff,  had  the  defendant 
properly  executed  the  process.  The  plaintiff  will  recover 
as  much  less  than  the  amount  called  for  by  the  execution, 
as  the  sheriff  is  able  to  show  he  could  not  have  made  out  of 
the  property  of  the  execution  debtor."  When  a  right  of 
action  has  accrued  against  a  sheriff,  for  neglecting  to  return 
an  execution,  such  right  cannot  be  divested  by  an  appeal 
being  taken  from  the  judgment,  by  the  defendant  therein, 
even  though  the  appeal  be  brought  prior  to  the  commence- 
ment of  the  action.'  The  sheriff  is  liable  f6r  the  amount  of 
the  execution,  even  where  he  has  seized  property  thereunder, 
which  has  been  taken  from  him  by  replevin  process,  when 
he  succeeds  in  the  replevin  proceedings.     In  such  case  it 

is  his  duty  to  prosecute  the  sureties  in  the  undertaking  of 

0 

>  Code  Civ.  Pro..  §103. 

«  Peck  V.  Hurlburt,  46  Barb.,  559;  Swezey  v.  Lott,  21  K.  Y.,  481. 

"  Ledyard  v.  Jones,  7  N.  Y.,  550;  Bank  of  Rome  v.  Curtis,  1  Hill,  275;  Dol- 
Bon  V.  Saxton,  11  Hun,  565;  Hoffman  v.  Conner,  13  Hun,  541;  Swezey  e.  Lott, 
21  N.  Y.,  481;  Harris  v.  Murfree,  54  Ala.,  161;  Royse  v.  Reynolds,  10  Bush 
(Ky.),  286;  Baker  v.  Bower,  44  Ga.,  14;  Pardee  v.  Robertson,  6  Hill.,  550; 
Dunphy  v.  Whipple,  25  Mich.,  10;  8tate  v.  Lawrence,  64  N.  C,  483;  but  see 
State  V  Blanch,  70  Ind.,  304. 

*  Bowman  v.  Cornell,  39  Barb.,  69. 
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the  plaintiff  in  replevin.  He  is  not  entitled  to  indemnity 
from  the  plaintiff  in  the  execution,  as  a  condition  of  his 
prosecuting  the  undertaking.' 

It  is  no  defense  to  an  action  against  the  sheriff  for  not  re- 
turning an  execution,  to  show  that  it  was  returned  a  few 
days  after  the  expiration  of  the  sixty  days."  But  after  the 
commencement  of  such  action,  the  sheriff  may  make  a  re- 
turn of  '■'■  nulla  hona,''''  and  the  return  wiU  be  competent  evi- 
dence in  his  favor ;  if  uncontradicted  the  plaintiff  will  be 
entitled  to  nominal  damages  only. ' 

The  sheriff  may  show  in  defense  that  the  plaintiff  has  less 
interest  in  the  execution,  for  the  failure  to  return  which  he 
is  sued,  than  the  face  of  it ;  and  thiat  he  has  no  right  to  de- 
mand the  full  amount  thereof.*  He  may  also  show  that  the 
judgment  was  fraudulent  and  void;  that  it  has  been. paid, 
assigned  and  does  not  bglong  to  plaintiff."  He  may  also 
show  that  the  plaintiff  had  directed  the  execution  not  to  be 
returned,  or  that  the  sheriff  had  procured  it  to  be  stayed  by 
the  order  of  the  court.'  Anything,  in  fact,  which  attacks 
the  Judgment  or  shows  that  the  plaintiff's  interest  is  affected, 
is  a  good  and  valid  defense  to  the  action.  Thus  he  may 
show  that  prior  to  the  return  day  the  plaintiff's  interest  in 
the  judgment  was  levied  upon  by  virtue  of  an  attachment, 
and  was  liable  to  be  applied  thereon.'  And  the  fact  that 
the  sheriff  failed  to  make  a  valid  levy  by  virtue  of  the  exe- 
cution, does  not  destroy  or  weaken  the  effect  of  the  proof 
in  mitigation.'  In  short,  the  plaintiff  is  entitled  to  recover 
no  more  damages  than  he  has  actually  sustained. 

In  rebuttal  plaintiff  may  show  that  the  judgment  debtor 
had  property,  if  the  defendant  has  attempted  to  show  him 
insolvent.' 

'  Swezey  «  Lott,  31  N.  Y.,  481. 
'  Brookfield  e.  Remsen,  1  Abb.  App.  Dec,  310. 

'Bechstein  s  Sammis,   10  Hun,  585;  Glover  v.  Wliittenball,  3  Denio,  633; 
Birkbeck  «.  Stafford,  14  Abb.  Pr.,  285. 

*  Wehle  V.  Conner,  69  N.  Y.,  546. 

» Id. ;  Cornell  v.  Barnes,  7  Hill,  35. 

«  Root  «.  Wagner,  30  N.  Y.,  9;  Homan  v.  Liswell,  6  Cow.,  659;  Humphrey 
Hathorn,  24  Barb.,  378. 

'  Wehle  V.  Conner,  69  Jf.  .Y„  546;  Same  v.  Same;  63  id.,  358;  and  see  Crom 
well  V.  Gallup,  17  Hun,  49. 

«  Wehle  V.  Conner,  83  N.  Y.,  331. 

•  Pardee  v.  Robertson,  6  Hill,  550 
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Failure  to  Serve  or  Collect  Process. — In  an  action  against 
a  sheriff  for  neglecting  his  duty  under  an  execution,  the 
plaintiff  must  show  a  valid  judgment  upon  which  the  exe- 
cution issued.'  It  is  not  necessary,  however,  to  show  a 
judgment  regular  in  all  respects.  The  sheriff  cannot  take 
advarttage  of  a  mere  irregularity  in  the  judgment,  render- 
ing it  voidable  but  not  void."  A  certified  copy  of  an  order 
for  judgment,  made  by  the  county  court,  directing  the  re- 
versal of. the  judgment  of  a  justice  of  the  peace,  and  direct- 
ing judgment  for  the  amount  of  the  alleged  judgment,  is  not 
sufficient  to  prove  the  existence  of  such  judgment."  If  the 
judgment  on  which  the  process  issues  is  a  justice's  judg- 
ment, jurisdiction  of  the  subject  matter,  and  of  the  person, 
should  also  be  proved.' 

The  action  for  a  failure  to  serve  or  collect  process,  or  for 
a  failure  to  return,  or  for  a  false,  return  of  process,  may  be 
maintained  by  the  assignee  of  the  judgment  creditor,  as  -^ell 
as  by  the  ci'editor,  himself. '  If  the  neglect  is  in  regard  to 
some  process  before  judgment,  some  evidence  of  th^  cause 
of  action  must  be  given  ;  and  here  the  admission  of  the  de- 
fendant in  the  process  would  be  competent.  The  delivery 
of  the  process  to  the  officer  may  be  shown  by  parol ;  but  if 
a  return  has  been  made  the  returned  process,  or  a  certified 
copy  thereof,  is  sufficient  to  show  its  issuance  and  its  deliv- 
ery to  the  officer  to  be  executed.  Failing  its  return,  the 
process  should  be  produced,  or  its 'absence  accounted  for, 
and  then  proved  by  secondary  evidence.  Some  evidence 
tending  to  show  the  officer' s  ability  to  execute  the  process, 
should  be  given.  Thus  it  should  be  shown  that  the  defend- 
ant in  the  process  was  in  the  county,  or  that  goods  were 
within  the  jurisdiction  of  the  officer  which  might  have  been 
seized  under  the  process."  Where  the  plaintiff  has  shown 
the  officer' s  ability  to  execiite  the  process,  as  that  the  de- 

'  McDonald  v.  Bunn,  3  Denio,  45;  Newberg  v.  Miinshower,  29  Ohio  St.,  617. 

'  Ames  «. Webbers,  8  Wend.,  545;  Parmeleet).  Hitchcock,  12  id,,  90;  Carpen- 
ter V.  WiUett,  28  How.  Pr.,  225;  S.  C,  31  N.  Y.,  90;  State  v.  Miller,  48  Mo., 
251. 

'  Forsyth  v.  Campbell,  15  Hun,  235. 

■*  Westbrook  v.  Douglass,  21  Barb.,  603;  Cornell  r).  Barnes,  7  Hill,  35;  Law- 
ton  i\  Ermn,  9  Wend.,  233. 

'^  Dininny  r.  Fay,  38  Barb  ,  18;  Jackson  c.  Daggett,  11  Week.  Dig.,  545 

«  Abbott's  Trial  Ev.,  006;  Lyendecker  i\  Martin,  38  Tex.,  287. 


Actions  Against  Shebiffs  Gtenerally.         571 

fendant,  or  that  goods  which  might  rightfully  have  been 
seized  were  in  the  officer's  jurisdiction,  it  is  for  the  latter  to 
show,  affirmatively,  a  good  excuse  for  his  failure  to  perform 
his  duty,  as  that  the  defendant  was  privileged  from  or  not 
liable  to  arrest,  or  that  the  property  was  exempt  from 
seizure."  In  fact,  he, may  show  anything  in  defense  to  an 
action  for  neglect  to  serve  or  collect  process  which  he  could 
show  in  defense  of  an  action  against  him  for  a  failure  to 
make  return.  But  he  is  estopped,  where  he  takes  a  receiptor 
for  the  property,  from  showing  that  the  receiptor  was  the 
owner,  or  entitled  to  the  possession  of  the  property."  If,  on 
execution,  the  sheriff  levy  upon  property  sufficient  to  satisfy 
the  process,  and  take  the  goods  actually  into  his  possession, 
he  is  accountable  for  its  loss,  or  destruction,  only  to  the 
extent  which  a  prudent  man  would  care  for  his  own  prop- 
erty. If  he  leave  them  in  another' s  custody,  nothing  but 
the  act  of  Grod,  or  of  public  enemies,  will  excuse  the  failure 
to  apply  the  property  in  satisfaction  of  the  process. 

Where  a  sheriff  refuses  to  arrest  or  imprison  a  person 
upon  an  order  of  arrest,  the  jjlaintiff  has  two  remedies 
against  him  : 

1.  An  action  against  him  as  bail  under  sections  587,  595 
and  597  of  the  Code  of  Civil  Procedure. 

2.  An  action  for  thje  omission  of  his  official  duty  under 
section  385  (§  102?)  of  said  Code. 

The  former  action  cannot  be  maintained  until  the  plaintiff 
has  recovered  judgment  against  the  jMsoner  and  issued  exe- 
cution against  his  property  and  against  his  person,  and  until 
return  has  been  made  as  to  the  first,  of  no  property,  and  as 
to  the  second,  of  not  found  (§  597  supra).  The  damages  re- 
coverable in  such  an  action  are  fixed  by  the  amount  of  the 
judgment  against  the  prisoner.' 

An  officer  cannot  show,  in  defense  of  an  action  for  neglect- 
ing to  make  aind  pay  over  the  money  upon  an  attachment 
issued  to  him,  that  the  suit  in  which  it  issued  was  prose- 

'  Bank  of  Eome  v.  Curtis,  1  Hill,  375;  Terrell  v.  State,  66  Ind.,  570;  Bonneli 
V.  Bowman,  53  III.,  460  ;  Baker''!).  Brintnall,  52  Barb.,  188  ;  People  ex  rel. 
Gaston  v.  Campbell,  40|N.  Y.,  133. 

*  People  ex  rel.  Knapp  v  Reeder,  25  N.  Y.,  303;  Penobscot  Boom  Corpora- 
tion V.  Wilkins,  27  Me.,  345. 

'  N.  Y.  C.  P.,  1881,  Cosgrovc  v.  Bowe,  4  Law  Bui).,  7. 
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cuted  by  collusion  between  the  plaintiff  and  the  defendant 
in  the  attachment,  with  intent  to  defraud  the  creditors  of 
the  latter." 

Non-payment  of  Moneys  Collected. — Immediately  after 
the  return  day,  but  not  before,  an  action  may  be  maintained, 
without  previo^^s  demand,  against  the  sheriff  for  the  amount 
collected  upon  an  execution,  if  the  same  has  not  been  paid 
over  to  the  creditor,  or  into  court.'  If  the  oflBcer  has  made 
return  of  the  moneys  collected,  such  return  is  sufficient  and 
conclusive  evidence  against  him.  But  it  does  not  prove 
that  he  paid  the  money  over  to  the  creditor ;  and  such  pay- 
ment will  not  be  presumed."  The  return,  though  made  by 
his  deputy,  cannot  be  impeached  by  the  sheriff.'  And, 
where  the  execution  is  held  by  the  deputy,  with  the  knowl- 
edge and  consent  of  the  sheriff  and  of  the  plaintiff,  beyond 
the  return  day,  for  the  purpose  of  receiving  the  money 
thereon,  the  sheriff's  liability  is  continued,  to  account  for 
and  pay  over  the  money  so  received  by  his  deputy."  And 
the  admissions  of  the  sheriff  in  conversation  with  his 
deputy  about  the  execution,  and  the  money  received  on  it, 
are  evidence  against  him.'  The  levy  and  the  receipt  of  the 
money  may  be  shown  by  parol.'  As  in  all  other  cases,  the 
sheriff  may  here  show  that  the  process  was  absolutely  void. 
But  he  cannot  avail  himself  of  mere  irregularities,  either  in  the 
process,  or  in  the  j udgment  upon  which  the  same  was  founded. ' 
He  may  not,  as  a  general  rule,  show  that  the  goods  froih 
which  the  moneys  were  made  were  not  those  of  the  defend- 
ant.* But  when,  upon  motion  to  compel  payment  of  sur- 
plus, such  defendant,  has  put  himself  on  record,  under  oath, 
that  the  property  taken  belonged  to  his  wife,  and  that  he 
had  no  interest  therein,  his  right  to  recover  the  alleged  sur- 

'  Seaver  v.  Pierce,  43  Vt.,  32.5. 

■'  Nelson  v  Kerr,  59  N.  Y.,  234. 

•'' Townsend  v.  Olin,  5  Wend.,  307;  Armstrong  v.  Garrow,  6  Cow.,  465; 
Mosely  v.  Hamilton,  4  Baxter  (Tenn. ),  434. 

■•  Sheldon  t>.  Payne,  7  N.  Y.,  453;  8.  C,  10  Id.,  898. 

'  Ross  «.  Campbell,  19  Hun,  615;  see,  too,  Norton  v.  Nye.  56  Me.,  211. 

«  Williams  v.  Sargeant,  46  N.  Y.,  481. 

'  Bryant  ti.  Dana,  8  111.,  343. 

'  James  v.  Gurley,  48  N.  Y.,  163.  Having  treated  the  process  as  valid,  the 
sheriff  cannot  refuse  to  answer  for  the  money  collected  thereon.  lb. 

9  But  see  Every  v.  Edgerton,  7  Wend.,  359;  Newland  v.  Baker,  21  id,,  264. 
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plus  is  not  so  clear  that  the  court  should  enforce  it  on  a 
summary  application.'  Such  motion,  as  well  as  an  action 
for  the  non-payment  of  money  collected  upon  an  execu- 
tion, comes  under  the  three  year  statute  of  limitations." 
Wherfe  a  sheriff  pays  over  proceeds  of  property  sold  on 
execution  to  a  junior  execution  creditor,  under  an  order  of 
the  court  in  proceedings  to  which  the  senior  execution 
creditor  was  not  a  party,  he  is  not  thereby  released  from 
liability  to  such  senior  creditor."  Where  the  sheriff  sells 
the  property  of  the  defendant  in  an  execution,  for  a  larger 
sum  than  was  due  thereon,  and,  though  requested  by  de- 
fendant not  to  do  so,  conveys  to  the  purchaser  without  re- 
ceiving from  him  the  surplus  money,  such  defendant  may 
maintain  an  action  on  the  case  for  so  doing.' 

Where  a  sheriff,  who,  at  the  expiration  of  his  term  of 
office,  has  in  his  hands  process  not  fully  executed,  dies  be- 
fore the  complete  execution  thereof,  his  late  under-sheriff 
becomes  substituted  in  his  place  in  respect  to  such  process, 
and  for  moneys  collected  by  him,  by  virtue  thereof,  is  per- 
sonally liable. '  But  if  a  deputy  receives  an  execution,  and 
is  afterwards  appointed  sheriff",  and  then  realizes  the  money 
on  the  execution,  it  is  received  by  him  as  deputy,  and  not 
as  sheriff,  and  the  former  sheriff  will  be  liable  to  an  action 
therefor,  and  not  the  bail  of  such  new  sheriff." 

Where  a  sheriff  retains  and  uses  moneys  in  his  hands 
during  the  pendency  of  an  action  to  determine  conilicting 
claims  thereto,  in  disobedience  of  an  order  of  court,  entered 
upon  stipulation  of  the  parties  directing  a  deposit  thereof, 
he  is  properly  chargeable  with  interest  thereon. ' 

False  Return. — In  an  actit>n  against  a  sheiiff  for  a  false 
return  to  final  process,  plaintiff  must  prove  a  valid  judg-ment 
to  uphold  the  process.  If  the  return  be  to  mesne  process, ' 
he  must  prove  a  good  cause  of  action."    The  issue,  delivery 

1  Frankel  ».  Elias,  60  How.  Pr.,  74. 

5  Code  Civ.  Pro.,  §  383;  Frankel  v.  Elias,  mpra. 

»  State  V.  Boles,  13  8.  C,  383. 

*  Coats  V.  Stewart,  19  Johns  ,  898. 

'  Newman  t>.  Beckwith,  61  N.  Y.,  205. 

'  People  ex  rel.  Bacon  v.  McHenry,  19  Wend.,  482. 

'  Thompson  v.  Sweet,  73  N.  Y.,  633. 

'  McDonald  ii.  Bunn,  o  Denio,  45. 

»  Parker  v,  Penn,  3  Esp. .  477,  note. 
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and  return  of  the  process  must  be  shown ;  and  generally 
these  facts  may  be  sufficiently  proven,  by  the  production  of 
the  process,  with  the  officer's  indorsement  of  a  return 
thereon.'  If  the  return  was  made  by  a  deputy  of  the  de- 
fendant, the  fact  that  the  officer  making  the  return  was  a 
deputy  must  also  be  shown.  This  can  be  done  by  showing 
that  he  acted  as  deputy,  and  that  defendant  knew  it.  A 
return  amended  by  Jeave  of  court,  though  after  action  com- 
menced, may  be  read  in  evidence  with  the  same  effect  as  if 
an  original  return."  The  burden  is  upon  plaintiff  to  show 
the  falsity  of  the  return.'  Slight  evidence,  however,  suffices 
to  put  the  sheriff  on  his  defense."  Thus,  where  the  return 
is  ' '  ntilla  bona ' '  evidence  that  the  debtor  had  the  possession 
of  goods,  willv  suffice  to  show  the  return  false,  and  it  is  then 
with  the  sheriff  to  show  that  the  debtor  was  not  the  owner 
of  the  goods,  and  had  no  leviable  interest  in  them."  That 
the  return  is  false  is  a  fact  essential  to  plaintiff's  case,  and 
the  preponderance  of  proof  must  be  with  him,  or  the  de- 
fendant is  entitled  to  a  verdict.  It  has  been  held  that  a 
sheriff  is  justified  in  returning  "  nulla  bona'''  an  execution 
before  it  runs  out,  provided  he  made  a  fair  and  honest  effort 
to  determine  whether  the  execution  debtor  had  any  prop- 
erty, on  which  he  could  levy,  and  could  not  find  any." 
Where  the  plaintiff  makes  it  appear  that  the  sheriff  has 
levied  upon  property  sufficient  to  satisfy  the  execution,  aiid 
then  returned  it  unsatisfied,  he  is,  prima  facie,  entitled  to  a, 
judgment  for  the  amount  of  the  execution  and  interest. 
It  is  then  incumbent  upon  the  sheriff,  in  order  to  relieve 
himself  from  liability,  to  show  some  legal  excuse  for 
not  collecting  the  execution.  The  fact  that  the  prop- 
erty, subsequent  to  the  levy,  was  taken  by  a  marshal 
under  a  warrant  in  bankruptcy  proceedings  against  the 
execution  debtor,  and  by  him  turned  over  to  the  assignee, 
does    not  exonerate    the    sheriff  from  liability,    although 

'  WiUiams  v.  Lowndes,  1  Hall,  578,  597. 

'People  V.  Ames,  35  N.    Y.,  483;  Bradford  v.  Head,  3  Sandf.  163;  An- 
derson V.  Sloan,  1  Col.  T.,  33. 
5  Watson  V.  Brennan,  66  N.  Y.,  631 ;  rev'g  S,  C,  39  Super.  Ot.,  81. 
*  Holbrook  v.  Brennan,  6  Daly,  50. 
'  Magne  v.  Seymour,  5  Wend. ,  309. 
«  Sup.  Ct.,  1881;  Cross  u.  Williams,  12  Week.  Dig.,  426. 
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the  property  was  taken  witliout  his  consent  and  against 
his  protest.  No  right  of  possession  vested  in  tlie  assignee, 
or  in  the  marshal,  until  the  execution  was  satisfied.' 
But  it  will  be  a  good  defense  to  the  sheriff  if  the  plaint- 
Ifi",  subsequent  to  the  levy  of  which  he  had  knowledge, 
proved  his  debt  before  the  register  in  bankruptcy  as 
a  debt  arising  upon  judgment,  without  referring  to  or  dis- 
closing th§  lien  by  virtue  of  the  execution.'  It  will  also  be 
a  defense,  if,  knowing  of  the  levy  and  of  the  subsequent 
seizure  of  the  goods  by  the  marshal,  the  plaintiff  gave  the 
sheriff  a  peremptory  direction  to  return  the  execution  im- 
m,ediately,  which  the  sheriff  obeyed,  making  a  special  re- 
turn setting  forth  the  proceedings  in  bankruptcy,  and  that 
he  had  retained  the  execution  by  the  direction  of  the  plain- 
tiff, and  now  returned  it  by  his  direction,  "nothing  having 
been  collected  thereon."  '  No  action  will  lie  against  a  sher- 
iff for  any  act  done  by  his  deputies  under  and  in  relation  to 
the  execution,  in  obedience  to  the  plaintiff  or  to  the  direc- 
tions of  the  attorney  who  issued  it.*  And  the  rule  applies, 
although  the  attorney's  authority  ceases  with  the  issuance  of 
execution,  as  where,  thereafter,  the  judgment  is  assigned,  un- 
less the  sheriff  has  notice  of  the  fact. "  If,  after  levy  made,  the 
property  is  claimed  by  a  third  party,  and,  upon  inquisition, 
the  claim  is  substantiated  and  execution  creditors  refuse  to 
indemnify  the  officer,  these  facts  will  be  a  complete  defense 
to  an  action  against  the  officer  for  a  false  return  of  ' '  nulla 
bona.''''  °  But  if  the  sheriff  surrender  the  property  without 
calling  a  jury  to  try  the  title,  he  assumes  the  burden  of 
showing  the  property  was  not  subject  to  the  process.  And 
where  he  has  levied  under  an  execution,  and  has  taken  the 
property  into  his  possession,   and,    thereafter,  a  general 

■  Ansonia  Brass,  etc.,  Co.  v.  Babbitt  74  N.  Y.,  395;  Lummis  v.  Kasson,  48 
Barb ,.  373. 

'  Ansonia  Brass,  etc.,  Co.  v.  Babbitt,  supra;  Stewart  v.  Isidor,  IB.  R.,  480; 
Grugeon  v.  Geri'ard,  4  Y.  &  Collyer,  119;  ej;  parte  Solomon,  1  G.  &  J.,  35;  ex 
"pa/rte  Hornby,  Buck's  Cas.  Bank.,  351. 

*  Ansonia  Brass  Co.  v.  Babbitt,  supra;  and  see  Bolien  v.  Slate,  5  Blaclcf. 
(Ind.),  467. 

■•  Mickles  v.  Hart,  1  Denio,  548 j  Slieldon  v.  Payne,  7  N.  Y.,  453;  Gorham  v. 
Gale,  7  Cow.,  739;  Acker  v.  Ledyard,  8  Barb.,  514. 

'•  Robinson  v,  Brennan,  11  Hun,  368. 

"Code  Civ.  Pro.,  §  1419. 
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assignment  for  the  benefit  of  creditors  is  duly  made  by  the 
debtor,  and  subsequently  an  attachment  comes  into  his 
hands,  and  he  sells  sufficient  of  the  property  to  satisfy 
the  execution,  delivers  the  balance  to  the  assignee  and  re- 
turns '  '^  nulla  bona  "to  the  attachment,  the  facts  make  a  good 
defense  in  an  action  for  a  false  return  to  the  attachment.' 
If  no  return  of  a  levy  is  made,  to  prove  a  levy  by  parol, 
enough  must  be  shown  to  make  the  officer  a  trespasser  but 
for  the  process.'' 

A  complaint  for  a  false  return  on  execution,  need  not  al- 
lege deceit  or  fraud :  it  is  enough  that  the  return  is  untrue.' 
And  in  an  action  for  failure  to  return  an  execution,  the  com- 
plaint alleging  that  the  execution  defendant  had,  during  the 
life  of  the  writ,  abundant  personal  property  upon  which  a  levy 
might  have  been  made,  it  is  error  to  require  the  plaintiff  to 
elect  whether  be  vdll  proceed  for  the  non-return,  or  for  the 
false  return,  of  the  execution.'  It  is  a  defense  to  an  action 
for  a  false  return  of  '  '■nulla  hona^ '  that  the  judgment  on  which 
the  execution  issued  has  since  been  reversed.'  And  where 
property  is  shown  in  the  hands  of  the  execution  debtor,  it 
is  a  good  defense  that  the  property  was  completely  absorbed 
by  prior  executions.  But  the  mere  issuing  of  a  prior  exe- 
cution is  no  defense  in  itself,  nor  can  the  sheriff  stultify  his 
own  return  so  as  to  justify  under  another  execution  which 
he  has  also  returned  unsatisfied.  It  matters  not  how  many 
executions  the  sheriff  may  have  had,  unless  there  is  some 
averment  showing  that  they  affected  plaintiff's  execution.' 
If  the  defense  of  the  sheriff  is  based  upon  a  prior  execution, 
or  upon  an  alleged  prior  assignment  and  sale  from  the  debtor 
.to  a  third  party,  the  plaintiff'  may  show  the  execution,  or 
the  sale,  to  be  fraudulent  and  void  to  the  knowledge  of  the 
sheriff.  The  sheriff  is  not  bound  to  assume  that  an  "execu- 
tion, or  a  sale,  was  fraudulent.     It  is  no  defense  that  the 

'  Mumper  D.  Rushmore,  79  N.  Y.,  19. 

"^  Camp  v.  Chamberlain,  .5  Denio,  198;  Bond  v.  Willett,  1  Abb.  Ct.  App.Dec, 
165. 

3  Peebles  v.  Newton,  74  N.  C,  473. 

■>  Sup.  Ct.,  188i ;  Jordan  v.  Reilly,.12  Week.  Dig.,  184. 

'  Inman  v.  McNeil,  57  How.  Pr.,  151. 

« Johnson  v.  Reilly,  59  How.  Pr.,  354;  Paton  ■».  Westervelt,  2  Duer,  362; 
See  Chase  v.  Bell,  33  La.  Ann.,  460. 
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judgment  debtor,  against  whom  the  execution  was  issued, 
held  the  property,  which  had  been  levied  on,  by  an  assign- 
ment fraudulent  as  to  one  of  the  assignors,  if  another  of 
them  had  the  right  to  convey.' 

Under  an  execution,  in  the  usual  form  in  an  action  for  the 
claim  and  delivery  of  personal  property,  it  is  the  duty  of 
the  sheriff  to  take  and  deliver  the  property  as  commanded, 
not  only  if  he  finds  it  in  the  possession  of  any  person  named 
therein,  but  also  if  he  finds  it  in  the  possession  of  any  other 
person  ;  unless  he  can  justify  his  refusal  to  do  so  by  show- 
ing that  such  person  has  a  title,  or  right  of  possession,  su- 
perior to  that  of  the  party  to  whom  he  is  commanded  to 
deliver  it.  Where,  therefore,  to  such  an  execution,  the 
sheriff  returned  that  he  could  not  find  the  property  so  as  to 
make  delivery,  and  it  appeared  in  an  action  against  him  for 
a  false  return,  that  he  knew  where  the  property  was,  within 
his  county,  and  could  have  found  it,  but  refused  to  take  it, 
or  to  take  any  action  in  regard  thereto,  upon  the  sole  ground 
that  it  was  in  the  possession  of  a  third  party,  in  the  absence 
of  proof  that  such  third  party  was  entitled  to  the  possession 
as  against  the  plaintiff,  it  was  held  that  the  sheriff  was 
liable^ 

The  return  by  a  sheriff  to  an  execution  against  the  person 
of  "not  found,"  subjects  the  bail  of  the  defendant  to  an  ac- 
tion upon  his  undertaking,  and  is  conclusive  upon  him  in 
that  action.  If  the  return  is  false  the  bail  has  a  right  of 
action  against  the  sheriff  for  his  damages  sustained  by  rea- 
son of  the  false  return." 

To  prove  falsity  of  a  return  of ' '  not  found, ' '  the  fact  that  the 
debtor  did  not  abscond,  but  continued  in  the  daily  exercise 
of  his  usual  occupation,  appeared  publicly  as  usual,  and  was 
visible  to  all  who  came  to  him  on  business,  is  sufficient  evi- 
dence that  he  could  have  been  arrested.^  But  it  cannot  be 
said,  as  matter  of  law,  in  an  action  for  making  a  false  return 
of  not  found,  that  the  sheriff's  neglect  to  inquire  of  the 

'  Colwell  V.  Bleakley,  1  Abb.  App.  Dec,  400. 
»  Hoffman  «.  Conner,  76  N.  Y.,  131. 

'  Cozine  v.  "Walter,  55  N.  Y.,  304;  Bradley  v.  Bishop,  7  Wend.,  353;  Kidder 
V.  Parlin,  7  Greenl.,  80;  McArthur  v.  Pease,  46  Barb.,  433. 
*  Beckford  v.  Montague,  3  Esp.,  475. 
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plaintiff  in  the  execution,  as  to  the  defendant's  wherea- 
bouts, tended  to  show  negligence.' 

The  measure  of  damages  in  an  action  against  a  sheriff  for 
a  false  return,  is  the  amount  directed  to  be  collected  upon 
the  execution,  where  there  is  sufficient  property  shown  to 
levy  it  upon.  The  sheriff  cannot  show  that  the  amount  so 
directed  to  be  levied  was  not  due  upon  the  Judgment.'  If 
the  return  be  nulla  iona,  and  property  be  shown  in  the 
hands  of  the  debtor,  it  is  for  the  sheriff  to  show  how  much 
less  than  the  entire  amount,  directed  to  be  levied,  could 
haye  been  made  out  of  the  property,  in  order  to  reduce  the 
damages. 

The  sheriff's  knowledge  that  the  return  is  false,  will  not 
alone  aggravate  the  damages.' 

Unlawful  Seizure  of  Property  or  Arrest  of  Person.— 
No  demand  is  necessary  before  suing  a  sheriff  for  personal 
property,  taken  by  him  on  execution  or  attachment  against 
another,*  unless  the  execution  debtor,  is  in  possession  of, 
and  exercising  acts  of  ownership  over  it. '  But  if  the  sher- 
iff, having  an  execution  against  one  who  has  bought  goods, 
but  refused  to  take  and  pay  for  them,  seizes  the  goods  while 
directed  to  such  buyer,  they  being  unclaimed  by  any  other 
person,  a  demand  is  necessary  before  an  action  for  the  con- 
version will  lie  against  him.'  But  where  goods  are  fraudu- 
lently procured  by  the  buyer  without  intention  to  .pay  for 
them,  the  seller  may,  without  demand,  maintain  an  action 
against  the  sheriff  who  takes  the  goods  as  the  property  of 
the  buyer.'  An  officer  who  levies,  and  the  creditor  by 
whose  direction  he  does  so,  upon  property  of  another  per- 
son than  the  execution  debtor,  and  for  which  he  requires  a 
receiptor,  are  trespassers."  Mere  levy,  with(^ut  removing 
the  property,  or  in  any  other  way  interfering  with  it,  is 

'  Koch  V.  Coots,  43  Mich.,  30. 

'  Bacon  v.  Cropsey,  7  N.  Y.,  195. 

=  Potter  e.  Lansing,  1  Johns.,  215. 

<  Kluender  «.  Lynch,  3  Abb.  App.  Dec,  588;  Wellman  v.  English,  38  Cal., 
583;  Kuhlman  «.  Orser,  5  Duer,  243. 

'  Hasten  v.  "Webb,  60  How.  Pr.,  302;  Shaw  v.  Davis,  55  Barb.,  389. 

«  Hicks  V.  Cleveland,  89  Barb.,  573. 

"<  Acker  d.  Campbell,  33  Wend.,  372. 

8  Fonda  v.  Van  Home,  15  Wend.,  631;  Franklin  v.  Gumersell,  9  Mo.  App. 
84;  Allen  v.  Crary,  10  Wend.,  349. 
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sufficient  to  sustain  an  action  of  trespass.'  If  exempt  prop- 
erty is  taken  under  exectition,  an  action  may  be  maintained 
therefor.  In  such  action  the  plaintiff,  before  he  arrests, 
needs  only  to  prove  the  taking  and  the  damages.  The  offi- 
cer should  then  prove  his  process  or  other  authority  for  the 
taking,  and,  in  rebuttal,  the  plaintiff,  may  prove  the 
•exemption.''  An  officer  attaching  goods  of  a  stranger,  inter- 
mingled with  those  of  the  debtor,  so  as  not  to  be  distin- 
guishable therefrom  by  the  officer,  is  not  liable  in  trespass 
at  the  suit  of  such  stranger,  unless  he  points  out  his  goods 
and  demands  them,  or  seasonably  offers  so  to  do."  Selling 
personal  property  under  execution,  vrithout  giving  the  statu- 
tory notice,  makes  the  officer  a  trespasser  ab  initio.'  Where 
the  property  is  taken  on  replevin  process  as  prescribed  by 
the  Code  of  Civil  Procedure,  the  officer  is  not  liable  to  an 
action  therefor  by  a  third  party  claiming  the  property,  un- 
less the  latter  has  complied  with  sections  1709  and  1710 
•of  said  Code. 

An  officer  can  always  justify  the  arrest  of  a  person,  or  the 
seizure  of  his  property,  within  his  jurisdiction,  under  pro- 
cess directing  such  arrest  or  seizure,  unless  such  process  is 
absolutely  void.  °  If  the  property  is  claimed  to  be  exempt 
from  seizure,  the  officer  may  j  ustif y  the  seizure  by  sho wdng  the 
owner' s  consent,  except  where  the  process  is  issued  upon  a 
judgment  which,  or  some  part  of  which,  was  recovered  for 
the  sale  of  intoxicating  liquors.'  He  may  also  justify  the 
seizure  by  showing  that  the  judgment  on  which  the  process 
issued  was  for  the  purchase  price  of  exempt  property,  or 
for  work  performed  in  the  judgment  debtor's  family  as  a 
,  domestic'  Of  course  the  process  will  afford  no  protection 
to  the  officer  against  an  action  for  an  abiTse  in  executing 

'  Stevens  v.  Somerindyke,  4  E.  D.  Smith,  418;  Wintringham  «.  Lafoy,  7 
Cow.,  735;  Stewart  v.  WeUs,  6  Barb.,  79;  Phillips  v.  Hall,  8  Wend.,  610;  NefE 
i».  Thompson,  8  Barb.,  313;  Alvord  v.  Haynes,  18  Hun,  26. 

=  Dennis  v.  Snell,  54  Barb.,  415. 

2  Yates  V.  "Wormell,  60  .Me.,  495;  Shumway  v.  Butter,  8  Pick.,  441;  Wellmg- 
ton  ».  Sedgwick,  13  Cal.  476. 

*  Hayes  v.  Buzzell,  60  Me.,  305;  Carrier  v.  Esbaugh,  70  Penn.  St.,  239. 

*  Savacool  v.  Boughton,  5  Wend.,  170,  180. 
«  3  R.  S.  (5th  ed.),  946,  §  35. 

'  Code  Civ.  Pro.,  §  1391. 
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the  process,  as  where  the  officer  goes  beyond  his  jurisdic- 
tion  or  uses  excessive  force  in  making  an  arrest,  or  makes 
an  excessive  levy,  or  negligently  permits  property  seized  by 
.  h  imto  be  destroyed  or  squandered.  Where  the  process 
under  which  the  officer  acts  is  valid  on  its  face,  it  is  a  suffi- 
cient defense  for  all  acts  done  in  accordance  to  its  direc- 
tions, though  he  knows  of  facts  rendering  it  void  for  want 
of  jurisdiction.'  Even  if  the  judgment  has  been  paid  or 
has  been  extinguished  by  a  discharge  in  bankruptcy,  the 
officer  holding  a  valid  execution  is  protected."  For  thejus- 
tification  of  the  officer  acting  under  it,  process  need  not  be 
shown  to  have  been  returned.  And  the  want  of  an  indorse- 
ment on  an  execution  of  the  time  of  its  receipt  by  the  offi- 
cer, as  the  Code  directs,  does  not  affect  its  competency,  i 
The  statute  is  directory  merely,  and  the  time  of  receiving 
it  may  be  shown  by  parol. ' 

A  sheriff  holding  an  attachment  has  a  right  to  seize  per- 
sonal chattels  which  have  been  disposed  of  by  the  debtor, 
with  intent  to  defraud  creditors  ;  and  when  prosecuted  by 
the  claimant,  he  may  show,  before  judgment  in  the  attach- 
ment suit,  that  the  title  of  the  purchaser  was  fraudulent 
and  void  against  the  attaching  creditor."  But  one  who  has 
a  conti/act  for  a  pledge,  ineffectual  for  want  of  delivery  of 
the  goods,  may  obtain  a  subsequent  delivery  and  thus  vali- 
date the  pledge,  even  as  against  an  intermediate  creditor. 
And  an  attachment  of  the  thing  pledged  after  such  contract, 
and  after  possession  by  the  pledgee  thereunder,  will  not 
justify  the  sheriff  in  taking  the  goods  from  the  possession 
of  the  pledgee. '  And  where  the  owner  of  property  consigns 
it  to  another,  under  an  agreement  that  when  paid  for  it 
shall  become  the  property  of  the  consignee,  if  the  sheriff 

'  People  V.  Warren,  5  Hill,  440. 

'  Ruckman  v.  Cowell,  1  N.  Y.,  508;  McGuinty  v.  Herrick,  5  Wend.,  240; 
Lewis  V.  Palmer,  6  id,,  367. 

2  Bealls  V.  Guernsey,  8  Johns.,  52;  Frost  v.  Shapleigh,  7  Greenl.,  236;  see 
Coburnij.  Hopkinsi  4  Wend.,  577;  Gardt  v.  Woodbridge,  4  McLean  (U.  S.), 
329. 

*  Rinchey  v.  Stryker,  26  How.  Pr.,  75;  8.  C,  31  N.  Y.,  140;  28  id.,  45;  Frost 
1).  Mott,  34  id.,  253. 

»  Parshall  v.  Eggert,  54  N.  Y.,  18. 
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take  it  on  execution  against  the  latter,  with  notice  of  the 
agreement,  he  is  liable  to  the  owner  for  the  conversion.' 

A  sheriff  is  not  liable  to  trespass  where  he  takes  a  wagon 
from  the  possession  of  a  third  party,  who  retakes  it,  and 
his  servant  fixes  upon  it  a  whiffletree  belonging  to  such 
third  party,  without  the  knowledge  of  the  oflacer  who  again 
takes  the  wagon." 

If  a  sheriff  seizes  and  sells  goods  on  execution  unlawfully, 
he  cannot  set  up,  in  mitigation  of  damages,  a  subsequent 
sale  on  another  valid  execution,  since  such  a  sale  of  property 
already  once  sold  is  not  a  fair  sale."  In  Michigan  it  has 
been  lately  held  that  the  fact  that  a  person,  whose  goods 
were  sold  under  a  defective  process  against  him,  was  present 
at  the  sale  and  made  no  objection,  does  not,  as  between  him 
and  the  sheriff,  preclude  his  bringing  trover  for  wrongful 
conversion,  if  hii^  silence  did  not  mislead,  and  if  there  is  no 
evidence  that  he  knew  of  the  defects  in  the  process.* 

Both  the  common  law  and  the  statute  recognize  the  right 
of  the  master  of  a  vessel,  or  the  ship  owner,  to  a  lien  for 
freight,  expenses  and  charges,  and  for  his  liability  upon 
outstanding  bills  of  lading,  and  they  are  necessarily  co-ex- 
tensive with  the  value  of  the  goods.  Hence  where  goods 
have  been  shipped,  and  the  bills  of  lading  issued  and  out- 
standing, the  sheriff  cannot  levy  upon  the  goods  under  pro- 
cess against  the  shipper.  A  lien,  in  the  nature  of  a  special 
property,  exists  in  favor  of  the  master  or  ship  owner  to  their 
full  value.  If  the  sheriff  take  the  goods  he  is  liable  for 
their  full  value  in  an  action  of  tresspass  or  trover,  by  the 
ship  owner  or  master.  In  such  action,  demurrage,  too,  may 
be  allowed  from  the  time  of  the  seizure. " 

A  tender  to  a  sheriff,  by  a  judgment  debtor,  of  the  full 
amount  collected  upon  an  execution,  in  the  hands  of  the 
former,  discharges  the  Hen  of  the  execution  upon  property 
levied  on  by  virtue  thereof ;  and  in  case  of  a  refusal  to  ac- 

"  Cole  V.  Mann,  62  N.  Y.,  1;  but  see  Deutsch  ».  Reilly,  57  How.  Pr.,  75;  S. 
C,  8  Daly,  133. 

'  Parker  v.  Walrod,  16  Wend.,  514. 
'  Parker  v.  Conner,  44  N.  Y.  Supr.  Ct.,  416. 
^  Bringard  v.  Stellwagen,  41  Mich.,  54. 
*  Campbell  v.  Conner,  70  N.  Y.,  43f 
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cept  the  tender,  and  a  subsequent  sale  of  the  property  under 
the  execution,  an  action  for  conversion  will  lie. ' 

The  power  of  the  sheriff,  for  the  purpose  of  rendering  the 
levy  upon  the  interest  of  one  partner  in  the  co-partnership 
property  effectual,  to  take  possession  of  the  whole  property, 
is  merely  incidental  to  the  right  to  reach  the  debtor's  in- 
terest, and  is  to  be  exercised  as  far  as  possible  in  harmony 
with,  not  in  hostility  to,  the  rights  of  the  other  partners. 
When,  therefore,  the  sheriff  exceeds  this  limit,  and  instead 
of  levying  on  the  debtor's  interest,  levies  upon  and  seizes 
the  property  as  the  sole  property  of  the  debtor,  he  is  a  tres- 
passer." 

Where  a  claim  is  made  against  a  sheriff  for  money  in  his 
hands,  and  there  is  any  doubt  as  to  who  is  entitled  to  it,  it 
is  usual  for  the  court,  for  the  protection  of  the  officer,  to 
refuse  to  compel  him  to  decide  the  controversy  at  his  own 
risk.' 

Where  the  existence  of  a  judgment  and  the  issuing  of  an 
execution  thereon  are  admitted,  the  sheriff  is  protected  in 
enforcing  the  same,  and  will  not  be  called  upon  to  decide  to 
whom  the  judgment  belonged,  or  what  were  the  relative 
rights  of  the  parties  claiming  the  same." 

RigMs  of  Sheriff  as  to  Matters  of  Practice  in  Actions 
Against  Him.- — A  sheriff  may,  under  section  983  of  the 
Code  of  Civil  Procedure,  have  the  place  of  trial  of  an  action 
against  him  changed  to  his  own  county,  though  others  are 
joined  as  parties  defendant  and  no  personal  claim  is  made, 
against"  him." 

A  sheriff  sued  for  an  act  done  by  him  in  the  execution  of 
process  is  entitled  to  take  upon  himself  the  conduct  of  the 
defense,  and  to  retain  such  attorney  as  he  sees  fit,  notwith- 
standing he  was  indemnified  by  the  party  suing  out  the 
process ; '  unless  the  bond  of  indemnity  provides  that  the 

'  Tiffany  v.  St.  Jolin,  65  N.  Y.,  314. 

2  Atkins  V.  Saxton,  77  N.  Y.,  195;  Waddell  v.  Cook,  2  Hill,  47:  Smith  r. 
Acker,  aS  Wend.,  653. 

8  Mills  11.  Davis,  53  N.  Y.,  349. 

*  Bovee  v.  King,  11  Hun,'  350. 

'  Wintjen  v.  Verges,  1 0  Hun,  576 ;  People  v.  Kingsley,  8  Hun,  233 ;  Abraham* 
«.  Bensen,  76  N.  Y„  629. 

«  Peck  V.  Acker,  20  "Wend.,  605;  People  v.  Hayes,  7  How.  Pr.,  248. 
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sheriff  shall  notify  the  indemnitors  of  the  suit  and  give  them 
an  opportunity  to  jiefend  it.  In  the  latter  case,  if  the  sheriff 
fail  to  give  such  notice,  or  having  given  the  notice,  refuse 
to  let  the  indemnitors  defend  by  their  own  attorney  he  can- 
not recover  on  the  bond ; '  nor  can  he  recover  on  an  implied 
promise  to  repay  him  the  money  he  was  compelled  to  pay, 
because  of  .the  execution  of  the  process  in  the  manner  re- 
quested by  them." 

What  Actions  Survive  Death  of  STieriff. — Actions  against 
the  sheriff  for  wrongs  to  property,  rights  or  interests  of  an- 
other, such  as  trespass  or  trover,  may  be  continued  and 
maintained  against  the  executors  or  administrators  of  the 
sheriff,  when  they  are  not  brought  for  assault  and  battery, 
false  imprisonment,  or  on  the  case  for  injuries  to  the  person 
of  the  plaintiff,  or  of  the  testator  or  intestate  of  plaintiff  ; ' 
except  that  an  action  for  a  chattel,  formerly  styled  replevin, 
will  not  survive  the  death  of  the  defendant.'  Although  an 
action,  in  the  nature  of  replevin,  will  not  survive  the  death 
of  the  defendant,  an  action  sounding  in  damages  only,  and 
in  which  the  judgment,  when  recovered  against  an  executor 
or  administrator,  is  to  be  paid  out  of  the  estate  in  due 
course  of  administration,  does  survive,  and  may  be  con- 
tinued against  defendant's  representative.'  Even  an  action 
on  the  case  for  a  personal  injury  will  not  abate  by  the  death 
of  the  defendant  after  verdict,  report  or  decision." . 

Costs. — Costs  in  actions,  or  special  proceedings  instituted 
by  State  writs,  against  sheriffs,  or  their  deputies,  for  the 
recovery  of  damages,  or  chattels,  for  any  act  done  by  such 
officer  under  color  of  statute  authority,  or  for  an  omission 
of  a  duty  imposed  by  law,  where  the  defendant  has  final 
judgment  in  his  favor,  shall  be  taxed  at  one  and  one-half 

1  Preston  v.  Yates,  17  Hun,  93. 

"  Preston  v.  Yates,  34  Hun,  534. 

'Bond«.  Smith,  4  Hun,  48;  Bank  of  Calif ornia  «.  Collins,  5  id.,  209;  Hein- 
muUer  ®.  Gray,  13  Abb.  N.  S.,  399;-  3  R.  S.  (7th  ed.),  3807,  §§  1,  5  and  6;  id  , 
3394,  §1;  id.,  2395,  §2. 

■•  Hopkins  V.  Adams,  5  Abb.  Pr.,  351 ;  Potter  v.  Van  Vranken,  36  N.  Y.,  619 ; 
Lahey  ».  Brady,  1  Daly,  443. 

»  Hopkins  V.  Adams,  5  Abb.  Pr.,  351;  3  R.  S.  (7th  ed.),  3307,  §§  1,  5  and  6; 
id.,  2394,  §  1 ;  id.,  2395,  §  2;  3  R.  S.  (5th  ed.),  739,  §  98;  id.,  746,  §1;  Dininney 
».  Fay,  38  Barb.,  18. 

«  Code  Civ.  Pro.,  §  764. 
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times  the  costs  prescribed  by  section  3251  of  the  Code  of 
Civil  Procedure,  unless  the  officer  unites  in  his  answer  with 
a  defendant  not  entitled  to  such  additional  costs.'  This 
provision  covers  nothing  but  actual  costs.  It  does  not  cover 
disbursements." 

'  Code  Civ.  Pro.,  §  3258.  '  Code  Civ.  Pro.,  §  3259. 
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CHAPTER  VII. 

OF  SHEKIFF'S  FEES. 


1.  At  Common  Law. 
At  common  law  the  sheriff  was  bound  to  perform  his  duty 
gratuitously;  and  if  he  is  entitled  to  charge  anything  at  aU, 
he  must  show  his  title  under  some  legislative  provision.' 
It  is  even  questioned  whether,  when  expenses  are  incurred 
by  the  sheriff,  at  the  request  of  and  upon  the  promise  to 
repay  of  one  of  the  parties,  and  for  his  benefit  and  con- 
venience, he  can  recover  the  same  of  such  party.  ^  There  is 
not  a  close  analogy  between  the  relation  of  a  sheriff  to  the  pub- 
lic, and  stUl  less  between  that  of  a  sheriff  to  an  execution 
debtor,  and  that  of  a  servant  to  his  master.  The  execution 
debtor  is  subject  unto  the  sheriff,  and  is  proceeded  against 
in  invitum.  The  right  of  a  sheriff  is  positivi  juris,  not  in 
the  nature  of  a  claim  for  work  and  labor ;  hence,  where  the 
law  has  imposed  a  duty  upon  him,  he  cannot  claim  a  remu- 
neration for  fulfilling  it,  unless  the  law  has  expressly  con- 
ferred such  right. ' 

2.  Fees  as  Promded  by  the  Statutes. 

Code  of  Civil  Procedure,  Section  3307.  —  A  sheriff  is 
entitled,  for  the  services  herein  specified,  to  the  following 
fees : 

1.  For  serving  a  summons,  with  or  without  either  a  copy 
of  the  complaint,  or  a  notice  specified  in  section  419,  or  sec- 
tion 423,  of  the  Code  of  Civil  Procedure  ;  or  for  serving  or 
executing  an  order  of  arrest,  or  any  other  mandate,  for  the 

'  Dew  V.  Parsons,  1  Chitty,  295;  18  E.  C.  L.,  87;  Campbell  v.  Cothran,  56 
N.  Y.,  279. 

»  Crofut  V.  Brandt,  58  N.  T.,  106.  But  see  McKeon  v.  Horsfall,  13  Week. 
Dig.,  253;  Murtagh  v.  Conner,  15  Hun,  488;  Griffin  t).  Helmbold,  72N.  Y.,  437. 

'  Comyns  Digest,  title  —  Viscount,  F.,]. 
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service  or  execution  of  which  no  other  fee  is  specially  pre- 
scribed by  law,  except  a  subpoena,  one  dollar  for  each  per- 
son served,  or  as  to  whom  it  is  executed  ;  and  for  necessary 
traveling  to  serve  or  execute  the  same,  six  cents  for  each 
mile  traveled,  going  and  returning ;  the  traveling  fees  to  be 
computed  from  the  court  house  of  the  county  ;  or,  if  there 
are  two  or  more  court  houses,  from  that  jiearest  to  the  place 
of  service  or  execution.  But  where  two  or  more  mandates 
are  delivered  to  a  sheriff  to  be  served  upon,  or  executed 
against,  one  person,  at  one  time,  in  one  action  or  special 
proceeding ;  or  where  a  mandate  is  served  upon  or  executed 
against  two  or  more  persons,  in  one  action  or  special  pro- 
ceeding, and  in  the  course  of  one  journey  ;  the  sheriff  is  en^ 
titled,  in  all,  to  six  cents  only,  for  each  mile  traveled.' 

2.  Fm-  levying  a  warrant  of  attachment, '  against  the 
property  of  a  defendant,  issued  as  prescribed  in  title  three 
of  chapter  seven  of  the  Code  of  Civil  Procedure,  or  for  exe- 
cuting a  requisition  to  replevy  one  or  more  chattels,  one 
dollar;  and,  also,  such  additional  compensation,  for  his 
trouble  and  expenses,  in  taking  possession  of  and  preserv- 
ing the  property,  as  the  judge,  issuing  the  warrant,  or  in 
case  of  a  replevin,  as  the  court  or  a  judge  thereof  allows. 

For  TfiaTiing  and  filing  a  description  of  real  property,  or 
an  inventory  of  personal  property  attached,  twenty-five 
cents  for  each  folio  ;  for  each  necessary  copy  thereof,  twelve 
cents  for  each  folio  ;  together  with  such  compensation  to  the 
appraisers  as  the  judge  issuing  the  warrant  allows,  not 
exceeding  two  dollars  to  each  appraiser,  for  each  day  actu- 
ally employed. 

For  advertising,  during  the  pendency  of  the  action,'per- 
sonal  property  attached,  the  same  fees  as  are  allowed  to  a 
sheriff  for  advertising  -personal  property  for  sale,  by  virtue 
of  an  execution.  If  the  action  is  settled,  either  before  or 
after  judgment,  the  sheriff  is  entitled  to  poundage,  upon 
the  value  of  the  property  attached,  not  exceeding  the  sum 
at  which  the  settlement  is  made." 

3.  For  a  copy  necessarily  made  by  him,  of  a  summons  or 
other  mandate,  or  of  a  complaint,  affidavit,  or  other  paper 

'  Code  Civ.  Pro.,  §  3307,  subd.  1. 
2  Code  Civ.  Pro.,  §  3307,  subd.  2. 
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served  by  him,  where  no  fee  is  specially  prescribed  by  law, 
twelve  cents  for  each  folio." 

4.  For  notifying  jurors  to  attend  a  trial  term  of  a  court 
of  record,  fifty  cents  for  each  cause  placed  upon  the  calendar 
for  trial  by  a  jury,  to  be  paid  by  the  party  first  putting  the 
cause  on  the  calendar  for  that  term.  But  the  sheriff  is  not 
entitled  to  more  than  one  dollar  and  fifty  cents  for  calendar 
fees  in  one  action.  The  plerk  shall  not  put  a  cause  upon 
the  calendar,  for  trial  by  a  jury,  until  the  fee  above  speci- 
fied is  paid  to  him  for  the  use  of  the  sheriff.  And  where 
the  cause  is  tried  at  a  subsequent  term  without  a  new  note 
of  issue,  as  prescribed  in  section  977  of  the  Code  of  Civil 
Procedure,  the  party  moving  the  trial  must  pay  to  the 
clerk,  for  the  use  of  the  sheriff,  the  calendar  fee  or  fees  re- 
maining unpaid.'  A  county  clerk  :will  not  be  compelled 
to  place  a  cause  for  trial  on  the  calendar  unless  the  sheriff's 
calendar  fee  is  paid  of  tendered, him.'  The  sheriff  is  entitled 
to  three  term  fees  since  the  Code  of  Civil  Procedure  took 
effect,  although  he  had  previously  received  three  term  fees.* 

5.  For  notifying  jurors  d/rawn  to  attend  uponawfit  of  in- 
quiry, or-  to  try  the  validity  of  a  claim  to  personal  property, 
seized  by  virtue  of  a  warrant  of  attachment,  or  an  execution, 
or  in  obedience  to  a  precept,  issued  by  commissioners  ap- 
pointed to  inquire  concerning  the  incompetency  of  a  person 
to  manage  himself  or  his  affairs,  in  consequence  of  idiocy, 
lunacy  or  habitual  drunkenness,  or  in  any  case  not  provided 
for  in  the  "last  preceding  subdivision  of  this  section,"  in- 
cluding the  making  and  return  of  the  inquisition  when  re- 
quired, for  each  juror  notified,  twenty-five  cents.  For 
attending  a  jury  when  required,  in  such  a  case,  two  dollars." 

6.  For  receiving  an  execution  against  property ,  entering  it 
in  his  books,  searching  for  property,  and  postage  on  the  re- 
turn, when  made  through  the  post-office,  fifty  cents.  If 
required  by  the  sheriff,  that  fee,  together  with  his  fee  for 
returning  the  execution,  must  be  paid,  by  the  person  in 
whose  behalf  the  execution  is  issued,  at  the  time  when  it  is 

I  Code  Civ.  Pro.,  §  3307,  subd.  3. 

■'  Code  Civ.  Pro.,  §  3307,  subd.  4. 

3  Little  V.  Coyle,  60  How,  Pr.,  76;  S.  C,  3  Month.  Law  Bull.,  14. 

"  Little  V.  Coyle,  60  How.  Pr.,  76;  S.  C;,  3  Month.  Law  Bull.,  14. 

5  Code  Civ.  Pro.,  §  8307,  subd.  5. 
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delivered  to  the  sheriff,  who  is  not  bound  to  execute  it  unless 
the  fee  is  so  paid.  For  mileage  upon  an  execution,  for  each 
mile,  going  only,  ten  cents  ;  "  to  be  computed  as  prescribed 
in  subdivision  first  of  this  section."  ' 

7.  For  collecting  money  hy  virtue  of  an  execution,  a  war- 
rant of  attachment,  or  an  attachment  for  the  payment  of 
money  in  an  action  or  special  proceeding ;  or  by  virtue  of  a 
warrant  for  the  collection  of  money,  issued  by  the  comp- 
troller, or  by  a  county  treasurer;  in  any  county  except  New 
York,  Kings  or  Westchester,  three  per  centum  upon  the 
sum  collected,  not  exceeding  $250,  and  two  per  centum  upon 
the  residue  of  the  sum  collected,  and  in  either  of  the  counties 
of  New  York,  Kings  or  Westchester,  two  and  one  half  per 
centum  upon  the  sum  collected,  not  exceeding  $250,  and 
one  and  one- quarter  per  centum  upon  the  residue  of  the 
sum  collected  ;  and,  also,  where  an  execution  is  stayed  after 
a  levy,  by  order  of  the  court  or  otherwise,  or  where  a  levy 
is  upon  a  live  animal,  or  speedily  perishable  property,  such 
additional  compensation,  for  his  trouble  and  expense  in 
taking  care  of  and  preserving  the  property,  as  the  court  or 
a  judge  thereof  allows.  Where  a  settlement  is  made  after 
a  levy  by  virtue  of  an  execution,  the  sheriff  is  entitled  to 
poundage  upon  the  value  of  the  property  levied  upon,  not 
exceeding  the  sum  at  which  the  settlement  is  made,  and  to 
the  additional  compensation  for  his  trouble  and  expense,  if 
any,  above  provided  for.'  The  sum  to  be  allowed  for 
"trouble  and  expense"  is  in  the  discreftion  df  the  court, 
and  an  order  fixing  it  will  not  be  reviewed  by  the  Court  of 
Appeals.  The  judge,  or  the  court,  may  determine  the  mat- 
ler  on  affidavits ;  where  the  facts  are  disputed,  a  reference 
may  be  ordered  to  determine  them.'  The  general  term, 
however,  will  review  the  order  of  the  court  or  judge  below, 
and  it  may  make  such  order  as  in  the  premises  should  have 
been  made  below.* 

If  after  levy  made  under  an  execution,  the  judgment  is 

1  Code  Civ.  Pro.,  §  3307,  subd.  6. 
5  Code  Civ.  Pro.,  §  3807,  subd.  7. 

3  German  Am.  Bank  v.  Morris  Run  Coal  Co.,  74  N.  Y.,  58;  dismissing  ap- 
peal S.  C,  9  Hun,  205. 
*  Griffin  v.  Helmbold.  72  N.  Y.,  437. 
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modified  or  reversed,  the  sheriff  is  entitled  to  fees  only  on 
the  sum  actually  collected.' 

Where  a  transcript  of  a  judgment  of  the  marine  court  of 
the  city  of  New  York  is  filed  in  the  county  clerk's  office, 
and  an  execution  thereon  issued  to  the  sheriff,  it  is  to  be 
deemed  a  judgment  of  the  court  of  common  pleas  ;  and  the 
sheriff  is  not  entitled  to  charge  poundage  as  allowed  upon 
execution  from  the  marine  court,  but  is  restricted  to  his 
statutory  allowances.' 

The  poundage  and  fees  allowed  by  statute  to  a  sheriff 
upon  an  execution  are  in  full  compensation  for  his  services 
and  expenses  in  executing  the  writ.  He  is  not  entitled  to 
charge  for  keeping  and  watching  the  property  levied  on 
(except  in  case  of  a  stay,  or  where  the  levy  is  upon  a  live 
animal,  or  speedily  perishable  property),'  for  boxing  and 
removing  the  same,  for  storage,  for  cataloguing  or  other 
preparations  for  sale,  or  for  auctioneer' s  fees  ;  nor  can  he 
charge-  for  premiums  paid  for  insurance,  or  for  expenses  by 
reason  of  an  adverse  claim  to  the  property.'  Where,  how- 
ever, on  consent  of  the  parties,  the  court  directs  the  employ- 
ment of  an  auctioneer,  the  sheriff  may  charge  as  an  expense 
the  legal  fees,  and  no  more,  of  such  auctioneer.  °  A  sheriff 
is  entitled  to  his  fees  on  all  executions  in  his  hands  which 
were  made,  or,'but  for  settlement  between  the  parties,  might 
have  been  made  out  of  the  property  levied  on.°  Even 
though  executions  be  issued  upon  several  judgments  between 
the  same  parties  and  for  the  same  original  debt. '  Although 
the  debtor  have  real  property,  unless  there  be  proceedings 
commenced  to  sell  the  same  on  the  execution,  the  sheriff  is 
not  entitled  to  poundage  if  the  execution  be  settled  with- 
out a  levy  on  personal  property.'  If  the  plaintiff  direct  a 
levy  on  specific  property,  and  afterwards  direct  it  to  be  re- 

1  Campbell  v.  Cothran,  56  N.  Y.,  279. 

'^  Crofut ».  Brandt,  58  N.  Y.,  106.  In  this  case  the  authorities  as  to  fees, 
chargeable  by  a  sherifE,  are  collated. 

'  Code  Civ.  Pro  ,  §  3307,  subd.  7. 

«  Crofut  V.  Brandt,  58  N.  Y.,  106;  Lord  «.  Richmond,  88  How.  Pr.,  173; 
Townsend  v.  Ross,  45  N.  Y.  Super.  Ct,,  447. 

»  Griffin  »  Helmbold,  73  N.  Y.,  437. 

•  fenickerbacker  v.  Shipherd,  3  Cow.,  383. 

'•  Scott  r.  Shaw,  13  .Johns.,  378. 

'  People  V.  Adams,  1  Code  R.  (N.  S.),  326. 
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leased,  lie  is  liable  to  the  sheriff  for  his  poundage.'  And 
where  executions  are  issued  and  levied  in  several  counties, 
each  sheriff  is  entitled  to  his  poundage  from  the  plaintiff, 
but  only  one  set  of  fees  can  be  collected  of  the  execution 
debtor." 

8.  For  advertising  real  or  per  scmal  property  for  sale  by 
virtue  of  an  execution,  warrant  of  attachment  or  other  war- 
rant specified  in  subdivision  seven  of  the  Code  of  Civil  Pro- 
cedure, section  3307,  two  dollars,  unless  it  is  stayed  or 
settled  before  sale,  and,  in  that  case,  one  dollar.' 

9.  For  making  duplicate  certificates  of  the  sale  of  real 
proper,ty,  by  virtue  of  an  execution,  twenty -five  cents  for 
each  folio. 

For  drawing  and  executing  a  conveyance  upon  a  sale  of 
real  property,  two  dollars,  to  be  paid  by  the  grantee. 

T7ie  sheriff  is  also  entitled  to  the  printer\s  fees,  as  pre- 
scribed by  law,  paid  by  him  for  the  publication,  not  more 
than  six  weeks,  of  the  notice  of  the  sale  of  real  property, 
and  he  may  require  the  party  directing  the  sale  to  advance 
the  printer' s  fees,  in  which  case  he  must  repay  the  same 
out  of  the  proceeds.  Where  the  notice  is  published  more 
than  six  weeks,  or  the  sale  is  postponed,  the  expense  of 
continuing  the  publication,  or  of  publishing  the  notice  of 
postponement,  must  be  paid  by  the  person  requesting  it. 
Where  two  or  more  executions  against  the  property  of  one 
judgment  debtor  are  in  the  hands  of  the  sheriff  when  the 
property  is  first  advertised,  the  sheriff  is  entitled  to  prin- 
ter's fees  upon  only  one  execution,  and  he  must  elect  upon 
which  execution  he  will  receive  the  same."  The  printer's 
fees  are  seventy-five  cents  for  the  first  insertion,  and  fifty 
cents  for  each  subsequent  insertion,  for  each  folio. ' 

If,  after  the  advertisement  for  the  sale  of  real  estate  on 
execution  has  commenced,  the  execution  debtor  procures 
and  serves  an  injunction  restraining  the  sale,  all  proceed- 
ing thereon,  "except  to  adjourn  the  sale  from  time  to  time 
as  they  may  be  advised,  until  the  determination  of  the  ac- 

'  Crocker  on  SherifEa,  488,  §  1162  (2d  ed.). 
^  Bolton  V.  Lawrence,  9  Wend.,  435. 
[ ,  2  Code  Civ.  Pro.,  §  3307,  subd.  8. 
4  Code  Civ.  Pro.,  §  3807,  subd.  9. 
'  Code  Civ.  Pro.,  §  3317. 
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tion  or  the  further  order  of  the  court,"  it  amounts  to  a 
request  by  him  for  the  postponement,  and  he  is  liable  to 
pay  to  the  sheriff  the  expense  of  publishing  the  notice  of 
postponement.' 

10.  For  returning  any  mandate,  which  he  is  required  by 
law  to  return,  twelve  cents. 

For  a  certified  copy  of  an  execution,  and  of  the  return 
of  satisfaction  thereupon,  delivered  to  the  person  making 
the  pajTnent  of  the  execution,  twenty -five  cents." 

11 .  For  posting  and  publisMng  the  notice  of  sale,  selling 
and  contieying  real  property,  in  pursuance  of  a  direction 
contained  in  a  judgment,  the  like  fees  as  for  the  same  ser- 
vices upon  the  sale  of  real  property  by  virtue  of  an  execu- 
tion ;  but  where  real  property  is  sold  under  a  judgment  in 
an  action  to  foreclose  a  mortgage,  the  sheriff's  entire  com- 
pensation cannot  exceed  fifty  dollars. " 

12.  For  taking  a  bond  for  the  liberties  of  the  jail,  one 
dollar. 

For  taking  any  other  bond  or  any  undertaking,  wMcli 
he  is  authorized  to  take,  fifty  cents. 

For  a  certified  copy  of  such  a  bond  or  undertaking, 
twenty-five  cents.* 

13.  For  executing  any  mandate,  requiring  him  to  put  a 
person  in  possession  of  real  property,  other  than  a  warrant 
to  remove  any  person  from  lands  belonging  to  the  people  of 
the  State,  or  to  Indians,  and  removing  the  person  in  posses- 
sion, one  dollar  and  filty  cents,  and  the  same  travel  fees  as 
upon  the  service  of  a  summons. ' 

14.  For  each  person  committed  to  or  discharged  from 
prison,  in  an  action  or  a  special  proceeding,  one  dollar,  to 
be  paid  by  the  person  at  whose  instance  he  is  imprisoned. 

For  attending  before  an  officer  for  the  purpose  of  surren- 
dering a  prisoner,  or  receiving  into  custody  a  prisoner  sur- 
rendered, in  exoneration  of  his  bail,  including  all  his  services 
upon  such  a  surrender  or  receipt,  one  dollar. " 

'  Van  Gelder  ti.  Van  Gelder,  26  Hun,  356,  Smith  v.  Martin,  18  Wend.,  S90. 
'  Code  Civ.  Pro.,  §  3307,  subd.  10. 
^  Code  Civ.  Pro.,  §  3307,  subd.  11. 

*  Code  Civ.  Pro.,  §  33P7,  subd.  13. 
5  Code  Civ.  Pro.,  §  3307,  subd.  13. 

•  Code  Civ.  Pro.,  §  3307,  subd.  14. 
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Upon  the  arrest  under  a  body  execution,  the  judgment  is 
satisfied  so  long  as  the  defendant  continues  in  custody  under 
the  arrest,  and  the  sheriff  is  entitled  to  his  poundage  on 
the  execution,  whenever  the  defendant  is  discharged  by  the 
payment  of  the  judgment,  or  under  the  act  for  the  relief  of 
debtors,  or  by  the  consent  of  the  plaintiff. '  And  though  the 
plaintiff  consent  to  his  discharge,  the  judgment  debtor  is 
not  entitled  thereto,  until  he  or  the  plaintiff  shall  have  paid 
the  poundage  and  other  fees  to  which  the  sheriff  is  by  law 
entitled."  As  the  sheriff  has  incurred  the  risk  of  an  escape, 
he  is  entitled  to  his  poundage  where  one  taken  on  execution 
is  discharged,  on  the  ground  that  no  previous  execution 
against  property  had  been  issued.'  But  he  is  not  entitled 
to  fees  for  the  arrest  of  one  exempt  from  arrest,  or  where 
the  arrest  for  any  reason  is  absolutely  void." 

15.  For  attending  a  view,  two  dollars  for  each  day,  and 
or .  traveling,  going  and  returning,  eight  cents  for  each 

mile.' 

16.  For  bringing  up  a  prisoner,  upon  a  writ  of  habeas  ' 
corpus,  to  inquire  into  the  cause  of  detention,  one  dollar 
and  fifty  cents ;   and  for  traveling  to  and  from  the  jail, 
twelve  cents  for  each  mile. 

For  bringing  up  a  prisoner,  upon  any  other  writ  of 
habeas  corpus,  the  same  fees;  and  for,  attending  the  court 
or  judge  thereupon,  one  dollar  for  each  day.  The  sheriff 
is  entitled,  further,  upon  any  writ  of  habeas  corpus,  to  his 
actual  and  necessary  expenses." 

17.  For  any  services,  which  may  be  rendered  by  a  con- 
stable, other  than  those  specially  provided  for  in  section 
3307  of  the  Code,  the  same  fees  as  are  allowed  by  law  to  a 
constable  for  those  services. ' 

The  authority  to  raise  the  power  of  the  county  to  assist 

'  Adams  v.  Hopkins,  5  Johns.,  252;  Scott  v.  Shaw,  13  id.,  378;  Campbell  v. 
Cothran,  56  N.  Y.,  379;  Cooper  v.  Bigelow,  1  Cow.,  66;  Chapman  «.  Hatt,  11 
Wend.,  41;  Koenig  v.  Steckel,  58  N.  Y.,  475;  Ryle  v.  Falk,  34  Hun,  355. 

2  Ryle  V.  Falk,  24  Hun,  255;  S.  C,  60  How.  Pr.,  516 ;  S.  C,  afl'd  on  opinion 
of  Davis,  J.,  at  Gen'l  Term,  86  N.  Y.,  641. 

»  Scott  V.  Shaw,  13  Johns.,  378. 

■*  Wragg  V.  Swart,  10  Johns.,  93. 

'  Code  Civ.  Pro.,  §  3307,  subd.  15. 

«  Code  Civ.  Pro.,  §  3307,  subd.  10. 

'  Code  Civ.  Pro.,  §  3307,  subd.  1-. 
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him  in  overcoming  resistance  to  process  is  now  given  to  the 
sheriff  only.  And  any  constable  may  require  the  sheriff  of 
his  county,  in  case  he  fears  resistance  to  a  mandate  of  a  jus- 
tice of  the  peace  given  him  to  serve,  to  take  the  mandate 
and  make  the  service  himself."  Hence  the  sheriff  may,  in  a 
certain  contingency,  be  required  to  render  any  service  which 
a  constable  may  render.  For  the  fees  of  constables  in  any 
particular  case,  see  post,  part  three,  chapter  V. 

18.  For  executing  a  warrant,to  remove  any  person  from 
lands  belonging  to  the  people  of  the  State,  or  to  Indians, 
such  a  sum  as  the  comptroller  audits  and  certifies  to  be  a 
reasonable  compensation." 

19.  For  gimng  notice  of  any  general  or  special  election 
to  all  the  officers,  to  whom  he  is  required  by  law  to  give 
such  a  notice,  one  dollar  for  each  town  or  ward,  in  addition 
to  the  expense  of  publishing  the  notices,  as  required  by  law, 
payable  from  the  county  treasury. " 

20.  For  notifying  constables  to  attend  a  court,  fifty  cents 
for  each  constable  notified.  * 

21.  For  attending  a  term  of  a  court,  which  he  is  required 
by  law  to  attend,  for  each  day,  three  dollars.' 

The  provisions  of  section  3307  of  the  Code,  except  the 
limitation  of  amount  contained  in  subdivision  eleven  thereof 
does  not  affect  any  special  statutory  provision,  remaining 
unrepealed,  relating  to  the  fees  and  expenses  of  the  sheriff 
of  the  city  and  county  of  New  York,  or  the  sheriff  of  the 
'  county  of  Kings.  ° 

Special  statutory  provisions  for  the  city  and  county  of 
New  York. — In  case  of  sales  onforclosure,  the  sheriff  shall 
be  entitled  to  receive  the  following  fees,  and  no  more : 

For  receiving  order  of  sale  and  posting  notices  of  sale, 
ten  dollars  ;  for  attending  sale,  ten  dollars  ;  for  drawing 
each  deed  of  premises  sold,  five  dollars  ;  for  attending  and 
adjourning  a  sale,  at  the  request  of  the  plaintiff  in  the 
action,  or  by  order  of  the  court,  three  dollars,  but  no  more 
than  three  such  adjournments  in  one  action  shall  be  charged 
for ;  for  making  report  of  sale,  five  doUars  ;  for  paying  over 
surplus  moneys,  three  dollars. 

'  Code  Civ.  Pro.,  §3158,  ante,  p.  l&l.  *  Code  Civ.  Pro.,  §  3307,  subd.  20. 

«  Code  Civ.  Pro.,  §  3307,  subd.  18.  *  (jo^e  Civ.  Pro.,  §  3307,  subd.  3L 

3  Code  Civ.  Pro.,  §  3307,  subd.  19.  «  Code  Civ.  Pro.,  §  330& 
38 
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And  all  disbursements  made  by  him  for  printers'  fees  at 
the  rate  allowed  by  law  therefor,  fees  of  officers  for  taking 
acknowledgments  and  administering  oaths,  and  all  auction- 
eer's fees  actually  paid  by  him,  but  not  to  exceed  for  such 
auctioneer's  fees  twelve  dollars  for  each  parcel  separately 
sold,  which  auctioneer's  fees  shall  be  paid  by  the  purchaser 
of  the  parcel  in  addition  to  the  amount  bid  by  him 
therefor. ' 

It  shall  be  the  duty  of  the  clerk  of  every  court  for  which 
a  panel  of  grand  jurors  shall  be  summoned  by  the  sheriff  of 
the  city  and  county  of  New  York,  to  notify  the  supervisors. 
of  every  case  in  which  less  than  a  majority  of  the  persons- 
named  in  the  panel  shall  be  returned  as  personally  served, 
and  the  supervisors  are  prohibited  from  allowing  or  paying 
any  fees  or  charges  to  the  sheriff  for  serving  any  of  the- 
persons  named  in  a  panel  in  relation  to  which  they  shall  be 
so  notified,  or  for  making  any  return  thereto." 

Special  Statutory  Provision/or  Kings  County. — This  pro- 
vision for  the  fees  of  sheriff  on  foreclosure  sale  is  the  same 
as  that  given  above  for  New  York  county,  except  that  the- 
number  of  adjournments  which  may  be  charged  for  is  not 
limited,  and  the  disbursement  for  auctioneer's  fees  are- 
those  only  which  are  paid  to  licensed  auctioneers,  and  are 
limited  to  ten  dollars  for  each  parcel  sold  separately. ' 

Deputy  Sheriff  Attending  Courts. — A  deputy  sheriff  is 
entitled,  for  attending  a  sitting  of  a  court  of  record,  pursu- 
ant to  a  notice  from  the  sheriff,  to  two  dollars  for  each  day' s  * 
actual  attendance  in  any  county  in  the  State,  except  Kings 
and  New  York,  and  mileage  as  allowed  by  law  to  trial  jurors 
in  courts  of  record.  These  fees  must  be  paid  by  the  county 
treasurer,  upon  the  production  of  the  certificate  of  the 
clerk,  stating  the  number  of  days  that  the  "  constable"  at- 
tended. '    But  there  is  no  provision  requiring  or  authorizing 

'  La-ws  of  1869,  chap.  569,  §  3,  as  amended  by  Laws  of  1874,  chap.  192;  see 
Code  of  Civ.  Pro.*  §  3307,  subd.  11;  Schermerhom  v.  Prouty,  80  N.  Y.,  317. 
N.  y.  City  Consol,  Act  of  1883,  §  1088. 

«  Laws  of  1853,  chap.  498,  §  9,  as  amended  by  Laws  of  1877,  chap.  417;  3 
E.  S.  (7th  ed.),  2563,  §  9. 

'  Laws  of  1876,  chap.  439,  §  2;  3  R.  S.  (7th ed.),  2468,  §  3;  see  Kerrigan  v. 
Force,  63  N.  Y.,  381. 

*  Code  Civ.  Pro.,  3813,  as  amended  in  1881  (chap.  122).     The  Cpde  provision 


Siiekiff's  Fees.  595 

sheriffs  to  notify  their  deputies  to  attend  a  sitting  of  court. 
A  general  deputy  may  attend  for  his  principal.  But  in 
that  case  the  sheriff  would  be  entitled  to  three  dollars  per 
Siem,  though  the  services  are  rendered  by  a  deputy.' 
*  Fees  of  Sheriffs  for  State  Services. — Whenever  a  sheriff 
shall  be  required,  by-  any  statutory  provision,  to  perform 
any  service  in  behalf  of  the  people  of  this  State,  and  for 
their  benetit,  which  sKaU  not  be  made  chargeable  by  law  to 
his  county,  or  to  some  officer  or  other  person,  his  account 
for  such  services  shall  be  audited  by  the  comptroller,  and 
be  paid  out  of  the  treasury.' 

Transportation  of  Convicts. — The  rate  of  compensation 
to  sheriffs  for  conveying  one  convict  to  a  State  prison  or 
penitentiary,  from  the  county  prison,,  for  each  mile  actually 
traveled,  is  twenty  cents;  for  conveying  two  convicts,  for  each 
mile  so  traveled,  thirty-five  cents ;  for  conveying  three  con- 
victs, for  each  mile  so  traveled,  forty  cents  ;  and  for  convey- 
ing four  or  more  convicts,  for  each  mile  so  traveled,  twelve 
cents  each ;  with  one  dollar  per  day  for  the  maintenance  of 
each  convict  while  on  the  way  to  a  State  prison  or  peniten- 
tiary, but  not  exceeding  one  dollar  for  every  thirty  miles  of 
travel,  in  f uU  of  aU  charges  and  expenses  in  the  jjremises. ' 
All  the  convicts  who  shall  be  sentenced  to  imprisonment  in 
the  same  State  prison,  or  to  the  same  house  of  refuge,  at 
one  session  of  a  criminal  court,  shall  be  transported  at  the 
same  time,  unless  said  court  shall  expressly  direct  other- 
'wise,'  except  that  this  statute  does  not  apply  to  the  trans- 
portation of  convicts  from  the  city  of  New  York  to  the 
house  of  refuge  for  juvenile  delinquents.' 

Transportation  of  Juvenile  Delinquents  and  Insane 
Criminals. — The  boards  of  supervisors  in  the  respective 
counties  of  this  State  are  hereby  empowered,  and  it  shall 
be  their  duty  annually  to  fix  and  determine  the  compensa- 

"was  for  constables  originally  wliom  the  sherifE  was  required  by  §  97  to  notify 
.to  attend.    In  1881  deputy  sheriffs  were  included  in  §  3313,  but  not  in  §  97. 

'  Code  Civ.  Pro.,  §  97;  Day  v.  Mayor,  66  N.  Y.,  592. 

'  1  R.  8.  (.5th  ed.),  878,  §  171;  id.  (6th  ed.),  907,  §  236;  3  id.  (7th  ed.),  967, 
;§76. 

3  Laws  of  1877,  chap.  138,  §  1. 

*  Laws  of  1847,  chap.  497,  §  5;  3  R.  S.  (7th  ed.),  3583,  §  5. 

'  Laws  of  1847,  chap.  497,  §  6;  3  R.  S.  (7th  ed.),  3583,  §  6. 
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tion  to  be  allowed  and  paid  to  officers,  for  the  conveyance 
•of  juvenile  delinquents  to  the  houses  of  refuge,  and  of  luna- 
tics to  the  insane  asylums,  and  no  other  or  greater  amount 
than  that  so  fixed  and  determined  shall  be  allowed  and  paid 
for  such  service.' 

Sheriff'' s  Fees  in  Criminal  Cases. — The  fees  to  sheriffs 
for  every  person  committed  to  prison,  are  thirty-seven  and 
a  half  cents  ;  for  every  prisoner  discharged  from  prison, 
thirty-seven  and  a  half  cents ;  for  sunimoning  a  grand  jury 
for  a  Court  of  Oyer  and  Terminer  or  general  sessions,  ten 
dollars ;  for  serving  a  warrant,  or  performing  any  other 
duty  which  may  be  performed  by  a  constable,  the  same 
fees  as  are  allowed  by  law  to  a  constable  for  such  service." 

On  County  Treasurer' s  Warrants. — The  sheriff  shall  be 
entitled  to  the  same  fees  upon  a  county  treasurer's  warrant 
to  collect  tax  out  of  personal  property,'  or  upon  such  offi- 
cer's warrant  against  a  defaulting  collector,'  as  upon  execu- 
tions out  of  the  Supreme  Court. 

On  Attachments  Against  Vessels. — The  sheriff  shall  be 
entitled,  in  proceedings  under  the  act  of  1862  (chapter  482, 
of  Liens  on  Vessels),  to  the  following  fees  and  expenses :  For 
serving  warrant,  one  dollar ;  for  returning  the  same,  one 
dollar ;  for  the  expenses  of  keeping  the  vessel  in  custody, 
the  necessary  sums  paid  by  him  therefor,  not  exceeding, 
however,  the  sum  of  two  dollars  and  fifty  cents  for  each 
day  the  vessel  shaU  have  been  held  by  him  in  custody. 
Such  sheriff  shall  not  be  entitled  to  I'eceive  any  other  or 
greater  sums  than  those  above  specified,  for  any  service 
rendered  yyj  him  in  any  proceeding  under  said  act,  nor  shall 
he  be  allowed  expense  of  custody  upon  more  than  one  war- 
rant at  the  same  time.  All  costs,  disbursements  and  fees 
shall  be  verified. by  afl&davit,  and  adjusted  by  the  officer 
who  issued  the  warrant." 

Fees  Under  Military  Code. — Each  officer,  to  whom  a  war- 
rant for  the  collection  of  fines  may  be  directed,  shall  be  en- 

'  Laws  of  1859,  chap.  354,  §  1;  3  R.  8.  (7th  ed.),  2584. 
'  3  R.  S.  (5th  ed.),  1050,  §  17;  id.  (6th  ed.),  1053,  §  33;  id.  (7th  ed.),  3579,  § 
11 ;  see  Code  Civ.  Pro.,  §  3158,  post,  part  3,  chap.  V. 
«  Laws  of  1836,  chap.  461;  3  R.  8.  (7th  ed.),  lOtl. 
■"  Laws  of  1862,  chap.  194;  3  R.  8.  (7th  ed.),  1014. 
s  Laws  of  186>,  chap.  402,  §  14;  3  id.  (7th  ed.),  3407,  §  14;  see  anU,  p.  493. 
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titled  to  the  same  fees,  and  be  subject  to  the  same  penalty, 
ior  any  neglect,  as  are  allowed  and  provided  for  executions 
issued  out  of  justices'  coiirts.  For  all  other  services  and 
•commitments,  the  sheriff,  jailer  and  consta,bles  executing 
the  same  shall  be  entitled  to  the  like  fees  as  for  similar  ser- 
vices in  civil  cases.' 

Salvage  as  to  Wrecks. — All  sheriffs,  coroners  and  wreck 
.masters,  and  all  persons  employed  by  them,  and  all  other 
persons  aiding  and  assisting  in  the  recovery  and  preserva- 
tion of  wrecked  jjroperty,  shall  be  eatitled  to  a  reasonable 
allowance  as  salvage,  for  their  services,  and  to  all  expenses 
incurred  by  them  in  the  performance  of  such  services,  out 
of  the  property  saved,  and  the  officer  having  the  custody 
of  such  property  shall  detain  the  same,  until  such  salvage 
and  expenses  shall  be  paid.  The  whole  salvage  that  shall 
be  claimed  in  any  case  shall  not  exceed  one-half  of  the  value 
■of  the  property  or  proceeds  on  which  such  salvage  shall  be 
•charged,  and  every  agreement,  order  or  adjustment,  allow- 
ing a  greater  salvage,  shall  be  void." 

~  Fees  on  Investigation  as  to  Fires. — Except  in  the  cities 
of  New  York,  Buffalo  and  Brooklyn,  the  compensation  of 
the  officers  holding  the  inquest,  and  their  actual  and  neces- 
sary expenses,  shall  be  fixed,  audited  and  paid  in  the  same 
manner  as  the  compensation  and  actual  and  necessary  ex- 
penses of  coroners  are  now  provided  for  by  law.' 

Disbursement  for  Oafh^  Postage.,  etc. — Where  an  officer 
or  other  person  is  required,  in  the  course  of  a  diity  imposed 
aipon  him  by  law,  to  take  an  oath,  to  acknowledge  an  in- 
strument, to  cause  an  instrument  to  be  filed  or  recorded,  or 
to  transmit  a  paper  to  another  officer,  he  is  entitled,  in  addi- 
tion to  the  fees,  or  other  compensation  for  the  service,  pre- 
-scribed  by  law,  to  the  fees,  necessarily  paid  by  him,  to  the 
officer  who  administered  the  oath,  or  took  the  acknowledg- 
ment, or  filed  or  recorded  the  instrument ;  and  to  the  ex- 
pense of  transmitting  the  paper,  including  postage,  where 
i;he  transmission  is  lawfully  made  through  the, post-office.' 

'  Military  Code,  203,  subds.  2  and  3,  as  amended  by  chap.  547  of  tlie  Laws  of 
1880;  1  R.  S..(7tli  ed.),  777,  §  208;  Laws  of  1870,  chap.  80,  §  303;  seeterife,  509. 

'  See  ante,  p.  484;  3  R.  S.  (5th  ed.),  962,  §§  13  and  13;  id.  (6th  ed.),  980,  §§ 
13  and  13;  8  id.  (7th  ed.),  2081,  §§  12  and  13. 

»  Laws  of  1857,  chap.  504,  §  7;  3  R.  S.  (7th  ed.),  2145,  §  7;  see  anU,  p.  482. 

*  Code  .Civ.  Pra,  §  8391. 
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3.  Fees,  How  Paid  and  Collected. 

On  Execution.— 'Ptie  fees  of  a  slieriflf,  upon  an  execution 
against  propei'ty,  other  tlian  those  with  respect  to  which  it 
is  specially  pi-escribed  by  statute,  either  that  they  must  be 
paid  by  a  particular  person,  or  that  they  may  be  included 
in  the  costs  of  the  party  in  whose  favor  the  execution  is 
issued,  must  be  collected  by  virtue  of  the  execution,  in  the 
same  manner  as  the  sum  therein  directed  to  be  collected." 
But  where  the  sheriff  is  prevented  from  selling  by  the  ex- 
press directions  of  the  plaintiff  or  his  attorney,  or  where . 
he  is  notified  that  the  judgment  is  paid  and  satisfied,  he  has 
no  right  to  sell  for  the  purpose  of  collecting  his  fees.'  He 
must  look  to  the  plaintiff  or  to  his  attorneys  for  his  fees. 

For  Services  Rendered  the  State. — Where  the  fees  or 
other  charges  of  an  officer  are  chargeable  to  the  State,  they 
must  be  audited  by  the  comptroller,  and  paid  on  his  war- 
rant, except  as  otherwise  specially  psescribed  by  law."  So, 
for  fees  and  expenses  of  sheriffs,  criers,  constables  and 
police  officers  attending  general  terms.*  So,  for  services 
and  exi)enses  in  transporting  convicts  to  State  prisons. 
And  whenever  any  sheriff  shall  produce  to  the  comptroller 
a  statement  of  his  account  for  such  services  and  expenses, 
certified  by  the  clerk  or  agent  of  the  prison  to  which  the 
, 'Convict  was  transported  to  be  correct,  and  that  there  are  no 
funds  at  such  prison  applicable  to  the  payment  thereof,  it 
shall  be  the  duty  of  the  comptroller  to  draw  his  warrant 
on  the  treasurer  in  favor  of  such  sheriff"  for  the  amount  of 
his  account. "  On  the  delivery  of  a  convict  or  convicts  to 
the  keeper  of  a  State  prison,  or  to  the  superintendent  of  a 
house  of  refuge,  the  sheriff,  or  other  person  having  charge 
of  the  same,  shall  make  and  render  to  the  agent,  keeper  or 
clerk  of  the  prison,  or  superintendent  of  the  house  of  refuge, 
an  account  of  the  number  of  days  spent  in  coming,  and  the 
estimated  time  necessary  in  returning  home,  and  the  amount 

'  Code  Civ.  Pro.,  §  3309. 

« Van  Kirk  V.  Sedgwick,  38  Hun,  37;  S.  C.  aff'd,  87  N.  Y.,  265;  Craft  v. 
Merrill,  14  N.'Y.,  456;  Jackson  v.  Anderson,  4  Wend.,  474;  Bolton e.  Lawrence, 
9  id.,  485. 

3  Code  Civ.  Pro.,  §  3295. 

-  Laws  ofU870,  chap.  408;  Code  Civ.  Pro.,  §^3. 

'  Laws  of  1840,  chap.  25;  8  R.  S.  (7th  ed.),  2582,  2583. 
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actually  expended  for  the  traveling  expenses  and  sustenance 
of  himself,  his  assistants  and  the  convicts  in  charge,  in  com- 
ing to  said  prison  or  house  of  refuge,  and  the  estimated  like 
■expenses  in  returning ;  which  account  shaU  then  by  him  be 
certified  on  oath  to  be  correct,  and  that  the  number  of  per- 
sons employed  as  assistants  were,  in  his  opinion,  necessary 
for  the  safe  keeping  and  delivery  of  such  convicts,  to  which 
shall  be  added  the  certificate  of  either  the  agent,  keeper  or 
■clerk  of  such  prison,  or  superintendent  of  such  house  of 
refuge,  setting  forth  the  number  of  convicts  so  delivered, 
and  the  distance  from  such  prison  to  the  place  of  their  con- 
viction. The  keeper  of  the  respective  prisons,-  and  sup^er- 
intendents  of  the  respective  houses  of  refuge,  are  author- 
ized to  administer  the  oath  above  required.  Such  account, 
so  certified  and  attested,  shall  be  audited  by  the  comptrol- 
ler, and  paid  out  of  the  treasury,  unless  otherwise  pro- 
vided.' 

For  Services  Rendered  the  County. — A  sheriff,  in  whose 
•county  any  gonvict  shall  be  ordered  by  the  court  to  be  con- 
:fined  in  the  house  of  refuge,  established  by  the  Society  for 
the  Reformation  of  Juvenile  Delinquents  in  the  city  of  New 
York,  shall  be  allowed  the  same  compensation  for  removing 
such  convict  to  such  house  of  refuge,  as  is  provided  by  law 
for  the  transportation  of  convicts  to  the  State  prison,  to  be 
audited  and  paid  as  part  of  the  contingent  expenses  of  the 
county.'' 

The  fees,  in  criminal  cases,  of  a  sheriff,  for  every  person 
committed  to  or  discharged  from  the  county  prison,  for 
summoning  a  grand  jury,  and  for  serving  a  warrant  or  per- 
forming any  other  duty  which  may  be  performed  by  a 
constable,  are  county  charges,  and  shall  be  audited  by  the 
board  of  supervisors  of  the  county  in  which  such  services 
are  rendered,  and  shall  be  paid  in  the  same  manner  as  other 
contingent  charges  of  the  county.  °  Prisoners  detained  for 
trial,  and  those  under  sentence,  shall  be  provided  with  a 
sufficient  quantity  of  inferior  but  wholesome  food,  at  the 

'  Laws  of  1847,  chap.  497,  §§  3,  4;  3  R.  S.  (7th  ed.),  2583,  §§  3,  4. 
«  3  R.  S.  (5th  ed.),  988,  §  28;  id.  (6th  ed.),  994,  §  38;  id.  (7th  ed.),  2538,  §  18; 
Laws  of  1859,  chap.  254. 
»  3  R.  S.  (5th  ed.),  1051,  §  22;  id.  (6th  ed.),  1054,  §  29;  id.  (7th  ed.),  2579, 

§:i3. 
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expense  of  the  county.'  The  moneys  necessarily  expended 
by  any  county  officer,  in  executing  the  duties  of  his  office, 
in  cases  in  which  no  specific  compensation  for  such  services 
is  provided  by  law,  are  chargeable  to  the  county.'  But  no 
account  shall  be  audited  by  any  board  of  town  auditors,  or 
supervisors,  or  superintendents  of  the  poor,  for  any  services 
or  disbursements^  unless  such  account  shall  be  made  out  in 
items,  and  accompanied  with  an  affidavit  attached  to,  and 
to  be  filed  with  such  account,  made  by  the  person  present- 
ing or  claiming  the  same,  that  the  items  of  such  account 
are  correct,  and  that  the  disbursements  and  services  charged 
therein  have  been  in  fact  made  or  rendered,  or  necessary 
to  be  made  or  rendered  at  that  session  of  the  board,  and 
stating  that  no  part  thereof  has  been  paid  or  satisfied.  And 
the  chairman  of  .such  board,  or  either  of  such  superintend- 
ents, is  hereby  authorized  to  administer  the  required  oath.' 
And  the  chairman  of  any  committee  appojinted  by  the  board 
of  supervisors,  to  audit  claims  and  accounts,  may  adminis- 
ter such  oath.*  No  travel  fees  shall  be  allowed  for  traveling 
to  subpoena  a  witness,  beyond  the  limits  of  the  county  in 
which  the  subpcena  was  issued,  or  of  an  adjoining  county, 
unless  the  board  auditing  the  account  shall  be  satisfied  by 
proof  that  such  witness  could  not  be  subpoenaed  without 
additional  travel ;  nor  shall  any  travel  fees  for  subpoenaing 
witnesses  be  allowed,  except  such  as  the  board  auditing  the 
account  shall  be  satisfied  were  indispensably  necessary.' 
No  board  of  supervisors  shall  allow  any  charge  for  serving 
any  subpoena  in  any  criminal  case  or  proceeding,  served  on 
behalf  of  the  defendant."  And  whenever  a  subpoena  for 
witnesses  in  criminal  cases  or  complaints,  containing  one  or 

'  3  R.  S.  (5th  ed.),  1063,  §  7;  id.  (6th  ed.),  1064,  §  8;  id.  (7th  ed.),  2589,  § 
8;  1  id.  (5th  ed.),  903,  §  3,  subd.  6;  id.  (6th  ed.),  937,  §  3,  subd.  6;  2  id.  (7th 
ed.),  978,  §  3,  subd.  6;  as  to  prisoners  in  civil  cases,  see  Code  Civ.  Pro  ,  §§ 
110,  111,  113,  anU,  p.  335. 

U  R.  S.  (5th  ed.).  903,  §  3,  subd.  9;  id.  (6th  ed.),  928,  §  3,  subd.  9;  2  id. 
(7th  ed.),  979,  §  3,  subd.  9. 

»  Laws  of  1845,  chap.  180,  §  24;  as  amended  by  the  Laws  of  1847,  chap.  490; 
1  R.  S.  (7th  ed.),  845,  §  24;  id.  (5th  ed.),  903,  §§  1,  3;  id.  (6th  ed.),  927,  §§  1, 
2;  2  id.  (7th  ed.),  978,  §§  1,  3. 

"  Laws  of  1836,  chap.  506,  §  3;  3  K.  S.  (7th  ed.),  3580,  §  3. 

'  Laws  of  1845,  chap.  180,  §  37;  1  R.  8.  (7th  ed.),  846,  §  37. 

'  Laws  of  1845,  chap.  180,  §  18;  3  R.  S.  (7th  ed.),  2548,  §  18. 
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more  names,  shall  be  served  by  a  constable  or  other  officer, 
such  officer  shall  be  allowed  for  mileage  only  for  the  dis- 
tance, going  and  returning,  actually  traveled  to  make  such 
service  upon  all  the  witnesses  in  such  case  of  complaint,  and 
not  separate  mileage  for  each  witness,  unless  .the  board  of 
supervisors,  auditing  accounts  for  such  services,  shall  deem 
it  equitable  to  make  a  further  allowance.'  Whenever  it 
shall  be  necessary  to  send  subpoenas  into  a  foreign  county 
for  witnesses  on  criminal  process,  the  district  attorney  may 
send  them  to  the  sheriff  of  the  county  in  which  the  witnesses 
reside,  whose  duty  it  shall  be  to  serve  the  same,  and  make 
his  return  without  delay  to  such  district  attorney." 

The  provision  of  the  "act  to  reduce  the  number  of  town 
officers,"  etc.  (Laws  of  1845,  chapter  180,  section  26,  as 
amended  by  section  13,  chapter  455,  Laws  of  1847,)  provid 
ing  for  the  payment  of  the  fees  of  magistrates  and  other 
•officers  for  certain  criminal  proceedings  by  the  towns  or 
cities  where  the  offense  was  committed,  does  not  embrace 
the  fees  of  a  sheriff,  as  jailer  or  otherwise.  Hence,  a  board 
-of  supervisors  may  be  compelled  to  admit  the  accounts  of 
the  county  sheriff,  as  jaUer,  for  receiving,  discharging  and 
boarding  prisoners  committed  by  the  officers  of  a  city  within 
the  county,  for  misdemeanors  and  violations  of  city  ordi- 
nances. In  such  case,  however,  the  board  of  supervisors 
have  power  to  fix  the  compensation  of  the  sheriff.' 

Sherij^  of  Ulster  County. — The  board  of  supervisors  of 
Ulster  county  shall  not  audit,  or  allow  to  the  sheriff  of  said 
county,  more  than  the  sum  of  $6,000,  in  any  year,  for  his 
services  and  expenses  as  such  sheriff  for  said  county.' 

Fugitive  from  Justice. — When  the  governor  of  this  State, 
in  the  exercise  of  the  authority  conferred  by  the  constitu- 
tion of  the  United  States,  or  by  the  laws  of  this  State,  shall 
demand  from  the  governor  of  any  State  or  territory  in  the 
United  States,  or  from  the  executive  authority  of  any  for- 
eign government,  any  fugitive  from  justice,  the  accounts  of 
the  persons  employed  by  him  for  that  purpose,  for  their 

'  Laws  of  1836,  chap.  506,  §  1;  3  R.  S.  (7th  ed.),  2580,  §  1. 
--  Laws  of  1836,  chap.  506,  §  4;  3  R.  S.  (7th  ed.),  2580,  §  4. 
'  People  ex  rel.  Van  Tassel  v.  Board  of  Supervisors  of  Columbia  Co.,  67  N. 
Y.,  330;  reversing  S.  C,  8  Hun,  275. 
*  Laws  of  1879,  cliap.  S55,  §  2;  2  R.  S.  (7th  ed.),  976,  §  2. 
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services,  shall  be  audited  by  the  comptroller  and  paid  out 
of  the  treasury.'  A  reasonable ^er  dieTin  compensation  and 
actual  necessary  expenses  are  usually  allowed. 

When  a  fugitive  from  justice  from  another  State  is  ar- 
rested within  this  State,  all  costs  and  expenses  in  the  appre- 
hending, securing  and  transmitting  such  fugitive  to  the 
State  or  territory  making  demand  of  him,  shall  be  paid  by 
such  State  or  territory.' 

The  United  States  has  the  exclusive  power  to  regulate, 
provide  for,  and  control  the  surrendei"  of  fugitives  from  jus- 
tice from  foreign  countries.  The  provisions,  therefore,  of 
the  Revised  Statutes  (1  R.  S.,  [5th  ed.J,  164,  §§  8-11;  id.. 
[7th  ed.J,  455,  §§  8-11),  providing  for  such  surrender,  is 
unconstitutional,  and  a  warrant  issued  by  the  governor  in 
pursuance  thereof  is  void.' 

Taxation  of  Fees. — A  sheriff  or  coroner,  who,  upon  the 
collection  of  an  execution,  or  the  settlement,  either  before 
or  after  judgment,  of  an  action  or  a  special  proceeding, 
claims  any  fees,  which  have  not  been  taxed,  must,  upon  the 
written  demand  of  the  person  liable  to  pay  the  same,  cause 
them  to  be  taxed  within  the  county,  upon  notice  to  the  per- 
son making  the  demand,  by  a  justice  of  the  Supreme  Court, 
a  judge  of  a  superior  city  court,  or  the  county  judge.  After 
such  a  demand  is  made,  the  officer  cannot  collect  his  fees 
until  they  have  been  so  taxed."  A  sheriff's  fees  cannot  be 
taxed  upon  his  demand,  but  only  upon  demand  of  the  per- 
son liable  to  pay  them. '  The  sheriff  may  be  req[uired  to 
tax  even  his  actual  disbursements,  as  auctioneer's  fees;' 
especially  so  when  he  is  authorized  to  disburse  only  at  a 
certain  i-ate  for  a  particular  service. ' 

Penalties  for  excessive  Fees,  etc. — Every  officer  or  other 
person  who  shall  insert  the  names  of  witnesses  in  a  sub- 
poena issued  for  the  people,  intended  for  the  prisoner,  with 
intent  thereby  to  deceive  any  person,  -or  to  obtain  any  pay 

'  3  R.  S.  (5tU  ed.),  1043,  §  52;  id.  (6th  ed.),  1047,  §  66;  Gregg  v.  Pierce,  53 
Barb.,  587. 
«  U.  S.  Kev.  Stat.,  §  5378. 
'  People  ex  rel.  Barlow  t.  Curtis,  50  N.  Y.,  821. 
■•  Code  Civ.  Pro.,  §  3287. 

*  Lynch  ®.  Meyers,  3  Daly,  256. 

•  Griffin  v.  Helrabold,  73  N.  Y.,  437 
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as  for  services  in  subpoenaing  witnesses  for  the  people,  shall 
be  deemed  guilty  of  a  misdemeanor.' 

Each  public  officer,  upon  whom  a  duty  is  expressly  im- 
posed by  law,  must  execute  the  !?ame  without  fee  or  reward, 
except  where  a  fee  or  otlier  compensation  therefor  is  ex- 
pressly allowed  by  law.  An  officer  or  other  person,  to 
whom  a  fee  or  other  compensation  is  allowed  by  law,  for 
any  service,  shall  not  charge  or  receive  a  greater  fee  or  re- 
ward, for  that  service,  than  is  so  allowed." 

An  officer,  or  other  person,  shall  not  demand  or  receive 
any  fee  or  compensation,  allowed  to  him  by  law  for  any  ser- 
vice, unless  the  service  was  actually  rendered  by  him,  ex- 
cept that  an  officer  may  demand  in  advance  his  fee,  where 
he  is,  by  law,  expressly  directed  or  permitted  to  require 
payment  thereof  before  rendering  the  service."  Who  does 
either  of  the  acts  thus,  as  above  prohibited,  is  liable,  in  ad- 
dition to  the  punishment  prescribed  by  law  for  the  criminal 
offense,  to  an  action  in  behalf  of  the  person  aggrieved,  in 
which  the  plaintiff  is  entitled  to  treble  damages."  The  pun- 
ishment for  the  criminal  offense  and  various  other  provisions 
of.  the  criminal  law  appertaining  to  the  taking  of  excessive 
or  prohibited  fees  have,  in  .a  former  part  of  lliis  work,  been 
referred  to.' 

'  Laws  of  1845,  chap.  180,  §  18;  3  R.  S.  (7th  ed.),  2548,  §  18. 

2  Code  Civ.  Pro.,  §  3280. 

'  Code  Civ.  Pro.,  §  3281. 

*  Code  Civ.  Pro.,  §  3282. 

'  See  ante,  p.  90,  et  seg. ;  Penal  Code,  §§  48,  50,  51,  537. 
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CHAPTER  I. 

OF  THEIR  ELECTION,  QUALIFICATION,  RESIGNATION,  AND 

REMOVAL. 


SECTION  I. 

ELECTION   AND    QUALIFICATION. 

Coroners,  like  sheriffs'  and  county  clerks,  shall  be  chosen, 
by  the  electors  of  the  respective  counties,  once  in  every  three 
years,  and  as  often  as  vacancies  shall  happen.'  Four  coro- 
ners are  chosen  for  every  county  in  the  State."  These  coro- 
ners are  to  be  elected  in  the  same  manner,  and  at  the  same 
general  election,  as  sheriffs,  and  hold  their  offices  for  the 
same  term,  and  are  removable  in  like  manner. '  The  sheriffs, 
clerks,  and  coroners  first  chosen  in  every  county  that  may 
hereafter  be  erected,  shall  be  elected  at  the  general  election 
next  succeeding  the  erection  of  the  county",  or  at  such  other 
time  as  the  legislature  shall  direct."  The  county  clerk  must 
prepare  as  many  certified  c6pies  of  each  certificate  of  the 
determination  of  the  board  of  county  canvassers,  as  there 
are  persons  declared  to  be  elected  in  such  certificate,  and 
shall,  without  delay,  deliver  one  of  such  copies  to  each  per- 
son so  elected. ' 

As  in  all  elective  offices,  so  in  the  office  of  coroner,  the 

'  Const.,  art.  ix,  §  L 

'  1  R.  S.,  879,  (5th  ed.),  §  I,  subd.  3;  id.  (6th  ed.),  379,  §  1,  subd.  3;  id.  (7th 
ed.),  339,  §  1,  subd.  3;  N.  Y.  City  Consolidation  Act  of  1882,  §  1766. 

» 1  R.  S.  (5th  ed.),  397,  §§  68,  69;  id.  (6th  ed.),  423,  §§  68,  69;  id.  (7th  ed.), 
360,  §  49;  N.  Y.  City  Consolidation  Act  of  1882,  §  1766. 

M  R.  S.  (5th  ed.),  401,  §  89;  id.  (7th  ed.),  360,  §  50. 

«  1  R.  8.  (5thed.),  439,  §  21;  id.  (6th  ed.),  414,  §  21;  id.  (7th  ed.),  398,  §  21. 
89 
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incumbent  must  be,  at  the  time  of  his  electioij.  or  appoint- 
ment thereto,  a  citizen  of  the  State,  of  the  age  of  twenty-one 
years  or  more,  and'  a  resident  of  the  county  in  which  the 
duties  of  his  office  are  required  by  law  to  be  executed. 
While  he  continues  in  office  the  coroner  cannot  practice  as 
attorney  or  counselor  in  any  court  of  the  State.'  But  he  is 
not  prohibited,  as  is  the  sheriff,  from  holding  his  office  for 
a  succession  of  terms,  nor  from  holding  any  other  office,  as 
well  as  that  of  coroner.  On  the  first  day  of  January,  after 
having  been  elected,  the  coroner  enters  upon  his  duties ; 
and  he  continues  in  the  discharge  thereof  for  the  fuU  term 
of  three  years,  and  until  his  successor  is  elected  and  has 
duly  qualified. 

Oath. — The  coroner,  before  he  enters  upon  the  duties  of  ■ 
his  office,  must  take  the  customary  oath.  This  oath  must 
be  taken,  and  subscribed  and  deposited  in  J;he  office  of  the 
clerk  of  the  county  in  which  he  resides,  within  fifteen  daj^s 
from  the  time  of  his  notification  of  election,  or  appointment, 
to  the  office,  or  within  fifteen  days  after  the  commencement 
of  his  term  of  office."  The  oath  may  be  taken  and  sub- 
scribed, except  where  otherwise  provided,  before  any  justice 
of  the  Supreme  Court,  any  circuit  judge,  the  secretary  of 
state,  the  attorney-general,  the  lieutenant-governor,  the 
president  of  the  senate  for  the  time  being,  the  speaker  of 
the  house  of  assembly,  any  judge  of  any  county  court,  the 
clerk  of  any  county  or  city  or  of  any  court  of  record.  ^  If 
any  person  shall  execute  any  of  the  duties,  or  functions,  of 
any  office,  without  having  taken  and  subscribed  the  oath  of 
office  required  by  law,  he  shall  forfeit  the  office  to  which  he 
may  have  been  elected,  or  appointed,  and  shaU  be  deemed 
guilty  of  a  misdemeanor,  punishable  by  fine  or  imprison- 
ment." So  far,  however,  as  the  rights  of  third  persons,  and 
of  the  public  are  concerned,  his  acts  as  such  officer  are  valid, 
although  he  has  not  obeyed  the  statutory  requirement  and 
taken  the  oath." 

'  Code  Civ.  Pro.,  §  63. 

« 1  R.  S.  (5tli  ed.),  410,  411,  §§-34,  35;  id.  (6tli  ed.),  417,  §§  34,  35;  id.  7th 
ed.),  367,  368,  §§  31,  34. 

n  R.  S.  (5tli  ed.),  410,  §  33;  id.  (6th  ed.),  417,  §  36;  id.  (7th  ed.),  367,  §  23. 

'  Penal  Code,  §  43;  1  R.  S.  (5th  ed.),  413,  §  36;  id.  (6th  ed.),  418,  §  35;  id. 
(7th  ed.),  369,  §31. 

*  People  v.  Hopaon,  1  Dcnio,  574. 
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SECTION  II. 

RESIGNATION   AND    EEMOVAL. 

The  governor  may  remove  tlie  coroner,  within  the  term 
:for  which  he  shall  have  been  elected,  giving  to  him  a  copy 
•of  the  charges  against  him,  and  an  opportunity  of  being 
heard  in  his  defense.'  He  may  also  resign  his  office  to  the 
igovernor."  And  in  case  he  ceases  to  be  an  inhabitant  of  the 
oounty  for  which  he  is  chosen,  his  office  becomes  vacant;'  it 
becomes  vacant,  too,  on  his  neglect  or  refusal  to  take  the 
-oath  of  office  within  the  required  time ;  *  or  on  his  convic- 
tion of  an  infamous  crime,  or  of  any  offense  involving  the  vio- 
lation of  his  oath  of  office."  If  the  county  in  which  he  is 
•chosen  a  coroner  is  divided,  in  any  way,  he  looses  his  office, 
unless  his  residence  is  in  that  part  of  the  county  which  re- 
tains the  old  county  name. 

Forfeiture. — A  sheriff,  coroner,  clerk  of  a  court,  constable 
or  other  ministerial  officer,  and  ev^ry  deputy  or  subordinate 
of  any  ministerial  officer,  who  either : 

1.  Mutilates,  destroys,  conceals,  erases,  obliterates  or 
falsifies  any  record  or  paper  appertaining  to  his  office ; 
or, 

2.  Fraudulently  appropriates  to  his  own  use,  or  to  the 
use  of  another  person,  or  secretes  Avith  intent  to  appropriate 
io  such  use,  any  money,  evidence  of  debt  or  other  property 
intrusted  to  him  in  virtue  of  his  office,  is  guilty  of  a  felony." 
One  convicted  of  a  felony  is  punishable  by  imprisonment  in 
a  State  prison  for  a  specified  period  of  time.'  .And  a  sen- 
-tence  of  imprisonment  in  a  State  prison  forfeits  any  public 

'  Const.,  art.  x,  S;  1,  last  sentence. 

MR.  S.  (oth  ed.),  413,  §  38,  subd.  4;  id.  (6tli  ed.),  420,  §  38,  subd.  4;  id. 
<7tlied.),  370,  §33,  subd.  4. 

3  1  R.  S.  (otJi  ed.),  413,  §  40,  subd.  4;  id.  (6tli  ed.),  420,  §  40,  subd.  4;  id. 
<7th  ed.),  370,  §  34,  subd.  4. 

'  1  R.  S.  (5tli  ed.),  413,  §  40,  subd.  6;  id.  (6th  ed.),  430,  §  40,  subd.  6;  id. 
<7t]i  ed.),  370,  §  34,  subd.  6. 

M  R.  S.  (Sth  ed.),  413,  §  40,  subd.  5;  id.  (6tli  ed.),  430,  §  40,  subd.  5;  id, 
<7tli  ed.),  370,  g  84,  subd.  5. 

«  Penal  Code,  s,114. 

'  Penal  Code,  §  14. 
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oflBce,  e.  </.,  the  office  of  coroner,   which  the  convict  may- 
hold  at  the  time." 

A  person  who  asks  or  receives,  or  agrees  to  receive,  any 
gratuity  or  reward,  or  any  promise  thereof,  for  appointing- 
another  person,  or  procuring  for  another  person  an  appoint- 
ment, to  a  public  office  or  to  a  clerkship,  deputation  or 
other  subordinate  position  in  such  an  office,  is  guilty  of  a 
misdemeanor.  If  the  person  so  offending  is  a  public  officer^, 
a  conviction  also  forfeits  his  office." 

A  public  officer  who,  for  any  reward,  consideration  or 
gratuity,  jiaid  or  agreed  to  be  paid,  directly  or  indirectly^ 
grants  to  another  the  right  or  authority  to  discharge  any 
functions  ef  his  office,  or  j)ermits  another  to  make  appoint- 
ments or  perform  any  of  his  duties,  is  guilty  of  a  misde- 
meanor, and  a  conviction  for  the  same  forfeits  his  office  and 
disqtialities  him  forever  from  holding  any  office  whatever 
tinder  this  State." 

A  sheriff  or  otl^er  officer  or  perison,  who  corruptly  and 
wilfully  allows  a  prisoner,  lawfully  in  his  custody,  in  any 
action  or  proceeding,  civil  or  criminal,  or  in  any  prison 
under  his  charge  or  control,  to  escape  or  go  at  large,  ^pxcept 
as  permitted  by  law,  or  connives  at  or  assists  such  escape,, 
is  guilty  of  a  felony;'  and,  on  conviction  for  the  offense, 
he  forfeits  his  office,  and  is  forever  disqualified  to  hold  any 
office  or  place  of  trust,  honor  or  ijrofit,  under  the  constitu- 
tion or  laws  of  this  State. ' 

Vacancy,  liow  Filled. — A  vacancy  in  the  office  of  coroner 
should  be  supplied  at  the  general  election  next  succeeding 
the  happening  thereof.  °  If  it  shall  not  be  so  supplied,  a 
'  special  election  to  supply  such  vacancy  shall  then  be  held.' 
In  case  a  vacancy  occurs  in  the  office  of  coroner,  because,  at 
a  general  election,  two  or  more  candidates  for  tlip  office  had 
received  the  same  number  of  votes,  a  special  election  shall 
be  ordered  by  the  board  of  canvassers  having  the  power  to- 

'  Penal  Code,  §  707. 

'Penal  Code,  §63. 

2  Penal  Code,  §  54.     .  , 

*  Penal  Code,  §  89. 

'  Penal  Code,  §  90. 

« 1  R.  S.  (5th  ed.),  420,  §  8;  id.  (6th  ed.),  439,  §  8;  id.  (7th  ed.),^380,  g  8. 

n  R.  S.  (5th  ed.;,  420,  §  9;  id.  (6th  ed.),  439,  §  9;  id.  (7th'ed.),  380,  §  9l 


Resignation  and  Removal.  609 

determine  on  the  election  of  the  officer  omitted  to  be  chosen, 
and  in  all  other  cases  such  election  shall  be  ordered  by  the 
governor,  who  shall  issue  his  proclamation  therefor.  Such 
proclamation  shall  specify  the  county  or  district  in  which 
«uch  special  election  is  to  be  held,  the  cause  of  such  elec- 
ttion,.  the  name  of  the  officer  in  whose  office  the  vacancy  has 
occurred,  the  time  when  his  term  of  office  will  expire,  and 
the  day  on  which  such  election  is  to  be  held,  which  shall  not  be 
less  than  twenty  nor  more  than  forty  days  from  the  date  of 
the  proclamation.'  Whenever  vacancies  shall  exist  or  shall 
•occur  in  any  of  the  offices  of  this  State,  where  no  provision 
is  now  made  by  law  for  filling  the  same  (the  office  of  coro- 
ner is  one  of  these  offices),  the  governor  shall  appoint  some 
•suitable  person  who  may  be  eligible  to  the  office  so  vacant, 
or  to  become  vacant,  to  execute  the  duties  thereof  until  the 
-commencement  of  the  political  year  next  succeeding  the 
tii'st  annxial  election  after  the  happening  of  the  vacancy  at 
which  such  officer  could  be  by  law  elected  ;  and  the  person 
so  appointed  to  fill  such  vacancy  shall  possess  all  the  rights 
and  powers,  and  be  subject  to  all  the  liabilities,  duties  and 
obligations  of  such  officer,  as  they  now  are  or  may  hereafter 
be  prescribed  by  law."  AU  officers  who  are  or  shall  be  ap- 
pointed by  the  governor  for  a  certain  time,  or  to  supply  a 
vacancy,  may  be  removed  by  him  at  pleasure,  and  another 
appointed  in  his  stead. ' 

'  1  R.  S.  (oth  ed.),  420,  §§  10,  11;  id.  (6th  ed.),  429,  §§  10,  11 ;  id.  (7th  ed.), 
380,  §§  10,  11. 

=  Laws  of  1849,  chap.  28,  and  1  R.  8.  (5th  ed.),  414,  §  51,  as  amended  by 
ILaws  of  1867,  chap.  335;  1  R.  S.  (7th  ed.),  373. 

^1  R  S.  (5th  ed.),  414,  §  44;  Id.  (6th  ed.),  430,  §  44;  id.  (7th  ed.),  370,  §  38; 
People  ex  rel.  Faxton  v.  Parker,  6  Hill,  49. 
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OF  THEIR  DUTIES  AS  SHERIFF,  AND  IN  CERTAIN"  GASES  AND» 
SPECIAL  PROCEEDINGS. 


SECTIOK  I. 


OF  THEIR  DUTIES  AS   SHERIFF. 

1.    Vacancy  in  Sheriff's  Office. 

Designation  of  Coroner. — Whenever  a  vacancy  shall 
occur  in  the  office  of  sheriff  of  any  county,  and  there  shall 
be  no  under-sheriff  of  such  county  then  in  office,  or  the  office- 
of  such  under-sheriff  shall  become  vacant,  or  he  become  in- 
capable of  executing  the  same,  before  another  sheriff  of  the- 
same  county  shall  be  elected  or  appointed,  and  qualified,;, 
and  there  shall  be  more  than  one  coroner  of  such  county 
then  in  office,  it  shall  be  the  duty  of  the  first  judge  of  the- 
county,  forthwith  to  designate  one  of  such  coroners  to  exe- 
cute the  office  of  sheriff  of  the  same  county,  until  a  sheriff" 
thereof  shall  be  elected  or  appointed,  and  qualified.  Such 
designation  shall  be  by  instrument  in  writing,  and  shall  be- 
signed  by  the  judge,  and  filed  in  the  office  of  the  clerk  of. 
the  county,  who  shall  immediately  give  notice  thereof  to 
the  coroner.' 

Bond. — The  coroner  so  designated,  within  six  days  after 
receiving  such  notice^  shall  execute,  with  sureties,  a  joint: 
and  several  bond  to  the  people  of  this  State,  which  shall  be- 
in  the  same  amount,  and  with  the  same  number  of  sureties,. 
and  be  approved  of  in  the  same  manner,  and  be  subject  im 
all  respects  to  the  same  regulations,  as  the  security  required, 
by  law  from  the  sheriff  of  such  county.  And  after  the  exe- 
cution of  such  bond,  the  coroner  so  designated  shall  execute- 
the  office  of  sheriff  of  the  same  county,  until  a  sheriff  shalli 

1  1  R.  S.  (5th  ed.),  878,  §  173;  id.  (6th  ed.),  907,  §  338;  id.  (7th  ed.),  967,  §78^ 
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be  duly  elected  or  appointed,  and  qualified.'  If  the  coroner 
so  designated  shall  not,  within  the  time  above  specified,  give 
such  security  as  is  above  required,  it  shall  be  the  duty  of 
the  first  judge  to  designate,  in  like  manner,  another  coroner 
of  the  county,  to  assume  the  office  of  sheriff ;  and  in  case  it 
shall  be  necessary  so  to  do,  the  first  judge  shall  proceed  to 
make  successive  designations,  until  all  the  coroners  of  the 
county  shall  have  been  designated  to  assume  such  office. 
And  all  the  preceding  provisions,  with  reference  to  the 
original  and  subsequent  designations,  shall  apply  to  every 
such  designation,  and  to  the  coroner  named  therein.' 

Powers  and  Duties  of  Sole  Coroner. — Whenever  any  such 
vacancies  shall  occur  in  the  offices  both  of  sheriff  and  under- 
sheriff  of  any  county,  if  there  shall  be  but  one  coroner  of 
such  county  then  in  office,  such  coroner  shall  be  entitled  to 
execute  the  office  of  sheriff  of  the  same  county,  until  a 
sheriff  shall  be  duly  elected  or  appointed,  and  qualified ; 
but  before  he  enters  on  the  duties  of  such  oflace,  and  within 
ten  days  after  the  happening  of  the  vacancy  in  the  office 
of  the  under-sheriff,  he  shall  execute,  with  sureties,  a  joint 
and  several  bond  to  the  people  of  this  State,  in  the  same 
amount,  and  with  the  same  number  of  sureties,  as  may  be 
required  by  law  from  the  sheriff  of  such  county  ;  and  such 
bond  shall  be  subject,  in  all  respects,  to  the  same  regula- 
tions as  the  security  required  from  the  sheriff. '  If  such 
coroner,  solely  in  office  on  the  happening  of  such  vacancies, 
shall  neglect  or  refuse  to  execute  such  bond  within  the  time 
required,  it  shall  be  the  duty  of  the  first  judge  of  the 
county,  in  which  such  vacancies  shall  exist,  to  appoint  some 
suitable  person  to  execute  the  office  of  sheriff  of  the  same 
county,  until  a  sheriff  shall  be  duly  elected  or  appointed  and 
qualified.*  Such  appointment  shall  be  in  writing,  under 
the  hand  and  seal  of  the  first  judge,  and  shall  be  filed  in 
the  office  of  the  county  clerk,  who  shall  forthwith  give 
notice  thereof  to  the  person  so  appointed."  The  person  so 
appointed  shall,  within  six  days  after  receiving  notice  of  his 

1  1  E.  8.  (5th  ed.),  878,  §  174;  id.  (6th  ed.),  907,  §  239;  id.  (7th ed.),  967,  §79. 
» 1  R.  S.  (5th  ed.),  879,  §  175;  id.  (6th  ed.),  9,07,  §  240;  id.  (7th ed,),  967,  §80. 
» 1  R.  S.  (5th  ed.),  879,  §  176;  id.  (6th  ed.),  907,  §  341;  id.  (7th  ed.),  968,  §  81. 
M  R.  S.  (5th  ed.),  879,  §  177;  id.  (6th  ed.),  908,  §  243;  id.  (7th  ed.,  968,  §  83. 
» 1  R.  S.  (5th  ed.),  879,  §  178;  id.  (6th  ed.),  90S,  §  343;  "id.  (7th  ed.),  908,  §  83. 
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appointment,  and  before  he  enters  on  the  duties  of  the  office, 
give  such  security  as  may  be  required  by  law  of  the  sheriff 
of  such  county,  and  subject  to  the  same  regulations  ;  and, 
after  such  security  shall  have  been  duly  given,  such  person 
shall  execute  the  office  of  sheriff  of  the  county,  until  a 
sheriff  shall  be  duly  elected  or  appointed  and  qualified.' 

Coroners  to  act  until  Designation. — ^Until  some  coroner 
designated,  or  some  person  appointed  by  the  first  judge, 
shall  have  executed  the  security  above  prescribed,  or  until 
a  sheriff  of  the  county  shall  have  been  duly  elected  or  ap- 
pointed and  qualified,  the  coroner  or  coroners  of  the  county 
in  which  such  vacancies  shall  exist,  shall  execute  the  office 
of  sheriff  of  the  same  county.''  And  whenever  any  under- 
sheriff,  coroner,  coroners  or  other  person,  shall  execute  the 
office  of  sheriff,  the  person  so  executing  such  office  shall  be 
subject  to  all  the  duties,  liabilities  and  penalties  imposed  by 
law  upon  a  sheriff  duly  elected  and  qualified. " 

When  the  office  of  sheriff  has  become  vacant,  the  coroner 
becomes  ex  officio  sheriff,  and  all  the  duties,  rights  and 
powers  of  the  sheriff,  including  jDower  to  appoint  a  deputy 
for  the  performance  of  sheriff' s  duties,  will  devolve  upon 
him  imtil  the  vacancy  is  filled  in  some  other  legal  mode  ; 
and  the  service  of  process  by  his  deputy  will  be  legal.* 

2.    When  Sheriff  a  Party. 

Power  and  Duty  of  a  Coroner. — In  an  action  or  special 
proceeding,  to  which  the  sheriff  of  a  county  is  a  party,  a 
coroner  of  the  same  county  has  all  the  power,  and  is  sub- 
ject to  all  the  duties  of  a  sheriff,  in  a  cause  to  which  the 
sheriff  is  not  a  party;  except  as  otherwise  specially  prescribed 
by  law. ' 

Mandate;  how  Directed. — A  mandate  in  a  civil  action  or 
special  proceeding,  which  must  or  may  be  executed  by  the 

'  1  R.  S.  (5tli  ed.),  879,  §  179;  id.  {6th  ed.),  908,  §  244;  id.  (7th  ed.J,  968, 
§84. 

'  1  R.  S.  (5th  ed.),  879,  §  180;  id.  (6th  ed.),"908,  §  245;  Jd.  (7th  ed.),  968, 
§85. 

» 1  R.  S.  (5th  ed.),  879,  §  181;  id.  (6th  ed.),  90S,  §  246;  id.  (7th  ed.),  968, 
§86. 

"  Reed  v.  Reber,  63  111.,  340;  and  see  Teargin  u.  Siler,  83N..C.,  348. 

5  Code  Civ.  Pro.,  §  173. 
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coroners,  or  by  a  coroner  of  a  county,  mnst  be  directed 
either  to  a  particular  county,  or  generally  to  the  coroners 
of  that  county.  Where  such  a  mandate  is  directed  generally 
to  the  coroners  of  a  county,  or  requires  them  to  do  any  act, 
it  may  be  executed,  and  a  return  thereto  may  be  made  and 
signed  by  one  of  them  ;  but  such  an  act  or  return  does  not 
•affect  the  others.'  Unless  a  mandate  is  directed  as  above 
required,  the  coroner  to  whom  it  is  delivered  has  no  authority 
to  execute  it,  and  is  not  liable  for  failure  to  return  it.° 
Where  the  coroner  has  acted  in  service  of  process,  the  legal 
presumption  is  that  the  facts  existed,  which  rendered  it 
proper  for  him  to  act  in  the  particular  instance."  Pro- 
cess directed  to  and  executed  by  a  de  facto  coroner  is 
good."  And  whether  or  not  a  coroner  has  authority  to 
commit  to  jail,  a  party  charged  with  felony,  it  is  too  late  to 
object  to  his  authority,  after  a  regular  examination,  and  an 
indictment  found  for  the  felony.'  In  a  suit  on  a  coroner's 
bond,  proof  that  he  had  served  and  returned  a  writ,  di- 
rected to  him  as  coroner,  was  held  to  be  sufficient  evidence 
of  his  authority  in  the  premises."  A  coroner  may  serve 
process  on  the  sheriff  when  he  is  a  party  to  the  suit,  though 
he  is  one  of  the  sheriff's  own  deputies.'  And  if  a  justice  of 
the  peace  acts  as  a  coroner,  and  commits  a  person  to  jail 
for  a  felony,  he  may  certify  the  fact  of  such  committal  as  a 
justice  of  the  peace. "  The  coroner  may  call  to  his  aid  the 
power  of  the  county,  in  a  proper  case,  in  executing  an  order 
of  arrest  in  an  action  in  which  the  sheriff  is  a  party."  When 
a  sheriff  is  sued  in  a  justice' s  court,  the  coroner  need  not 

'  Code  Cir.  Pro.,  §  173. 

'>■  Brown  v.  Barker,  10  Humph.  (Tenn.),  346;  Tlie  Governor  v.  Lindsay,  14 
Ala.,  658:  Gresham  t>.  Leverett,  10  Ala.,  384. 

^.Klttridge  v.  Bancroft,  1  Met.  (Mass.),  508;  Kirk  v.  Murphy,  16  Tex.,  654; 
Rodolph  41.  Mayer,  1  Wash.  Terr..  154;  but  see  Carlisle  v.  Weston,  21  Pick., 
535,  which  holds  that  the  service  of  process  by  a  coroner,  being  by  virtue  of  a 
special  authority,  all  the  facts  necessary  to  'give  him  the  power  should  appear 
in  the  writ  itself;  and  see  Commonwealth  «  Moore,  19  Pick.,  339. 

*  Gunby  d.  Welcher,  20  Ga.,  336;  Mabry  o.Turrentine,  Sired.  (N.  C),  201. 

'  Wormely  ».  Commonwealth,  10  Gratt  (Va.),  658. 

"  Young  V.  Commonwealth,  6  Binn.  (Penn.),  93. 

'  Colby  v.  Dillingham,  7  Mass  ,  475. 

"  Wormely  v.  Commonwealth,  10  Gratt.  (Va.),  658. 

»  Code  Civ.  Pro.,  §§  104,  173;  Slater  v.  Wood,  9  Bosw.,  15. 
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serve  the  process.     The  statute  only  applies  to  process  of 
the  courts  whereof  the  sheriff  is  an  officer.' 

Service  of  Process  by  Deputy. — The  service  of  process  by 
a  coroner  in  a  case  where  the  sheriff  is  interested  is  the  dis- 
charge of  a  ministerial  duty,  merely ;  hence,  the  service 
may  be  made  by  a  deputy  appointed  by  the  coroner." 

Arrest  of  Sheriff . —  Where  a  mandate,  requiring  the  arrest 
of  the  sheriff  of  the  county,  is  directed  to  a  coroner,  he  must 
execute  the  same  in  the  manner  prescribed  by  law,  with  re- 
spect to  the  execution  of  a  similar  mandate  by  a  sheriff ; 
and  he  is  authorized  to  take  an  undertaking  on  the  arrest, 
or  a  bond  for  the  jail  liberties,  to  himself,  in  his  name  of 
office,  in  a  like  case,  and  in  like  manner,  and  with  like 
effect,  as  where  such  a  bond  or  undertaking  may  be  taken 
by  a  sheriff.'  On  an  attachment  against  the  sheriff  for  not 
returning  an  execution,  if  the  coroner  returns  that  the  sheriff 
is  in  his  custody,  by  virtue  of  an  execution  against  his  body, 
the  court  will  direct  an  alias  attachment  t0  issue  and  award 
a  writ  of  habeas  corpus  to  bring  up  the  body  of  the  sheriff." 

Confinement  of  Sheriff. — Where  the  actual  confinement 
oi  a  sheriff  by  a  coroner,  on  a  mandate,  is  required  or 
authorized  by  law,  he  must  be  confined  by  the  coroner,  in  a 
house  situated  within  the  liberties  of  the  jail  of  the  county, 
other  than  the  sheriff's  house,  or  the  jail,  in  the  same  man- 
ner as  a  sheriff  is  required  by  law  to  confine  a  prisoner  in 
the  jail."  That  house  thereupon  becomes  the  jail  of  the 
county,  for  the  use  of  the  coroner ;  and  each  provision  of 
law  relating  to  the  jail,  or  to  an  escape  from  the  jail,  applies 
thereto,  while  the  sheriff  is  confined  therein.' 

Sheriff,  Admitted  to  Jail  Liberties. — A  sheriff  so  arrested 
must  be  admitted  to  the  liberties  of  the  jail  of  the  county, 
in  a  like  case,  and  upon  executing  a  like  bond  to  the  coro- 
ner, as  prescribed  by  law  for  a  prisoner  in  the  sheriff' s  cus- 
tody. For  an  escape  of  the  sheriff  from  the  liberties,  the 
coroner  is  liable,  in  the  same  manner,  and  to  the  same 

'  Cron  V.  Krones,  17  Wis.,  401. 

2  Yeargin  v.  Siler,  83  N.  C,  348;  JeweU  v.  Hutchinson,  3  Vrootn.  (N.  J.),  71. 

3  Code  Civ.  Pro.,  §  174. 
<  Anon.,  33  Wend.,  635. 

5  Code  Civ.  Pro.,  §  175;  and  see  Day  ».  Brett,  6  Johns.,  23. 
•  Code  Civ.  Pro.,  §  176. 
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extent,  as  a  sheriff  for  a  similar  escape ;  and  he  may  make 
the  same  defense  as  a  sheriff.'  The  coroner  may  prosecute 
a  bond  for  the  liberties  taken  by  him,  and  is  entitled  to  all 
the  rights,  and  subject  to  all  the  liabilities,  prescribed  by 
law,  with  respect  to  a  similar  bond  taken  by  a  sheriff.  The 
bond  may  be  assigned  by  him,  to  the  party  at  whose  in- 
stance the  sheriff  was  arrested  ;  and  the  same  proceedings 
may  be  had  thereupon,  as  upon  a  bond  taken  and  assigned 
by  a  sheriff,  in  a  similar  case.' 

Arrest  of  Person  at  Instance  of  Sheriff. — A  person  ar- 
rested by  a  coroner,  in  an  action  or  special  proceeding,  in 
which  the  sheriff  of  the  county  is  plaintiff,  must  be  confined 
in  the  jail  of  the  county,  in  a  case  where  such  a  confinement 
is  required  or  authorized  by  law ;  but  the  coroner  is  not 
liable  for  an  escape  of  the  prisoner  from  the  jail,  after  he 
has  been  confined  therein.  A  person  so  confined  must  be 
kept  and  treated,  in  all  respects,  like  a  prisoner  confined 
by  the  sheriff.' 

A  person  so  arrested  by  a  coroner,  is  entitled  to  be  dis- 
charged, or  to.  the  liberties  of  the  jail,  as  the  case  requires, 
upon  giving  a  bond  or  an  undertaking  to  the  coroner,  in  the 
like  manner,  and  in  a  like  case,  in  which  a  person  arrested 
by  a  sheriff  would  be  entitled  to  be  so  discharged,  or  to  the 
liberties.  The  bond  or  undertaking  so  given  must  be,  in  all 
respects,  similar  to. that  required  to  be  given  to  a  sheriff; 
and  it  has  the  like  effect,  and  may  baassigned  and  proceeded 
upon  in  like  manner.' 

A  coroner  is  answerable  for  an  escape  of  a  prisoner,  ad- 
mitted by  him  to  the  liberties  of  the  jail,  in  the  same  man- 
ner and  to  the  same  extent,  as  a  sheriff,  and  may  interpose 
a  like  defense. " 

A  coroner  has  no  jail,  and  can  commit  only  to  the  county 
jail,  except  where  the  sheriff  himself  is  the  party  arrested : 
so,  where  a  coroner  arrests  a  deputy  jailer  on  execution, 
and  carries  him  to  the  jail,  and  neither  the  sheriff,  nor  any 
keeper  appointed  by  the  sheriff  is  there  to  receive  and  con- 
fine him,  the  coroner  has  done  his  duty,  and  if  the  prisoner 

1  Code  Civ.  Pro.,  §  177;  ante,  pp.  546,  557,  561. 
'  Code  Civ.  Pro.,  §  178;  ante,  p.  546,  et  seq. 
'  Code  Civ.  Pro.,  §  179;  ante,  pp.  34,  166. 
*  Code  Civ.  Pro.,  §  180;  ante,  p.  541,  et  seq. 
'  Code  Civ.  Pro.,  §  181;  ante,  p.  550,  et  seq. 
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afterwards  go  at  large,  it  is  the  escape  of  the  sheriff.'  And 
it  may  be  stated  generally,  that  when  an  arrest  is  made  by 
a  coroner  of  a  person  other  than  the  sheriff,  the  confine- 
ment of  the  party  arrested  must  be  in  the  jail  of  the  connty. 
The  sheriff  is  excepted,  because  both  by  statute  and  at  com- 
mon law,  lie  has  the  custody  of  the  jail ;  hence,  to  confine 
him  in  his  jail  would  be,  virtually,  to  permit  him  to  go  at 
large."  i 

Protection  Afforded  by  Process. — When  process  is  in  the 
hands  of  the  coroner,  commanding  him  to  seize  property  in 
the  hands  of  the  sheriff,  which  is  regular  on  its  face,  he 
need  not  look  behind  it  to  inquire  whether  the  prerequisite 
steps  have  been  taken ;  he  stands  in  a  like  position  as  a 
sheriff  in  a  like  case,  and  is  protected  by  his  process  in 
taking  the  property  specified  from  the  possession  of  the  de- 
fendant named.' 

Service  of  Papers  Upon  Coroner  when  Sheriff  a  Party. — 
The  provisions  of  the  Revised  Statutes.'  i^roviding  for  ser- 
vice of  papers  upon  a  sheriff  by  leaving  the  same  at  his 
office,  or  delivering  them  to  any  person  therein  belonging 
to  the  office,  apply  to  coroners  when  acting  in  the  place  of 
the  sheriff,  in  an  action  wherein  the  sheriff  is  a  party. ' 

Undertaking  Taken  by  Coroner,  When  Yoid. — When  the 
sheriff  seeks  to  exonerate  himself  from  liability,  as  bail,  by 
surrendering  the  defendant,  he  must  rearrest  him  and  sur- 
render him  to  the  custody  of  the  jail.  He  cannot  surrender 
him  to  the  coroner  ;  and  the  coroner  has  no  right  to  receive 
him  or  to  detain  him  in  custody.  There  is  no  order  of  arrest 
or  process  directed  to  the  coroner;  and  the  case  is  not  within 
the  statute  authorizing  the  coroner  to  act  where  the  sheriff 
is  a  party.  Hence,  if  the  coroner  permit  the  defendant  to 
go  at  large  on  giving  a  new  undertaking,  the  undertaking  is 
a  nullity." 

'  Colby  «.  Sampson,  5  Mass.  310. 

"  Day  V.  Brett,  6  Johns.,  23.  But  at  page  423,  §  991  of  his  work  on  sheriffs, 
Crocker  cites  the  same  case,  and  maintains  that  unless  the  statute  expressly  di- 
rects otherwise,  a  coroner  must  confine  his  prisoner  in  his  own  house. 

'  Manning  v.  Keenan,  73  K.  Y.,  45;  afl'g  S.  C,  9  Hun,  686;  The  Governor 
V.  Gibson,  14  Ala.,  33B- 

*  Ante,  p.  27. 

"  Manning  «.  Keenan,  supra. 

"  Douglass  V.  Warren,  19  Hun,  1. 
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Execviion,  when  to  Issue  to  Coroner. — An  execution,  in 
a  case  where  the  sheriff  is  a  party  or  interested,  most  be 
directed  either  to  a  j)articular  coroner,  or  generally  to  the 
coroners  of  that  county  in  which  the  sheriff  resides.  But 
the  court  may,  in  its  discretion,  order  an  execution,  issued 
upon  a  judgment  rendered  against  a  sheriff,  either  alone  or 
with  another,  to  be  directed  to  a  person,  designated  in  the 
order,  instead  of  to  the  coroners,  or  a  particular  coroner,  in 
which  case  it  must  be  so  directed.  The  person  so  designated 
must  be  of  full  age,  a  resident  of  the  State,  and  not  a  party 
to  the  action,  or  interested  therein.  AVhere  the  execution 
is  issued  upon  a  judgment  for  a  sum  of  money,  or  directing 
the  payment  of  a  sum  of  money,  the  order  does  not  take 
effect,  until  the  j)erson  so  designated  executes,  and  files  in 
the  clerk's  office,  a  bond  to  the  people,  with  at  least  two 
sureties,  approved  by  a  judge  of  the  court,  or  i\,  county 
judge,  in  a  penal  sum,  fixed  by  the  order,  not  less  than 
twice  the  sum  to  be  collected  by  viitue  of  the  execution  ; 
conditioned  for  the  faithful  performance  of  his  duties  under 
th«  execution.  A  certified  copy  of  the  order,  and,  where  it 
requires  a  bond  to  be  given,  the  clerk' s  certificate  that  a 
bond  has  been  filed,  as  required  by  the  order,  must  be  at- 
tached to  the  execution.  The  person  so  designated  is 
deemed  an  officer ;  and,  Avith  respect  to  that  execution, 
he  is  subject  to  the  obligations  and  liabilities,  and  has  the 
power  and  authority  of  a  coroner,  and  is  entitled  to  fees  ac- 
cordingly.' A  coroner  may  convey  lands  sold  by  him  under 
execution.'' 


SECTION  II. 


OF   THEIR    DUTIKS    IN  CERTAIN    (JASES,   AND  IN   SPECIAL  PRO- 
CEED I XGS. 

1.  In  Proceedings  to  Remove  Officers. 
All  coroners,  as  well  as  all  sheriffs,  constables  and  mar- 
shals, to  whom  process  in  proceedings  to  remove  officers 
shall  be  directed  and  delivered,  must  execute  the  same  with- 
out any  unnecessary  delay.' 

'  Code  Civ.  Pro.,  §§  173,  1363. 

'  Code  Civ.  Pro.,  §  1471 ;  Winslow  v.  Austin,  5  J.  J.  Marsh  (Ky.),  411. 

3  Laws  of  1886,  chap.  629;  1  R.  S.  (7th  ed.),  374;  and  see  ante,  p.  500. 
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2.  In  the  Care  of  Wrecked  Property. 

The  coroner  of  a  county  in  which  wrecked  property  is 
found,  have  powers  and  duties  concurrent  with  the  sheriff 
and  wreck  masters  of  such  county.  These  powers  and 
duties  are  stated  in  detail  in  part  one  of  this  work/ 

3.  In  Investigation  of  the  Origin  of  Fires. 
The  powers  and  duties  of  coroners  with  reference  to  the 
ascertainment  of  the  origin  of  fires,  are  such  as,  in  a  like 
case,  devolve  upon  the  sheriff  or  a  deputy  sheriff.     These 
powers  and  duties  have  already  been  stated." 

'  See  ante,  p.  484;  and  see  Penal  Code,  §  538. 

'  Ante,  p.  483;  and  see  Laws  of  1857,  chap.  504;  3  R.  S.  (7th  ed.),  3144. 
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CHAPTER  III. 

■OF   CORONER'S   INQUESTS. 

The  principal  duty  of  the  coroner  is  to  hold  an  inquisition 
with  the  assistance  of  a  Jury,  over  the  body  of  any  person 
who  may  have  come  to  a  violent  death,  or  of  one  who  died 
in  prison,  or  of  one  who  has  been  dangerously  wounded. 
This  duty  is  of  great  consequence  to  society;  both  for  bring- 
ing criminals  to  punishment,  and  protecting  innocent  per- 
sons from  accusation. 

Powers  of  Board  of  HedWi  over  Coroners  in  New  York 
€ity. — The  board  of  health  may  from  time  to  time  fix  and 
define  the  time  of  making,  and  the  form  of  returns  and  re- 
ports to  be  made  to  said  board  by  the  coroners  of  the  city 
of  New  York,  in  all  cases  of  post  mortem  inquests,  or  view- 
ing of  dead  bodies  held  by  them  or  any  of  them  ;  and  the 
said  coroners  are  hereby  required  to  conform  to  the  direc- 
tions of  said  board  in  the  premises,  and  it  shall  be  the  duty 
of  every  coroner  at  once,  and  before  holding  any  inquest, 
upon  being  called  upon  to  hold  an  inquest  as  aforesaid,  or 
notified  thereof,  to  immediately  transmit  and  cause  to  be 
delivered  to  the  secretary  of  said  board  of  health,  written 
notice  of  the  fact  of  such  call  for  holding  inquests,  in  which 
shall  be  stated  every  particular  then  known  to  said  coroner 
as  to  said  call,  the  body,  the  place  where  it  is,  and  the  re- 
ported cause  of  death.  If  at  any  time  said  board,  or  the 
sanitary  superintendent,  shall  deem  the  jprotection  of  the 
public  health  to  demand,  it  may  (so  soon  as  the  coroner's 
jury  shall  have  viewed  the  dead  body,  and  an  autopsy 
thereof  shall  have  been  made,  provided  the  coroner  deems 
the  same  necessary)  order  the  immediate  burial  of  any  dead 
body,  or  if  he  or  it  deems  that  the  public  health  demands 
an  immediate  removal  of  said  body,  from  the  place  of 
death  to  another  place  for  inquest,  may  likewise  at  any 
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time  order  said  immediate  removal,  and  shall  have  power 
to  cause  said  orders  to  be  obeyed  and  executed.' 


SECTION  I. 


JURISDICTION    OF    CORO.NKItS    TO    HOLD   1NQU]':ST. 

The  object  of  a  coroner' s  inquest  is  to  ascertain  the  cause 
of  the  death.  The  authority  of  the  coroner,  in  this  branch 
of  his  office,  is  necessarily  judicial  in  its  character."  This 
authority  may  be  exercised  by  any  corner  Avithin  the  limits 
of  the  county  for  which  he  is  elected  to  serve  as  a  coroner. 
In  other  words,  the  coroners  of  a  county  have  concurrent 
jurisdiction  to  hold  an  inquisition  over  the  body  (within  the 
county)of  any  person  who  may  have  come  to  sudden  or  violent 
death,  or  of  one  who  died  in  prison,  or  of  one  who  has  been 
dangerously  wounded.  And,  with  respect  to  the  matter, 
the  jurisdiction  of  the  coroner  first  exercising  it,  is  exclu- 
sive of  that  of  the  other  coroners  of  the  same  county.  The 
coroner  exercising  _[urisdiction  in  any  particular  case  is  the 
sole  judge  as  to  the  propriety  of  holding  the  inquest.  And 
where  a  person  dies  in  one  county  and  is  buried  in  another, 
one  of  the  coroners  of  the  latter  county  may  determine  that 
it  is  proper  to  hold  an  inquest  over  the  body."  And  -the 
coroner  is  entitled  to  his  fees  under  the  statute,  notwith- 
standing the  verdict  of  his  jury  discloses  the  fact  that  the 
death  of  the  deceased  was  a  natural  one,  not  occasioned  by 
casualty  or  violence,  unless  it  appear  that  the  coroner  had 
reason  to  know  the  fact  before  he  determined  to  hold  the 
inquest.'  But  a  coroner  cannot  sustain  an  action  against 
one  who  has  removed  a  dead  body  from  the  county,  to 
recover  fees  which  he  might  have  charged  upon  holding  an 
inquest."  And  after  an  inquest,  super  visum  corporis,  has 
been  held  by  a  coroner,  in  case  of  sudden  or  violent  death, 
and  an  inquisition  has* been  found  by  the  jury,  a  second  in- 

1  Consol.  Act  of  1883,  §  568. 

*  People  t.  Devine,  44  Cal.,  453. 

^  Jameson  v.  County  Commissioners,  64  Ind.,  524. 

*  Boisliniere  v.  County  Commissioners,  33  Miss.,  375;  Jameson  v.  County 
Commissioners,  64  Ind. ,  534. 

''  Fryer  v.  Central  R.  R,  etc.,  Co.,  50  Ga.,  581. 
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quest  cannot  be  held  unless  the_first  shall  have  been  vacated 
or  set  aside,  or  shall  have  been  absolutely  void.' 

Sudden  Deaths  to  he  Reported. — It  shall  be  the  duty  of 
any  citizen,  within  the  city  and  county  of  New  York,  who 
may  become  aware  of  the  death,  within  the  county,  of  a 
person  who  shall  have  died  from  criminal  violence,  or  by  a 
casualty,  or  suddenly  when  in  apparent  health,  or  when  un- 
attended by  a  physician,  or  in  prison,  or  in  any  suspicious 
or  unusual  manner,  to  report  such  death  forthwith  to  one 
of  the  coroners,  or  to  any  police  officer,  and  such  officer 
shall,  without  delay,  notify  the  coroner  of  such  death ;  and 
any  person  who  shall  willfully  neglect  or  refuse  to  report 
such  death  to  the  coroner  shall,  upon  conviction,  be  ad- 
judged guilty  of  a  misdemeanor,  and  shall  be  punished  by 
imprisonment  in  the  county  prison  not  exceeding  one  year, 
or  by  a  fine  not  exceeding  $500,  or  by  both  su,ch  fine  and 
imprisonment."  And  whenever  a  convict  shall  die  in  any 
State  prison,  it  shaU  be  the  duty  of  the  inspector  having 
charge  of  the  prison,  and  of  the  warden,  physician  and 
chaplain  of  the  prison,  if  they,  or  either  of  them,  shall  have 
reason  to  believe  that  the  death  of  the  convict  arose  from 
any  other  than  ordinary  sickness,  to  call  upon  the  coroner 
having  jurisdiction,  to  hold  an  inquest  upon  the  body  of 
such  deceased  convict. '  In  such  case  the  inquest  should  be 
held  at  the  place  wherein  the  deceased  convict  had  been 
confined.  The  coroner  can  in  no  case  hold  an  inquest 
except,  super  visum  corporis,  upon  view  of  the  body ;  and 
when  it  has  been  buried  he  should  dig  it  up,  and  after  he 
and  the  jury  summoned  to  make  inquest  have  viewed  it  to- 
gether, and  after  he  has  caused  a  post  mortem  examination 
to  be  made,  he  should  direct  it  to  be  buried  again. 

When  Justice  to  act  as  Coroner. — Any  justice  of  the 
peace,  in  each  of  the  several  towns  and  cities  of  this  State, 
except  in  New  York  city,  is  authorized  and  empowered,  in 
case  the  attendance  of  a  coroner  cannot  be  procured  within 
twelve  hours  after  the  discovery  of  a  dead  body,  upon  which 
an  inquest  was,  in  1864,  required  by  law  to  be  held,  to  hold 

'  People  «.  Budge,  4  Park.  C.  R.,  519;  Queen  v.  White,  3  EUis  &  E.,  187. 
•'  Consol.  Act  of  1883,  §  1775. 

3  3  R.  S.  (5th  ed.),  1093,  §  125;  id.  (6th  ed.),  1096,  §  139;  id.  (7th  ed.),  3617, 
§  103.     • 

40 
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an  inquest  thereon  in  the  sarpe  manner  and  with  the  like 
force  and  effect  as  coroners.  In  all  cases  in  which  the  cause 
of  death  is  not  apparent,  it  shall  be  the  duty  of  the  justice 
to  associate  with  himself  a  regularly  licensed  physician,  to 
make  a  suitable  examination  for  the  discovery  of  said  cause. 
Every  such  justice  who  shall  so  hold  an  inquest,  shall  re- 
ceive the  same  fees  for  that  service  as -were,  in  18G4,  allowed 
by  law  to  coroners  for  a  like  service.'  In  New  York  city, 
if  all  the  coroners  be  absent,  or  be  unable,  for  any  causje,  to 
attend,  their  duties,  so-far  as  they  relate  to  holding  inquests 
and  their  action  thereon  and  consequent  thereupon,  may  be 
performed  by  a  police  justice,  but  by  no  other  officer,  with 
the  same  authority,  and  subject  to  the  same  obligations  and 
penalties  as  apply  to  the  coroners." 


SECTION  II. 


coroner's  jury. 
When  Summoned. — In  any  county  other  than  New  York 
county,  when  a  coroner  is  informed  that  a  person  has  been 
killed  or  dangerously  wounded  by  another,  or  has  suddenly 
died,  under  such  circumstances  as  to  afford  a  reasonable 
ground  to  suspect  that  his  death  has  been  occasioned  by  the 
act  of  another  by  criminal  means,  or  has  committed  suicide, 
he  must  go  to  the  place  where  the  person  is,  and  forthwith 
summon  not  less  than  nine,  nor  more  than  fifteen  persons, 
qualified  by  law  to  serve  as  jurors,  to  appear  before  him 
forthwith,  at  a  specified  place,  to  inquire  into  the  cause  of 
the  death  or  wound. '  When,  in  the  city  of  New  York,  any 
person  shall  die  from  criminal  violence  or  by  casualty,  or 
suddenly  when  in  apparent  health,  or  when  unattended  by 
a  physician,  or  in  prison,  or  in  any  suspicious  or  unusual 
manner,  the  coroner  shall  subpcena  one  of  the  coroner's 
physicians,  who  shall  view  the  body  of  such  deceased  per- 
son externally,  or  make  an  autopsy  thereon  as  may  be  re- 
quired.    It  shall  be  the  duty  of  the  physician  to  whom  such 

>  Laws  of  1864,  chap.  379;  3  R.  S.(5thed.),  1040,  §§  3, 3,  4;  id.  (7th  ed.),  3574, 
3575;  see  State  v.  Errickson,  40  N.  J.  L.,  159. 
=  Consol.  Act  of  1883,  §  1779. 
3  Code  Crim.  Pro.,  §773. 
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•subpoena  is  so  issued,  to  make  the  inspection  and  autopsy- 
required,  and  to  give  evidence  in  relation  thereto  at  the 
coroner's  inquest.  The  testimony  of  such  physician,  and 
that  of  any  other  witnesses  that  the  coroner  may  iind  neces- 
sary, shall  constitute  an  inquest. '  Should  the  coroner  deem 
it  necessary,  he  may  call  a  jury  to  assist  him  in  his  investi- 
gation ;  or,  should  any  citizen  demand  that  a  jury  be  called, 
he  shall  proceed  to  summon  a  jury  as  if  he  were  acting  as 
■coroner  in  any  county  other  than  New  York.  Any  citizen 
of  this  State,  not  over  seventy  years  of  age,  and  being  at 
the  time  a  resident  of  the  county,  may  be  summoned  to 
serve  as  a  juror  upon  a  coroner's  inquest  in  New  York 
county  ;  and  any  person  who  shall  willfully  neglect  or  re- 
fuse to  serve  as  such  juror  when  duly  summoned,  shall, 
upon  conviction,  be  adjudged  guilty  of  a  misdenieanor,  and 
shall  be  punished  by  imprisonment  in  the  county  prison 
not  exceeding  one  year,  or  by  a  fine  not  exceeding  $500,  or 
toy  both  such  fine  and  imprisonment."  The  coroner  should 
summon  the  jurors  in  person.  An  oral  notification  to  the 
requisite  number  of  qualified  persons  of  the  time  and  place 
'Of  holding  the  inquest,  and  that  they  are  then  and  there 
required  to  attend  as  jurors,  is  sufficient.  The  coroner's 
power  to  summon  an  inquest  includes  the  incidental  means 
•of  rendering  that  power  efficient ;  and  he  may  therefore 
jightfully  impose  a  fine  on  a  juror  who  refuses  to  attend.' 

Jury  to  he  Sworn.— 'W'h.Bia.  six  or  more  of  the  jurors  ap- 
pear, they  must  be  sworn  by  the  coroner  to  inquire  who  the 
person  was,  and  when,  where  and  by  what  means  he  came 
to  his  death,  or  was  wounded,  as  the  case  may  be,  and  into 
the  circumstances  attending  the  death  or  wounding,  and  to 
render  a  true  verdict  thereon,  according  to  the  evidence 
offered  to  them,  or  arising  from  the  inspection  of  the  body.' 

All  the  jurors  who  appear,  before  the  jury  is  sworn,  must 
be  included  in  the  jury  ;  but  if  subsequent  to  the  summon- 
ing the  coroner  ascertain  that  any  one  summoned  is  not 
•qualified,  as  a  juror  is  required  by  law  to  be,  he  may  set 
Mm  aside  and  proceed  upon  the  inquiry  with  the  rest,  pro- 

'  Consol.  Act  of  1883,  §  1773. 

=  Consol.  Act  of  1883,  §  1774. 

^  Ex  parte  M.cA.mi\\y,  Charlt.  (Ga.),  310. 

-*■  Code  Crim.  Pro.,  §  774. 
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vided  six  qualified  Jurors  remain.  If  less  than  six  are  left 
the  coroner  should  summon  enough  others  to  make  at  least 
six. 

Inspection  of  the  Body. — After  having  been  sworn,  the 
jm"y,  together  with  the  coroner,  should  formally  view  and 
exkmine  the  body  upon  which  the  inquest  is  held.  It  is 
not  sufficient  that  each  one  of  the  jurors,  as  well  as  the 
coroner,  has  seen  the  body  once  or  more  than  once,  but 
never  when  coroner  and  jury  were  all  met  together.  They 
must  view  it  together  as  a  coroner  and  his  jury,  and  not  as 
individuals  who  have  been,  or  may  be,  summoned  to  serve 
upon  such  jury.  The  body,  if  buried,  must  be  dug  up,  andv 
after  the  viewing,  it  may  be  at  once  re-interred.  The  in- 
quest may  be  held  at  any  convenient  place,  and  the  body 
need  not  be  present.  Of  course,  the  inquest  should  be  held, 
at  1?he  convenient  place  nearest  to  the  point  where  the  body 
was  found. 

Verdict,  how  Rendered. — After  inspecting  the  body  and 
hearing  the  testimony,  the  jury  must  render  their  verdict, 
and  certify  it  by  an  inquisition  in  writing,  signed  by  them, 
and  setting  forth  who  the  person  killed  or  wounded  is,  and 
when,  where,  and  by  what  means  he  came  to  his  death,  or 
was  wounded  ;  and  if  he  were  killed  or  wounded,  or  his 
death  were  occasioned  by  the  act  of  another,  by  criminal 
means,  who  is  guilty  [thereof,  in  so  far  as  by  such  inquisi- 
tion they  have  been  able  to  ascertain.'  The  inquisition, 
should  show  before  what  coroner  the  same  was  taken  ;  that 
it  was  taken  upon  the  oath  of  good  and  lawful  men  of  the 
county,  whose  names  should  appear  in  the  body  thereof ; 
and  it  should  further  show  when  and  where  it  was  executed. 
The  inquisition  may,  also,  be  signed  by  the  coroner.  If 
some  of  the  jurors  sign  with  their  mark  such  signature 
should  be  properly  attested,  but  it  will  be  taken  prima 
facie,  that  the  signing  was  in  the  presence  of  each  other.'' 
Where  there  are  two  or  more  on  the  inquisition  of  the  same 
name,  it  is  not  necessary  to  designate  them  by  their  abode 
or  addition. '    If  the  manner  in  which  the  death  or  wound- 

J  Code  Crim.  Pro.,  §  777. 

=  Crocker  on  SheriflEs,  p.  415,  §  960,  citing  Lewen's  Case,  3  Lewin's  C.  C,  125. 
'  Croclser  on  Sheriffs,  p.  415,  §  960,  citing  Rex  «.  Nicholas,  7  Carr,  &  Payne, 
538. 
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ing  occurred  cannot  be  ascertained  by  the  jury,  tbey  should 
so  state; 

Fees  of  Jurors  ;  Report  of  Coroner. — The  fees  of  jurors 
necessarily  summoned  upon  any  coroner's  inquest  shall  be 
Bot  to  exceed  ope  dollar  for  each  day's  service,  shall  be  a 
oounty  charge,  and  shall  be  audited  and  allowed  by  the 
boards  of  supervisors  in  the  same  manner  as  other  fees  and 
charges  are  audited  and  allowed  by  them.  But  the  coroner 
holding  such  inquest  and  summoning  said  jurors  shall  make 
report  to  the  next  succeeding  board  of  supervisors  after 
•every  such  inquest  of  the  names  of  such  jurors,  and  the 
term  of  service  of  each,  and  upon  what  inquest  rendered,  on 
■or  before  the  third  day  of  the  annual  session  in  each  year.' 
The  coroner  is  in  no  wise  liable  to  the  jurors  summoned  by 
him  for  their  fees  ;  nor  indeed  is  he  liable  for  the  services 
of  any  one  whom  he  employs  in  an  inquest,  under  an  ex- 
press statutory  authority  directing  him,  or  permitting  him, 
ito  procure  the  assistance  of  others  upon  an  inquest." 


SECTION  III. 


PROCEEDINGS   ON  INQUEST. 

1.  Procuring  Attendance  of  Witnesses. 

Coroner  to  Issue  Subpoenas. — The  coroner  may  issue  sub- 
pcenas  for  witnesses,  returnable  forthwith,  or  at  such  time 
and  place  as  he  may  appoint.  He  must  summon  and  ex- 
a,mine  as  witnesses,  every  person  who,  in  his  opinion,  or 
that  of  any  of  the  jury,  has  any  knowledge  of  the  facts  ; 
;and  he  must  summon  as  a  witness  a  surgeon  or  physician, 
■who  must,  in  the  presence  of  the  jury,  inspect  the  body, 
.■and  give  a  professional  opinion  as  to  the  cause  of  the  death 
or  wounding.'  Such  subpoena  as  the  coroner  issues  may  be 
served  by  the  coroner  himself,  or  by  any  other  person  of 
suitable  age  and  discretion.     The  subpoena  should  be  served 

'  Laws  of  1878,  chap.  286;  3  R.  S.  (7th  ed.),  2586,  §  4;  see  Kennedy  v.  Sea- 
anans,  60Ga.,  612. 

'  But  see  Van  Hoevenbergh  v.  Hasbrouck,  45  Barb.,  197. 
3  Code  Crim.  Pro.,  §  775. 
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by  delivering  a  copy  thereof  to  the  person  whose  attendance' 
as  a  "witness  is  desired  personally,  and  at  the  same  time 
showing  him  the  original.'  No  one  is  entitled  to  a  fee  for- 
attending  before  the  coroner  as  a  witness.  And  one  served 
with  a  subpoena  may  be  compelled  to  attend  and  testify,  or 
punished  by  the  coroner  for  disobedience,  as  upon  a  sub- 
poena issued  by  a  magistrate  in  a  criminal  proceeding."  The' 
manner  of  compelling  attendance  of  witnesses  has  beea 
hertofore  stated. 

Employment  of  Scientific  Experts  in  New  TorTc  City. — 
The  several  coroners  elected  in  the  city  and  county  of 
ITew  York,  may,  with  the  written  consent  first  had  and  ob- 
tained of  the  district  attorney  and  a  justice  of  the  Supreme 
Court,  within  said  city  and  county,  employ  any  scientific 
expert,  engineer  or  toxicologist,  to  examine  the  body  of 
any  person  who  shall  have  died  from  alleged  criminal  vio- 
lence, or  by  casualty,  or  in  any  suspicious  or  unusual  man- 
ner, and  as  to  the  cause  of  whose  death  the  said  coroner 
shall  have  Jurisdiction  to  inquire.'  The  coroner  should 
give  to  such  scientific  expert,  engineer  or  toxicologist  soi 
employed  by  him,  a  certificate  of  such  employment,  so  that 
the  party  employed  may  be  in  a  position  to  recover  from 
the  city  a  reasonable  compensation  for  his  services  renderedi 
upon  the  matter  of  the  inquest,  at  the  request  of  the  coroner.' 

Employment  of  PTiysician. — Each  coroner  of  New  York 
city  shall,  on  assuming  office,  appoint  a  qualified  physician,, 
who  shall  be  a  resident  in  said  city,  and  shall  be  known  a» 
a  "coroner's  physician."  Any  vacancy  in  the  office  of 
coroner's  physicians  shall  be  filled  by  the  board  of 
coroners.  The  board  of  coroners,  for  cause,  may  remove- 
the  physicians  appointed  by  them." 

In  any  other  of  the  counties  of  this  State,  a  coroner  ha* 
power,  when  necessary,  to  employ  not  more  than  two  com- 
petent surgeons  to  make  post-mortem  examinations  and 

'  Code  Crim.  Pro.,  §  615. 

2  Code  Crim.  Pro.,  §  776;  and  see  id.,  §  619;  Code  Civ.  Pro.,  §§  8-13,  853- 
863;  and  see  Re  Coroner,  11  Phil.  (Penn.),  387. 

3  Consol.  Act  of  1883,  g  1771. 
<  Id.,  §  1772. 

'  Consol.  Act.  of  1883,  §  1769;  and  see  Allegheny  Co.  ■».  Watt,  3  Barr.  (Pa.)^ 
463. 
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dissections,  and  to  testify  to  the  same,  the  compensation 
therefor  to  be  a  county  charge.'  As  the  law  now  stands, 
the  claim  for  the  services  of  a  physician,  or  of  a  scientific 
expert,  rendered  at  an  inquest  on  the  request  of  a  coroner, 
is  a  legal  charge  against  the  county  in  which  the  inquest  is 
held  ;  and  the  coroner  is  not  liable  personally  to  pay  for 
the  services,  and  should  not  include  the  charge  for  such  ser- 
vices in  his  own  account  as  an  expense  incurred  by  him. 

Dissection  of  Body. — Whenever  a  coroner  is  authorized 
by  law*  to  hold  an  inquest  upon  a  body,  the  right  to  dissect 
the  body  exists,  so  far  as  such  coroner  authorizes  dissection 
for  the  purposes  of  the  inquest,  and  no  further. '  Aposf  mortem 
examination,  conducted  by  surgeons  employed  by  a  coroner 
holding  an  inquest,  is  not  a  part  of  the  inquest  in  such  a 
sense  as  that  every  citizen  has  a  right  freely  to  attend  it ; 
no  person  has  a  right  to  be  present  at  such  examination, 
upon  the  ground  that  he  is  suspected  of  having  caused  the 
death.  But  the  inquest  proper  is  a  judicial  proceeding,  and 
is  within  the  policy  of  the  statute  which  declares  that  the 
sittings  of  any  court  within  this  State  shall  be  public,  and 
every  citizen  may  freely  attend  the  same." 

2.  Testimony,  how  Taken ;  and  where  Filed. 
Mxamination  of  Witnesses. — The  coroner  should  admin- 
ister an  oath  to  the  witness,  or  cause  him  to  affirm  that  he 
will  tell  the  truth.  Counsel  may  be  present  and  assist  the 
coroner  in  the  examination ;  and  any  juror  who  desires  so 
to  do,  may  put -'a  question  to  any  witness.  Ordinarily, 
however,  the  coroner  himself  conducts  the  examination ; 
and  it  is  his  duty  to  pi-esent  before  the  jury  all  the  material 
testimony  within  his  power,  touching  the  death  or  wound- 
ing, as  to  the  manner  whereof  the  jury  are  to  certify,  and 
that  which  makes  for,  as  well  as  against,  the  party  sus- 
pected. If  the  party  suspected  is  at  the  inquest,  and  there 
examined,  the  coroner  should  first  notify  him  that  he  may 
answer  or  not  the  questions  put  to  him.  Yet,  if  the  coro- 
ner fail  to  do  this,  and  the  person  suspected  is  not  under 

'  Laws  of  1873,  chap.  833,  §  3,  as  amended  by  Laws  of  1874,  chap.  535 ;  3  R. 
S.  (7th  ed.),  2586;  see  Jameson  v.  County  Commissioners,  64  Ind.,  534. 
^  Penal  Code,  §  308. 
'  Crisfleld  v.  Ferine,  15  Hun,  200;  afE'd,  81  N.  Y.,  632;  Code  Civ.  Pro  ,  §  5. 
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arrest,  or  charged  with  the  crime,  his  answers  may  be  read 
in  evidence  against  him  on  his  subsequent  trial  for  the  al- 
leged offense.'  If  he  offer  to  produce  witnesses  on  the  in 
quisition,  whose  testimony  would  tend  to  establish  his 
innocence,  the  coroner  should  cause  them  to  be  subpoe^ed, 
and  should  permit  the  suspected  party,  or  his  counsel,  to 
assist  in  the  examination  of  such  witnesses.  Nothing  but 
legal  testimony,  however,  should  be  taken,  and  the  coroner 
should  insist  that  questions  should  be  put  to  a  witness  only 
in  the  legal  way. 

Testimony  to  he  Written. — The  testimony  of  the  witnesses 
examined  before  the  Coroner's  jury,  or,  in  New  York  city, 
before  the  coroner  without  a  jury,  must  be  reduced  to  writ- 
ing by  the  coroner,  or  under  his  direction."  The  coroner 
may  employ  counsel  to  &,ssist  him  in  conducting  the  exam- 
ination ;  and  he  may  also  employ  a  clerk  to  reduce  the  tes- 
timony to  writing.  In  either  case,  the  employment  is  by 
the  coroner,  and  he  is  personally  liable  for  the  value  of  the 
services  rendered.  Any  expense  thus  incurred  will  be  a 
proper  charge  against  the  county,  in  the  coroner's  account, 
and  should  be  audited  by  the  board  of  supervisors  upon  its 
presentation.  And  the  fact  that  a  person  so  rendering  ser- 
vice to  the  coroner  has  presented  his  claim  to  the  board  of 
supervisors,  to  be  audited,  and  that  they  have  acted  upon  it, 
and  allowed  a  portion  of  the  amount,  will  not  bar  an  action 
against  the  coroner  for  the  residue  of  the  claim.' 

The  testimony  should  be  taken  down  with  pen  and  ink, 
or  in  such  manner  as  to  make  a  durable  record.  And  the 
record  should  be  so  made  and  authenticated  that  the  testi- 
mony of  any  witness  should  appear,  upon  the  face  of  the 
record,  to  be  the  testimony  of  that  witness  ;  and  it  should 
show  that  the  witness  was  first  duly  sworn,  either  by  ap- 
pending a  jurat  to  the  testimony,  or  the  certificate  of  the 
coroner,  stating  the  facts  that  the  witness  was  first  duly 
sworn,  and  then  proceeded  to  testify  as  stated  in  the  record. 
It  should  also  appear  that  the  testimony  was  written  by  the 

■  Crocker  on  Sheriffs,  414,  §  955;  citing  Henderson's  Case. 

2  Code  Civ.  Pro.,  §778. 

2  Van  Hoevenbergh  v.  Hasbrouck,  45  Barb.,  197. 
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coroner,  or  under  his  direction."  Perhaps,  however,  the 
jurat,  or  the  certificate  above  described,  would  be  sufficient 
for  this  purpose.  Testimony  taken  officially,  on  an  inquest, 
is,  under  circumstances,  evidence  against  the  party  then  or 
thereafter  accused  of  the  crime."  And  to  render  it  opera- 
tive as  impeaching  testimony,  the  rule  has  been  laid  down 
that  it  must  not  only  purport,  on  its  face,  to  be  the  sworn 
statement  of  the  witness ;  but  proof  aliunde  must  be  given 
that  it  was  the  witness'  sworn  statement,  in  the  absence  of 
the  -QsxxsiX  jurat,  or  other  formal  authentication  of  the  tes- 
timony.' 

Testimony,  How  and  Where  Filed. — When  the  inquisi- 
tion is  properly  executed,  the  coroner  must  forthwith  file 
the  testimony,  with  the  inquisition,  in  the  office  of  the  clerk 
of  the  court  of  sessions  of  the  county,  or  of  a  city  court, 
having  power  to  inquire  into  the  offense  by  the  intervention 
of  a  grand  jury."  If,  however,  the  defendant  be  arrested 
before  the  inquisition  can  be  filed,  the  coroner  must  deliver 
it,  with  the  testimony,  to  the  magistrate  before  whom  the 
■defendant  is  brought."  The  coroner  should  make  up  one 
record,  consisting  of  the  inquest,  signed  by  him,  as  well  as 
by  the  jurors,  and  the  testimony  duly  reduced  to  writing, 
and  certified  by  him ;  and  he  should  then  add  to  the  record 
his  certificate  of  the  inquest  and  the  proceedings  thereon. 
If  the  inquest  is  upon  a  dead  body  in  New  York  county, 
this  certificate  should  also  contain,  as  near  as  the  same  can 
be  ascertained,  the  name,  surname,  age,  color,  nativity,  last 
occupation,  and  cause  of  death  of  the  deceased  person,  and 
the  ward  and  street,  the  place  of  such  person's  death,  and 
last  residence,  the  term  of  residence  in  said  city,  place  of 
nativity ;  and  the  condition  in  life — whether  single,  married, 
widow  or  widower."  An  abstract  of  the  testimony  taken  by 
him,  and  a  copy  of  the  inquisition  and  of  such  certificate, 
should  be  filed  by  the  coroner  with  the  clerk  of  the  board 
of  coroners,  who  should  keep  the  same  on  file  until  it  is 
turned  over  to  the  board  of  health,  and  a  receipt  taken 
therefor,  except  in  the  case  of  a  homicide,  in  whicSi  case  he 
shall  transmit  the  same  without  delay,  to  the  district  at- 

'  The  People  v.  White,  22  "Wend.,  167.       «  Code  Orim.  Pro.,  §  778. 
=  1  Phil.  Ev.,  371  (7th  Lon.  ed.).  *  Code  Crim.  Pro.,  §  779. 

'  People  V.  White,  iwpra.  «  Consol.  Act  of  1882,  §  604. 
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torney  of  the  city  and  county  of  New  Yorfc:.'  (In  New  York 
city  the  board  of  coroners  may  appoint  a  clerk,  who  shall 
receive  an  annual  salary  of  $3,500  per  year,  which  shall  be 
a  county  charge,  and  payable  as  other  county  salaries  are 
paid.')  Upon  the  arrest  of  the  defendant  the  clerk,  in  any 
county,  with  whom  the  inquisition  is  filed  must,  without 
delay,  furnish  to  the  magistrate  a  certified  copy  of  it,  and  of 
the  testimony  returned  therewith/  If,  however,  the  defend- 
ant be  arrested  before  the  inquisition  can  be  filed,  the  coro- 
ner must  deliver  it  with  the  testimony,  to  the  magistrate 
before  whom  the  defendant  is  brought,  as  provided  in  sec- 
tion 781  of  the  Code  of  Criminal  Procedure,  who  must 
return  it  with  the  depositions  and  statement  taken  before 
himj  in  the  manner  prescribed  in  section  221  of  said  Code.* 

3.  Deliberation  of  Jury. 
After  the  jury  have  inspected  the  body  and  have  heard 
all  the  testimony,  they  should  be  kept  together,  as  juries 
in  other  cases  are  kept,  by  themselves,  to  deliberate  upon 
their  verdict.  Not  even  the  coroner  is  allowed  to  be  in  the 
room  with  them.  Should  any  question  of  law  arise  during 
the  deliberation,  however,  they  may  take  the  coroner' s- 
opinion  upon  it.  It  is  not  necessary  that  they  should  be 
kept  together  until  they  all  shall  have  agreed  upon  the 
same  verdict ;  for  the  jurors  agreeing  together  may  present 
an  inquisition,  according  to  the  facts  as  they  find  them.  It 
follows,  as  of  course,  that  two  or  more  inquisitions  may  be 
presented  on  the  same  inquest,  a  portion  of  the  jury  signing 
the  one,  and  other  portions,  others  of  the  inquisitions." 


SECTION  IV. 


1.  dor  oner's  Warrant. 
When  to  Issue.— It  the  jury  on  the  inquest  find  that  the 
person  was  kiUed  or  wounded  by  another,  under  circum- 

1  Oonspl.  Act  of  1882,  §  1777;  and  see  State  d.  Evans,  27  La.  Ann.,  397. 

2  Consol.  Act  of  1882,  §  1768. 
«  Code  Crim.  Pro.,  §  784. 

■>  Code  Crim.  Pro.,  §  779. 

5  Crocker  on  Sherifi's,  p.  415.  §§  959,  961. 
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stances  not  excusable  or  justifiable  by  law,  or  that  his  death 
was  occasioned  by  the  act  of  another,  by  criminal  means, 
and  the  party  committing  the  act  be  ascertained  by  the 
inquisition,  and  be  not  in  custody,  the  coroner  must  issue  a 
warrant,  signed  by  him  with  his  name  of  oifice,  into  one  or 
more  counties,  as  may  be  necessary,  for  the  arrest  of  the 
person  charged. '  The  statute,'  under  which  the  coroner  had 
power  to  bind  over  the  witnesses  to  testify  at  the  next 
criminal  court,  is  now  superseded  as  the  Code  of  Criminal 
Procedure  provides  that  the  coroner' s  warrant  should  direct 
that  the  person  charged  be  taken  before  a  magistrate  of  the 
county. ' 

Form  of  Warrant. — The  coroner's  warrant  must  be  in 
substantially  the  following  form. 
"  County  of  Albany  (or  as  the  case  may  be). 

"  In  the  name  of  the  people  of  the  State  of  New  York  : 

"To  any  peace  officer  in  this  State : 

' '  An  inquisition  having  been  this  day  found  by  a  coroner' s 
jury,  before  me,  stating  that  A.  B.  has  come  to  Ms  death 
hy  the  act  of  C.  Z>.,  by  criminal  means  (or  as  the  case  may 
be,  as  found  by  the  inquisition). 

"You  are  therefore  commanded,  forthwith,  to  arrest  the 
above  named  C.  D.,  and  take  him  before  the  nearest  and 
most  accessible  magistrate  in  this  county. 

"Dated  at  the  city  of  Albany  {av  a.s  the  case  maybe), 
the  day  of  ,  18    . 

"E.  P.,  Coroner  of  the  county  of  Albany  (or  as  the  case 
may  be)."^ 

Warrant;  how  £!xecuted.—The  coroner's  warrant  may 
be  served  in  any  county,  and  the  officer  serving  it  must 
proceed  thereon,  in  all  respects,  as  upon  a  warrant  of  arrest 
on  an  information;  except  that  when  served  in  another 
county,  it  need  not  be  indorsed  by  a  magistrate  of  that 
county. '  The  coroner  is  only  interested  in  the  issuance  of 
the  warrant,  and  in  placing  it  in  the  hands  of  a  proper 
officer  to  be  executed.  There  his  duty  ends,  so  far  as  the 
person  charged  with  the  crime  is  concerned. 

'  Code  Crim,  Pro.,  §  780. 

=  3  R.  S.  (5th  ed.),  1036,  §  6;  id.  (6th  ed.),  1040,  §  9. 
'  Code  Crim.  Pro.,  §  781. 
,  *  Code  Crim.  Pro.,  §  781. 
»  Code  Crim.  Pre,  §  783. 
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SECTIOK  V. 

Coronef  s  Duties  After  Inquest. 

To  Deliver  Money,  etc.,  to  Treasurer. — The  coroner  must 
within  thirty  days  after  an  inquest  upon  a  dead  body,  de- 
liver to  the  county  treasurer,  any  money  or  other  property 
which  may  be  found  upon  the  body,  unless  claimed  in  the 
meantime  by  the  legal  representatives  of  the  deceased.  If 
he  fail  to  do  so,  the  treasurer  may  proceed  against  him  for 
its  recovery,  by  a  civil  action  in  the  name  of  the  county.' 
Upon  the  delivery  of  money  to  the  treasurer,  he  must  place 
it  to  the  credit  of  the  county.  If  it  be  other  property,  lie 
must,  within  thirty  days,  sell  it  at  public  auction,  upon 
reasonable  public  notice ;  and  must,  in  like  manner,  place 
the  proceeds  to  the  credit  of  the  county."  If  the  money  in 
the  treasury  be  demanded  within  six  years,  by  the  legal 
representatives  of  jthe  deceased,  the  treasurer  must  pay  it 
to  them,  after  deducting  the  fees  and  expenses  of  the  coroner 
and  of  the  county,  in  relation  to  the  matter,  or  it  may  be  so 
paid  at  any  time  thereafter,  upon  the  order  of  the  board  of 
supervisors.  °  Before  auditing  and  allowing  the  account  of 
the  coroner,  the  board  of  supervisors  must  require  from  him 
a  statement  in  writing,  of  any  money  or  other  property 
found  upon  persons  on  whom  inqi^ests  have  been  held  by 
him,  verified  by  his  oath,  to  the  effect  that  the  statement  is 
true,  and  that  the  mxjney  or  property  mentioned  in  it  has 
been  delivered  to  the  legal  representatives  of  the  deceased, 
or  to  the  county  treasurer.'' 

To  make  Report  to  Public  Administrator  in  New  TorJc 
City. — In  the  city  of  New  York,  every  coroner,  within 
twelve  hours  after  an  inquest,  shall  report  to  the  public  ad- 
ministrator the  name,  if  known,  of  the  deceased  person. 
If  he  neglects  so  to  do,  he  will  be  deemed  guilty  of  a  mis- 
demeanor, and,  upon  "conviction  thereof,  shall  be  punisha- 
ble by  imprisonment  in  '  the  penitentiary  for  a  period  not 
exceeding  six  months  nor  less  than  one  month,  or  by  a  fine 

>  Code  Crim.  Pro.,  §  785;  see  Smiley  v.  Allen,  13  Allen  (Mass.),  465. 
"CodeCrim.  Pro.,  §786. 
8  Code  Crim.  Pro.,  §787. 
■•  Code  Crim.  Pro.,  §  788. 
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or  |;100,  one  moiety  of  which  shall  be  given  to  the  informer, 
and  the  other  moiety  paid  into  the  city  treasury. ' 

Records  to  he  Tcept  by  Board  of  Coroners  in  New  TorJc 
City. — The  board  of  coroners  shall  direct  a  book  to  be  kept 
which  shall  contain  the  name,  if  known,  of  every  deceased 
person  reported,  under  existing  laws,  at  the  office  of  the 
board  of  coroners,  or  to  any  of  its  members,  the  place  where 
the  body  was  found,  and  the  name  of  the  coroner  who 
assumed  charge  of  the  case  ;  also  a  book  which  shall  con- 
tain the  name  of  the  deceased,  when  known,  the  date  when, 
and  the  place  where,  the  inquest  was  held,  the  findings  in 
full  of  the  jury,  and  the  date  of  death ;  also  an  index  to 
such  books,  and  to  all  inquisition  papers,  which  shall  con- 
tain, in  alphabetical  order,  the  names  of  deceased  persons 
upon  whom  inquests  have  been  held,  the  date  of  the  in- 
quests, the  cause  of  death,  the  name  of  the  coroner  holding 
said  inquest,  and  such  other  references  as.  may  be  necessary 
to  enable  public  officers,  or  parties  interested,  to  examine 
fully  the  records  of  the  coroner' s  office  for  legal  purposes  ; 
and  such  bdoks  and  records  shall  be  kept  at  the  office  of  the 
board  of  coroners  (except  such  records  sLs  the  clerk  of  said 
board  is  required  to  turn  over  to  the  board  of  health,  or 
district  attorney '),  and  shall  be  the  property  of  the  mayor, 
aldermen  and  commonalty  of  the  city  and  county  of  New 
York.^ 

Care  of  Dead  Body.— 11,  after  an  inquest  upon  a  dead 
body,  there  be  no  one  to  claim  the  same,  it  is  the  duty  of 
the  coroner  to  see  that  it  is  properly  interred  at  the  expense 
of  the  county.  Any  person,  except  the  coroner,  who,  in 
]S"ew  York  county,  shall  willfully  touch,  remove,  or  iiisturb 
the  body  of  any  one  who  shall  have  died  from  criminal  vio- 
lenpe,  or  by  casualty,  or  suddenly  when  in  apparent  health, 
or  when  unattended  by  a  physician,  or  in  prison,  or  in  any 
suspicious  or  unusal  manner,  or  who  shall  willfully  touch, 
remove  or  disturb  the  clothing,  or  any  article  upon  or  near 
such  body,  without  an  order  from  the  coroner,  shall,  upon 
conviction,  be  adjudged  guilty  of  a  misdemeanor,  and  shall 
be  punished  by  imprisonment  in  the  county  prison  not  ex- 
ceeding one  year,  or  by  a  fine  not  exceeding  $500,  or  by 
both  such  fine  and  imprisonment." 

1  Consol.  Act  of  1882,  §  246.  "  Consol.  Act  of  1883,  §  1778. 

2  Consol.  Act  of  1883,  §  1777.  ■>  Consol.  Act  of  1882,  §  1776. 
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CHAPTER  lY. 

OF  CORONER'S  FEES  AND  EXPENSES. 

Fees  as  Sheriff. — A  coroner  is  entitled,  for  performing 
any  duty  of  a  sheriff,  in  an  action  or  a  special  proceeding, 
in  which,  the  sheriff  is,  for  any  cause,  disqualified,  to  the 
same  fees  to  which  a  sheriff  is  entitled  for  the  same  ser- 
vices/ And  for  confining  a  sheriff  in  a  house,  by  virtue  of 
a  mandate,  and  maintaining  him  while  there,  he  is  entitled 
to  two  dollars  for  each  day,  to  be  paid  by  the  sheriff  before 
the  latter  can  be  discharged  from  his  custody/  When  the 
coroner  acts  as  sheriff,  he  must,  upon  the  collection  of  an 
execution,  or  the  settlement,  either  before  or- after  judg- 
ment, of  an  action. or  a  special  proceeding,  if  he  claims  any 
fees  which  have  not  been  taxed,  upon  the  written  demand 
of  the  person  liable  to  pay  the  same,  cause  them  to  be  taxed 
within  the  county,  upon  notice  to  the  person  making  the 
demand,  by  a  justice  of  the  Supreme  Court,  a  judge  of  a 
superior  city  court,  or  the  county  judge.  After  such  a  de- 
mand is  made,  the  coroner  cannot  collect  his  fees  until  they 
have  been  so  taxed." 

When  the  coroner  is  required  to  do  the  duties  of  a  sheriff 
in  criminal  cases,  he  shall  be  entitled  to  and  receive  the 
same  fees  as  sheriffs  for  the  performance  of  like  duties. 
And  he  shall  receive,  for  performing  the  requirements  of 
law  in  regard  to  wrecked  vessels,  three  dollars  per  day  and 
fractional  parts  thereof,  and  a  reasonable  compensation  for 
all  official  acts  performed,  and  mileage  to  and  from  such 
wrecked  vessel,  ten  cents  per  mile." 

Fees  on  Inquest. — The  coroner  is  entitled,  for  his  ser- 
vices, in  holding  inquests  and  performing  any  other  duty 

'  Code  Civ.  Pro.,  §  3310;  see  ante,  part  1,  chap.  7. 

2  Code  Civ.  Pro.,  §  3310,  subd.  2. 

3  Code  Civ.  Pro.,  §  3387. 

*  Laws  of  1873,  chap.  833,  §  1;  3  R.  S.  (7th  ed.),  3.')80. 
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Incidental  thereto,  to  such,  compensation  as  is  defined  by 
special  statutes.' 

The  coroners  in  and  for  the  State  of  New  York,  except 
in  the  counties  of  New  York,  Kings  and  Erie,  shall  be  en- 
titled to  receive  the  following  compensation  for  services  per- 
formed : 

Mileage  to  the  place  of  inquest  and  return,  pfer  mile $0  10 

Summoning  and  attendance  upon  jury 3  00 

Viewing  body 5  00 

Serving  of  subpoena,  per  mile  traveled 10 

Swearing  each  witness 15 

For  each  and  every  day,  and  fractional  parts  thereof,  spent  in  taking  in- 
quisition (except  for  one  day's  service) 3  00 

Drawing  inquisition  for  jurors  to  sign 1  00 

Copying  inquisition  for  record,  per  folio,  for  one  copy  only 35 

For  making  and  transmitting  statement  to  board  of  supervisors,  each 

inquisition 50 

For  taking  ante-mortem  statement  per  day  and  fractional  parts  thereof.  3  00 

Per  mile  traveled  for  taking  ante-mortem  statement 10 

For  tf^iing  deposition  of  injured  person  in  extremis 1  00 

For  issuing  warrant  for  the  arrest  of  the  party  charged  with  crime  by 

the  verdict  of  jury 25^ 

-Fees  for  Delivering  Money  or  Property  Found  on  De- 
ceased, to  County  Treasurer. — A  coroner  is  entitled  to  re- 
ceive a  reasonable  compensation  for  making  and  rendering 
a  statement,  in  writing,  to  the  board  of  supervisors  of  any 
moneys  or  other  property  found  upon  persons  on  whom  in- 
quests have  been  held  by  him  ;  and  for  his  trouble  and  ser- 
vices in  the  preservation  and  delivery  to  the  county  treas- 
urer, or  to  the  deceased's  legal  representatives,  of  such 
money  and  property,  and  aU  reasonable  expenses  incurred 
by  him  in  relation  thereto,  to  be  audited  by  the  board  of 
supervisors,  in  addition  to  the  fees  or.  compensation  to  be 
allowed  by  them  for  holding  an  inquest.' 

Expenses. — ^A  coroner  shall  be  reimbursed  for  all  moneys 
paid  out,  actually  and  necessarily,  by  him  in  the  discharge 
of  official  duties  as  shall  be  allowed  by  the  board  of  super- 

■  Code  Crim.  Pro.,  §  790. 

=  Laws  of  1873,  chap.  833,  as  amended  by  Laws  of  1874,  chap.  535;  3  R.  8. 
<7th  ed.),  3586;  id.  (fith  ed.),  1052,  §  17. 

8  Laws  of  1843,  chap.  155,  §  4;  3  R.  S.  (5th  ed.),  1038,  §  13;  id.  (6th  ed.), 
1041,  §  16;  id.  (7th  ed.),  3574,  §  4. 
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visors.'  The  amendment  of  1874  added  the  words  "as  shall 
be  allowed  by  the  board  of  supervisors."  These  words*do 
not  give  the  board  the  right  to  arbitrarily -allow  or  disallow 
the  account  for  such  disbursements.  If  the  account  is  for 
moneys  actually  and  necessarily  expended  by  the  coroner 
in  the  discharge  of  his  official  duties,  the  board  may  be 
compelled  to  audit  the  claim.  The  coroner  should  state 
his  account  with  particularity,  and  in  detail,  so  that  the 
board  in  examining  it  may  determine  whether  or  not  the 
moneys  were  expended,  actually  and  necessarily,  in  the  dis- 
charge of  his  official  duties. 

Fees  as  Witness. — Whenever,  in  consequence  of  the  per- 
formance of  his  official  duties,  a  coroner  becomes  a  witness 
in  a  criminal  proceeding,  he  shall  be  entitled  to  receive 
mileage  to  and  from  his  place  of  residence,  ten  cents  per  , 
mile,  and  three  dollars  per  day  for  each  day,  or  fractional 
parts  thereof,  actually  detained  as  such  witness.^ 

Coroner'' s  Accounts  a  County  Charge. — All  items  of  a 
coroner' s  compensation, '  and  all  moneys  actually  and  neces- 
sarily expended  by  him  in  executing  the  duties  of  his 
office,'  are  county  charges,  to  be  audited  and  allowed  by  the 
board  of  supervisors. 

Before  a  coroner,  or  any  dther  town  or  county  officer,  can 
have  his  claim  passed  upon  or  allowed  by  the  board  of  su- 
pervisors, he  must  exhibit  to  them  a  just  and  true  statement 
in  writing  of  the  nature  of  the  services  performed  by  him, 
and  the  amount  of  money  actually  and  necessarily  dis- 
bursed by  him  in  the  performance  of  his  official  duties;  and 
how  and  why  the  necessity  for  such  disbursement  arose. 
And  in  all  cases  in  which  a  specific  compensation  for  any 
such  service  or  disbursement  is  not  provided  by  law,  he 
should  also  exhibit,  in  writing,  a  just  and  true  statement 
of  the  time  actually  and  necessarily  devoted  to  the  perform- 

'  Laws  of  1873,  chap  833,  as  amended  by  Laws  of  1874,  chap.  535,  3  K.  S. 
(6th  ed.),  1053,  §  17  ;  id.  (7th  ed.),  2586. 

2  Laws  of  1873,  chap.  833,  §  3,  as  amended  hy  Laws  of  1874,  chap.'  535  ;  3 
R.  S.  (6th  ed.),  1053,  §  19;  id.  (7th  ed.),  2586,  §  3. 

8  Laws  of  1873,  chap.  833,  §  4;  3  R.  S  (6th  ed.),  1053,  §  20;  id.  (7th  ed.), 
2587,  §  5. 

■■  1  R.  S.  (5th  ed.),  903,  §  3,  subds.  8,  9;  id.  (6th  ed.),  937,  §  3,  suhds.  8,  9; 
2  id.  (7th  ed.),  979,  §  3,  subds.  8,  9. 
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ance  of  such,  service,  and  showing  why  the  amount  dis- 
bursed was  no  more  than  was  actually  necessary  in  the 
particular  instance. ' 

Compensation  in  New  York  City. — Each  of  the  coroners 
in  ]!^ew  York  county  shall  be  paid,  in  full  satisfaction  for 
his  services,  a  yearly  salary  of  $5,000,  and  shall  be  allowed 
for  contingent  expenses,  including  clerk  and  office  hire,  and 
for  the  preservation  of  his  records  and  the  recoi'ds  of  the 
board  of  coroners,  and  all  other  incidental  expenses,  a  sum 
not  to  exceed  $3,000  per  annum,  which  contingent  and  in- 
cidental expenses  shall  be  audited  and  paid  as  the  contin- 
gent and  incidental  expenses  of  other  officers  of '  said  city 
and  county  are  audited  and  paid  ;  and  said  salary  and  al- 
lowance shall  be  in  lieu  of  all  his  fees  or  compensation  here- 
tofore a  charge  upon  the  county  of  New  York,  or  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York." 

'  1  R.  S.  (5th  ed.),  902,  §§  1,  2;  id.  (6th 'ed.),  927,  §§  1,  2;  2id.  (7th ed.),  978, 
§§  1,  2. 
2  Consol.  Act  of  1883,  §  1767. 
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PART  III. 

OF  CONSTABLES. 

CHAPTER,  I. 

(OF    THEIR    QUALIFICATIONS,     ELECTION,     TERM    OF    OFFICE; 
DUTIES  GENERALLY,  AND  DISABILITIES. 

The  Mnds  of  constables  known  to  the  laws  of  this  State 
:are : 

1.  Town  constables  elected  by  the  various  towns ; ' 

2.  Police  constables  appointed  by  the  boards  of  trustees 
of  incorporated  villages,  respectively ; " 

3.  Marshals  and  policemen  of  cities ; ' 

4.  Game  and  fish  protectors  appointed  by  the  governor ;  * 

5.  Game  constaWes,  appointed  by  the  various  boards  of  ^ 
supervisors ; '' 

6.  Bay  constables  elected  in  certain  towns ;  ° 

7.  Officers  of  rifle  ranges. " 

0£  these  classes  <the  first  three  are  declared  peace  officers 
l)y  statute."  And  the  others  have  power  to  arrest  without 
warrant  for  any  violation  of  the  law,  to  preserve  which  they 
were  specially  appointed.  Marshals,  and  police  constables 
in  some  cases,  within  prescribed  limits,  have  powers,  duties 
and  responsibilities  co-extensive  with  those  of  town  con- 
stables. 

In  some  cities  and  towns  in  the  United  States  are  officers 

'  1  R.  S.  (7th  ed.),  808,  §  3. 

*  1  R.  S.  (7th  ed.),  890,  §  2,  subd.  3. 

'IR.  8.  (7th  ed.),  349,  §15. 

^  Laws  of  1880,  chap.  591. 

5  Laws  of  1879,  chap.  534,  §  38. 

^  Laws  of  1875,  chaps.  89,  492. 

->  Laws  of  1870,  chap.  80,  §  377;  3  R.  S.  (7th  ed.),  791,  §  377. 

^  Code  Crim.  Bro.,  §  154. 
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called  high  constables,  who  are  the  principal  police  officeiis 
in  their  jurisdiction ;  but  generally  what  are  known  in 
England  as  petty  constables  only  are  retained,  their  duties 
being  generally  the  same  as  those  of  constables  in  England 
prior  to  the  ^th  and  6th  Vict.  C,  109,  including  a  limited 
judicial  power  as  conservators  of  the  peace,  a  ministerial 
power  for  the  service  of  writs,  etc.,  and  some  other  duties 
not  strictly  referable  to  either  of  those  heads.'  Town  con- 
stables are  the  ministerial  officers  of  the  justice's  courts, 
and  are  authorized  and  commanded  to  execute  all  process 
issuing  from  such  courts  in  the  counties  respectively  for 
which  they  are  elected.  In  certain  cases  special  powers  and 
•duties  have  been  given  and  imposed  upon  them  by  statute. 
Of  their  duties  as  peace  officers  enough  has  been  said  in; 
part  one  of  this  work."  Their  jurisdiction  is  co-extensive 
with  the  county.'  In  speaking  of  constables,  hereinafter,, 
town  constables  are  intended  unless  other  classes  are  speci- 
ally mentioned.  Many  of  the  duties  of  constables  are  per- 
formed as  are  like  duties  of  the  sheriff.  Where  the  duties 
of  the  former  differ  from  those  of  the  latter,  the  duty  and 
the  manner  of  executing  it  will  be  detailed  in  these  chap- 
ters.    Otherwise  reference  is  made  to  part  one,  of  sheriffs, 

'  1  Bouv.  Law  Diet.,  334.  Prom  the  authority  cited  we  also  learn  that  the 
most  satisfactory  derivation  of  the  term,  and  history  of  the  origin  of  the  office 
of  constable,  is  that  which  deduces  it  from  the  French,  eomeatcMe, — Latin, 
eomes-stabuli, — who  was  an  officer  second  only  to  the  king.  He  might  take- 
charge  of  the  army,  wherever  it  was,  if  the  king  were  not  present,  and  had  the 
general  control  of  everything  relating  to  military  matters,  as  the  marching  of 
troops,  their  encampment,  provisions,  etc.  (citing  Guyot,  Bep.  Unw).  The 
same  extensive  duties  pertained  to  the  constable  of  Scotland.  (Bell,  Dict.> 
The  duties  of  this  officer  in  England,  seem  to  have  been  first  fully  defined  by 
the  Stat.  Westm.  (13  Edw.,  1);  and  question  has  been  frequently  made  whether 
the  office  existed  in  England  before  that  time  (citing  1  Black's  Comm. ,  356). 
It  seems,  however,  to  be  pretty  certain  that  the  office  in  England  is  of  Norman 
origin,  being  introduced  by  William,  and  that  subsequently  the  duties  of  the 
Saxon  tithing  men,  borsholders,  etc.,  were  added  to  its  other  functions.  (Citing 
Cowel;  Willcock,  Const. ;  1  Blackst.  Comm.,  356.) 

»  Ante  pp  38-57,  94-115. 

'  See  Mills  «.  Kennedy,  1  Johns.,  503;  People  v.  Garey,  6  Cow.,  648. 
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SECTION  I. 

OF   THETK   QUALIFICATIONS  AND   ELEC'ITON. 

1.  Qualification. 
Any  elector  of  a  town  is  eligible  to  the  office  of  constable 
in  the  town  of  which  he  is  an  elector.'  He  may  be  chosen 
a  constable,  though  at  the  time  of  being  chosen  he  is 
holding  an  office  of  constable,  or  any  other  office,  the  duties 
of  which  are  not  incompatible  with  his  duties  as  constable. 

2.  Election  and  Appointment. 
When  and  How  in  Towns  Generally. — In  the  several 
towns  of  counties  containing  300,000  inhabitants  or  less,  as 
ascertained  by  the  last  State  census  taken  prior  to  1881, 
there  shall  be  chosen  at  the  annual  town  meeting  for  each 
town,  not  more  than  five  constables.'  At  any  annual  town 
meeting  the  electors  may  determine  what  number  of  con- 
stables shall  be  chosen  for  the  then  ensuing  year.'  Such 
determination  suffices  only  for  the  tJien  ensuing  year.  If 
a  less  number  than  four  is  determined  upon,  the  determ- 
ination must  be  made  by  a  formal  vote  or  resolution  of  the 
■electors,  in  the  same  manner  as  in  relation  to  other  matters. 
Otherwise,  there  can  be  no  legal  limitation  of  the  number ; 
and  if,  without  such  limitation,  more  than  five  persons  are 
voted  for,  the'ifive  persons  having  the  greatest  number  of 
votes  are  entitled  to  discharge  the  duties  and  receive  the 
-emoluments  of^  the  office."  But  the  election  at  any  town 
meeting  of  any  number  less  than  five,  or  less  than  the  num- 
ber legally  determined  upon  by  the  duly  expressed  will  of 
the  electors,  if  such  determination  has  been  made,  ousts  all 
the  constables  of  the  preceding  year,  though  they  may  have 
been  more  in  number  tlian  those  elected  to  fill  their  places. 
The  general  rule  is,  that  where  there  are  several  town  offi- 
cers of  the  same  kind,  if  the  electors,  at  their  annual  meet- 
ing, choose  one  or  more  officers  of  the  particular  class, 
although  less  than  the  whole  number  authorized  by  law,  all 

'  1  R.  S.  (5th  ed.),  835,  §  31;  id.  (6th  ed.),  833,  §  33;  id.  (7th  ed.),  817,  §  11. 
M  R.  S.  (5th  ed.),  815,  §  3;  id.  (6th  ed.),  833,  §  9;  id.  (7th  ed.),  808,  §  3. 
"  1  R.  8.  (5th  ed.),  817,  §  9;  id.  (6th  ed.),  834,  §  13;  id.  (7th  ed.),  808,  §  5. 
*  People  V.  Adams,  9  Wend.,  333. 
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the  incumbents  of  the  office  of  the  previous  year  are  super- 
seded. It  is  impossible  to  say  whose  place,  in  particular^ 
any  one  of  the  persons  newly  elected  is  to  talce.'  Where- 
the  number  of  constables  is  regularly  limited  to  any  number 
less  than  five,  all  ballots  containing  more  names  for  con- 
stables than  the  number  limited,  as  where  the  number  lim- 
ited is  four,  and  the  ballot  contains  five  names,  mixst  be- 
rejected." 

■  How  and  When  Elected  in  a  Limited  Number  of  Towns. 
— In  the  several  towns  of  the  counties  containing  upward  of 
300,000  inhabitants,  as  determined  by  the  last  State  census- 
prior  to  1881,  constables  are  to  be  elected  by  ballot  by  the' 
electors  of  such  towns  respectively,,  at  the  general  electioa 
held  therein,  next  prior  to  the  time  provided  for  hold- 
ing the  annual  town  meeting  in  such  towns,  and  the- 
terms  of  office  of  the  constables  so  elected  shall  com^ 
mence  and  determine  on  the  fiirst  day  of  January.'  The 
terms  of  office  of  constables  in  such  towns  shall  be  five 
years  from  the  first  day  of  January  next  after  their  election- 
"At  the  first  election  held  under  this  act,  five  constables 
shall  be  elected,  who  shall  hold  their  offices  for  one,  two^ 
three,  four  and  five  years  i-espectively,  which  shall  be  de- 
termined by  the  number  of  vote&  cast  for  each,  those  receiv- 
ing the  highest  number  of  votes  to  have  the  longest  term. 
In  case  of  a  tie  vote,  the  town  clerk  shall  select  and  decide; 
and  thereafter  only  one  constable  shall  be  elected  in  each 
year  for  the  full  term  of  five  years."  ' 

Proceedings  on  Election. — Constables  must  be  chosen  by 
ballot."  Before  the  electors  shall  proceed  to  elect  constables^ 
or  other  town  officers,  proclamation  shall  be  made  of  the 
opening  of  the  poll,  and  proclamation  shall  in  like  manner 
be  made,  of  each  adjournment,  and  of  the  opening  and 
closing  of  the  poll,  until  the  election  be  ended." 

When  and  how  Appointed. — If  any  town,  in  which -con- 
stables may  be  elected  at  the  annual  town  meeting,  shall 

'  People  V.  Jones,  17  Wend.,  81. 
"  People  V.  Loomis,  8  Wend.,  3d6. 

3  Chap.  564  of  the  Laws  of  1881.  §  1. 

4  Laws  of  1881,  chap.  564,  §  13. 

» 1  E.  S.  (5th  ed.),  821,  §  3;.  id.  (6th  ed..),  829,  §  2;,  id.  (7th  ed.),-816,  §  2.. 
M  R.  S.  (5th  ed.),  821.  §  1 ;  id.  (6th  ed.),  839,  §.  1 ;  id.  (7th  ed.),  816,  §  1. 
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omit  or  neglect  to  choose  such  officers,  or  any  of  them,  at 
any  town  meeting,  it  shall  be  lawful  for  any  three  justices 
of  the  peace  of  said  town,  by  a  warrant  under  their  hands 
and  seals,  within  five  days  after  such  town  meeting,  to  ap- 
point such  officer  or  officers,  and  the  person  or  persons  so 
appointed  shall  hold  their  respective  offices  until  others  are 
chosen  or  appointed  in  their  places,  and  shall  have  the  same 
powers,  and  be  subject  to  the  same  duties  and  penalties,  as 
if  they  had  been  duly  chosen  by  the  electors ;  but  if  the 
justices  of  the  peace  fail  to  so  appoint,  in  shall  be  the  duty 
of  the  town  clerk,  within  thirty  days  thereafter,  to  call  a 
special  town  meeting  for  the  purpose  of  electing  such  officer 
or  officers. '  The  justices  making  such  appointment  shall 
cause  such  warrant  to  be  forthwith  filed  in  the  office  of  the 
town  clerk,  who  shall  forthwith  give  notice  to  the  person  ap- 
pointed/ In  case  of  a  like  omission  or  neglect  to  choose 
constables,  in  towns  in  which  such  officers  are  chosen  at  the 
general  election,  the  supervisors  and  justices  of  the  peace, 
or  a  majority  of  such  officers,  in  the  town  where  the  omission 
occurs,'  shall  have  power  to  appoint,  and  shall  file  the  cer- 
tificate of  such  appointment  forthwith  in  the  office  of  the 
town  clerk.  The  persons  so  appointed  shall  enter  upon 
their  duties  as  soon  as  they  shall  have  duly  qualified,  and 
shall  serve  until  the  first  day  of  January  next  succeeding 
the  then  ensuing  general  election." 

3.    Vacancy. 
When  Office  Becom,es  Vacant. — The  office  of  a  constable 
becomes  vacant  on  the  happening,  before  the  expiration  of 
the  term  of  his  office,  of  either — 

1.  The  death  of  the  incumbent ; 

2.  His  resignation ; 

8.  His  removal  from  office  ; 

4.  His  ceasing  to  be  an  inhabitant  of  the  town  for  a\  liich 
he  shall  have  been  chosen  or  appointed  ; 

5.  His  conviction  of  an  infamous  crime,  or  of  an  offense 
involving  a  viola-tion  of  his  oath  of  office ; 

'  1  R.  S   (5th  ed.),  828,  §  56;  as  amended  by  Laws  of  1874,  Chap.  643;  IB. 
S.  (6th  ed.),  835,  §  57;  id..(7th  ed.),  831,  §  81. 
M  R.  S.  (5th  ed  ),  838,  §  67;  id.  (6th  ed.),  835,  §  58;  Id.  (7th  ed.)  822,  §  38. 
3  See  Laws  of  1881,  chap.  504,  §  10;  1  R.  S.  (7lh  ed.),  835,  §  10. 
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6.  His  refusal  or  neglect  to  take  the  oath  of  oflBice,  within 
the  time  required  by  law,  or  to  give  or  renew  any  bond 
within  the  time  prescribed  by  law ; 

7.  The  decision  of  a  competent  tribunal,  declaring  void 
his  election  or  appointment. ' 

A  resignation  by  implication  may  take  place,  by  being 
appointed  and  accepting  a  new  office  incompatible  with 
that  of  constable.'  If  it  appear  that,  though  a  cause  of 
vacancy  has  happened,  the  incumbent  still  claims  to  be  a 
legal  officer,  and  authorized  to  act  as  such,  as  where  he 
neglects  to  take  the  oath  of  office  or  to  file  the  requisite 
bond,  he  is  de facto  a  constable,  and  his  official  acts,  so  far 
as  the  public  and  third  persons  are  concerned,  are  valid  as 
though  he  was  an  officer  de  jure,  and  his  title  and  acts  can 
only  be  questioned  in  a  direct  proceeding  in  which  they  are 
in  issue.'  But  where  a  party  sues,  or  defends  in  his  own 
right  as  a  constable,  it  is  not  sufficient  that  he  be  merely  an 
officer  de  facto;  he  must  be  one  dejure.*  A  (^e/aci!o  officer 
can  never  be  compelled  to  act.  He  may  stop  short  at  any 
time  in  his  official  action,  and  will  incur  no  liability  by  his 
mere  omission  to  act. ' 

Resignation. — Any  three  justices  of  the  peacie  of  a  town 
in  which  constables  are  elected  at  a  town  meeting,  may,  for 
sufficient  cause  shown  to  them,  accept  the  resignation  of 
any  constable  of  their  town."  In  the  other  towns  the  super- 
visor and  justices  of  the  peace,  or  a  majority  of  them,  are 
authorized  to  accept  such  resignation. ' 

Removal.  —  If  any  constable  shall  have  collected  any 
money  on  execution,  and  a  recovery  therefor  shall  have 
been  had  against  his  sureties,  upon  a  complaint  thereof  be- 
ing made  to  any  three  justices  of  the  same  town,  they  shall 

"  1  E.  S.  (5th  ed.),  837,  §  i54;  id.  (6th  ed.),  834,  §  55;  id.  (7th  ed.)^370,  §  34. 

''  Angel  &  Ames  on  Corp.  (1st  ed.),  355;  People  v.  Oarrique,  3  HUl,  93;  Van 
Orsdall  v.  Hazard,  3  id.,  248;  Riddle  v.  County  of  Bedford,  7  Serg.  &  Rawle 
(Penn.),  386. 

'  Snyder  v.  Schram,  59  How.  Pr.,  404;  Bliss  v.  Day,  68  Me.,  301;  Petersilea 
V.  Stone,  119  Mass.,  465. 

<  People  V.  Weber,  89  111.,  347;  Same  ».  Same,  86  id.,  383;  People  v.  Hop- 
son,  1  Denio,  374;  People  ®.  Van  Nostrand,  46  N.  Y.,  375. 

»  Olmsted  ®.  Dennis,  77  N.  Y.,  378,  387;  Bentley  v.  Phelps,  37  Barb.,  534. 

«  1  U.  8.  (5th  ed.),  838,  §  58;  id.  (6th  ed.),  835,  §  59;  id.  (7th  ed  ),  823,  §  33. 

'  Laws  of  1881,  chap.  564,  §  10. 


QUALII'ICATIOKS   A  N't)   ELECTION.  645 

summon  such  constable  to  apjiear  before  them,  to  show 
cause  why  he  should  not  be  removed  from  his  office.  If 
such  complaint  be  established  to  the  satisfaction  of  such 
justices,  or  any  two  of  them,  after  a  hearing  of  the  parties, 
or  after  the  refusal  or  neglect  of  the  constable  to  appear 
upon  such  summons,  they  shall,  by  an  instrument,  under 
their  hands,  remove  such  constable  from  his  office,  assign- 
ing therein  the  reason  of  such  removal,  and  shall  file  the 
same  in  the  office  of  the  town  clerk,  who  shall  forthwith 
cause  a  certified  copy  thereof  to  be  served  on  such  consta- 
ble. Upon  the  service  of  a  copy  of  such  instrument,  cer- 
tified by  the  town  clerk,  on  the  constable  named  therein, 
such  constable  shall  cease  to  have  any  j)0wer  or  authority 
as  such,  and  his  office  shall  be  deemed  vacant.'  These  pro- 
visions for  the  removal  of  constables  apply  to  the  justices' 
courts  in  the  cities  of  Albany,  Hudson  and  Troy  respect- 
ively ;  but  they  shall  not  be  considered  as  applicable  to  the 
<50urts  in  the  city  of  New  York.'  In  the  city  of  Albany, 
the  instrument  of  removal  shall  be  filed  with  the  clerk  of 
Albany  county.' 

Vacancy,  Jiow  Filled. — If  anj'  person  elected,  chosen  or 
appointed  to  the  office  of  constable  shall  refuse  to  serve,  or 
shall  die  or  resign  or  remove  out  of  the  town,  or  become 
incapable  of  serving,  before  the  next  annual  toM'^n  meeting 
after  he  shall  be  elected,  chosen  or  appointed,  in  any  town 
where  constables  are  chosen  at  the  annual  town  meeting, 
the  town  clerk  shall,  within  eight  days  after  the  happening 
of  such  vacancy,  on  the  petition  of  not  less  than  twenty- five 
legal  voters  of  the  town,  call  a  special  town  meeting  for  the 
purpose  of  supplying  the  same.  In  case  a  special  town 
meeting  be  not  so  called,  then,  and  not  otherwise,  any  va- 
cancy so  occurring  shall  be  fiUed  by  appointment  made  by 
not  less  than  three  justices  of  the  peace  *  If  the  electors 
shall  not,  within  fifteen  days  after  the  happening  of  such 

>3R.  B.  (5th  ed.),  460,  §§  19a-195;  id.  (6th  ed.),  431,  §§  196-198;  id.  (7th 
€d.),  2371,  §§  268-370. 

=  3  R.  S.  (5th  ed.),  454  §  157:  id.  (6th  ed.),  426,  §  160;  id.  (7th  ed.),  2371, 
§231. 

3  3R.  S   (5th  ed.),  408,  §38. 

*  1  R.  8.  (5th  ed.),  828,  §  56;  id.  (6th  ed.),  835,  §  57,  as  amended  by  laws  of 
1881,  chap.  391;  id.  (7th  ed.),  823,  §  34. 
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vacancy,  supply  the  same  by  an  election  at  town  meetingv 
the  same  shall  be  supplied  by  the  justices  of  the  town  in 
the  like  manner  and  with  the  like  effect  as  above  provided. 
Whenever  a  vacancy  shall  occur,  which  justices  of  the 
peace  are  authorized  to  fill,  and  there  shall  be  less  than 
three  justices  residing  in  the  town  in  which  such  vacancy 
shall  occur,  the  justice  or  justices  residing  in  such  town 
may  associate  with  themselves  one  or  more  justices  of  the- 
peace  from  any  adjoining  town,  as  may  be  necessary  tO' 
make  the  number  of  three ;  and  such  three  justices  shall 
have  the  like  power  to  fill  such  vacancy  as  if  they  were  re- 
spectively justices  of  the  town  in  which  the  vacancy  oc- 
curred." In  towns  where  constables  are  elected  at  the 
general  election,  the  supervisor  and  justices  of  the  j)eace, 
or  a  majority  of  such  .ofiicers,  have  power  to  fill  vacancies 
happening  from  any  cause." 

4.  Notice  of  Election  or  Appointment. 

After  the  canvass  of  the  votes  for  the  constable,  or  other 
town  officer  is  completed  at  a  town  meeting,  a  statement  of 
the  result  shall  be  entered  at  length  by  the  clerk  of  the 
meeting,  in  the  minutes  of  the  proceedings  to  be  kept  by 
him,  which  shall  be  publicly  read  by  him  to  the  meeting  ; 
and  such  reading  shall  be  deemed  notice  of  the  result  of 
such  election,  to  every  person  whose  names  shall  have  been 
entered  as  a  voter.  The  clerk  of  every  town  meeting,, 
within  ten  days  thereafter,  shall  transmit  to  each  person 
elected  to  the  office  of  constable,  whose  name  shall  not  be 
entered  on  the  poll  list  as  a  voter,  a  notice  of  his  election." 
The  manner  of  giving  notice  in  case  of  appointment  by  jus- 
tices of  the  peace,  has  already  been  noticed.  The  town 
clerk  should  notify,  in  writing,  those  constables  who  are 
duly  elected  such  at  a  general  .election,  as  is  provided  for 
notifying  those  whose  names  do  not  appear  upon  the  poll 
list  as  voters. 

'  1  R.  'S.  05th  ed.),  839,  §  63;  id.  (6th  ed.),  836,  §  63;  id.  (7th  ed.),  822,  §§r 
35,  37. 

2  Laws  of  1881,  chap.  564  ;  1  R.  S.  (7th  ed.),  825,  §  10. 

3 1  R.  S.  (5th  ed.),  823,  §§  20,  21 ;  id.  (6th  ed.),  831,  §  30,31 ;  id.  (7th  ed.),  817, 
§§  9,  10, 
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SECTION  II. 

OATH   OF   OFFICE   AND   SECURITY, 

Every  Person  Chosen  or  Appointed  to  the  office  of  con- 
stable, before  he  enters  on  the  duties  of  his  office,  and 
within  eight  days  after  he  shall  be  notified  of  his  election 
or  appointment,  shall  take  and  subscribe  the  oath  of  office 
provided  by  the  constitution,  and  shall  execute,  in  the  pres- 
ence of  the  supervisor  or  town  clerk  of  the  town,  with  at 
least  two  sufficient  sureties,  to  be  approved  by  such  super- 
visor or  town  clerk,  an  instrument  in  writing,  by  which  such 
constable  and  his  sureties  shall  jointly  and  severally  agree 
to  pay  to  each  and  every  person  who  may  be  entitled  thereto, 
all  such  sums  of  money  as  the  said  constable  may  become 
liable  to  pay  on  account  of  any  execution  which  shall  be  de- 
livered to  him  for  collection  ;  and  shall  also  jointly  and  sev- 
erally agree  and  become  liable  to  pay  each  and  every  such 
person  for  any  damages  which  he  may  sustain  from  or  by 
any  act  or  thing  done  by  said  constable,  by  virtue  of  his 
office  of  constable.  Every  constable  so  chosen  or  appointed 
sliall,  in  good  faith,  be  an  actual  resident  of  the  town  or 
ward  in  which  he  shall  be  chosen  or  appointed. '  The  super- 
visor or  town  clerk  shall  endorse  on  such  instioiment,  his 
approbation  of  the  sureties  therein  named,  and  shall  then 
cause  the  same  to  be  filed  in  the  office  of  the  town  clerk  ;  and 
a  copy  of  such  instrument,  certified  by  the  town  clerk,  shall 
be  presumptive  evidence  in  all  courts,  of  the  execution  there- 
of by  such  constable  and  his  sureties."  If  any  person  chqsen 
or  appointed  to  the  office  of  constable  shall  not  give  such 
security  and  take  such  oath,  as  is  above  required,  within  the 
time  limited  for  that  purpose,  such  neglect  shall  be  deemed 
a  refusal  to  serve. ' 

As  to  the  Oa^A.— The  oath  of  the  constable  may  be  sub- 
scribed and  sworn 'before  the  town  clerk  of  the  town  in 
which  such  officer  shall  be  elected  ;  such  oath  shall  be  ad- 
ministered without  fee  or  reward.*    The  oath  may,  also,  be 

'  1  R.8.  (5th  ed.),  826,. §  43,  as  amended  by  Laws  of  1873,  chap.  788  :  1  R. 
S.  (0th  ed.),  833,  §  43  ;  id.  (7th  ed.),  818.  §  31,  825,  §  12,  Laws  of  1881,  chap. 
664.  §  13. 

»  1  R.  S.  (5th  ed.),  836,  §  44;  id.  (6th  ed.),  834,  §  45;  id.  (7th  ed.),  819,  §  23. 

'  1  R.  S.  (5th ed.),  826,  §  46  ;  id.  (6th  ed.),  834,  §47  ;  id.  (7th  ed.),  819,:§  24. 

<  Laws  of  1888,  chap,  172  ;  1  R.  8.  (7th  ed.),  830. 
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taken  before  another  officer  authorized  to  administer  official 
oaths,  as  a  Supreme  Court  justice  or  a  county  judge.  But 
in  no  case  is  the  officer  administering  the  oath  entitled  to  a 
fee  therefor.'  If  any  constable  shall  enter  upon  the  duties 
of  his  office,  before  he  shall  have  taken  such  oath,  he  shall 
forfeit  to  the  town  the  sum  of  fifty  dollars.'  The  oath  should 
be  filed,  within  the  eight  days,  in  the  office  of  the  town 
clerk.' 

As  to  the  Bond. — The  statute  requires  an  instrument  in 
writing  which  may,  or  may  not,  be  in  the  form  of  a  bond. 
If  in  the  form  of  a  bond,  it  should  be  to  the  People  of  the 
State,  and  not  to  the  people  of  a  county.'  The  better  instru- 
ment, however,  is  one  exactly  as  the  statute  requires  it  to 
be,  viz. :  an  agreement  to  pay  each  and  every  person  entitled 
thereto,  all  such  sums  of  money  as  the  constable  may  become 
liable  to  jjay  on  account  of  any  execution  which  shall  be 
delivered  to  him  for  collection;  and  also  to  pay  each  and 
every  such  person  for  any  damages  which  he  may  sustain 
from  orb}'  any  act  or  thing  done  by  the  constable,  by  virtue 
of  this  office  of  constable." 

Where  the  instrument  is  in  the  form  of  a  bond  to  the  peo- 
ple, deht  will  not  lie  upon  the  bond  in  the  name  of  the  party 
injured.  The  action  should  be  covenant  on  the  condition  of 
the  bond,  or  debt  in  the  name  of  the  people,  the  obligees." 

The  sureties  who  have  executed  the  bond  cannot  object 
that  there  was  a  want  of  compliance  with  the  statute  pro 
visions.  Thus  the  omission  of  the  town  clerk  to  indorse' his 
approval,  the  fact  that  the  instrument  was  not  in  the  form 
contemplated  by  the  statute,  and  contains  unnecessary  re- 
citals, and  an  agTeement  on  the  part  of  the  constable  to  ex- 
ecute all  process — do  not  avail  the  sui'eties  in  a  suit  by  an 
execution  creditor  to  recover  for  the  constable's  neglect  to 
return  an  execution.'    Previous  leave  to  sue  upon  the  bond 

'  Code  Civ.  Pro.,  §  3289. 

U  R.  S.  (5th  ed.),  827,  §  54  ;  id.  (6th  ed.),  834,  §  55  ;  id  (7th  ed.),  820,  §  29. 

3  See  Lawsof  1881,  chap.  564,  §  12  ;  1  R.  S.  (7th  ed.),  825,  §  12. 

"  Warner  v.  Eacey,  20  Johns.,  74  ;  People  v.  Holmes,  3  Wend.,  281  ;  Same 
V.  Same,  6  Wend.,  191. 

'  Dutton  V.  Kelsey,  3  Wend.,  615. 

•  Lawtont'.  Erwin,  9  Wend.,  233;  Peoples.  Holmes,  2  id.,  281;  Samee.  Same 
5  id.,  191. 

'  Skellinger  ■».  Yendes,  12  Wend.,  306;  and  see  Raymond  w.  Lent,  14  Johns 
401. 
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is  not  needed.  A  right  of  action  accrues  at  once  upon  an 
injury  by  an  act  of  a  constaMe,  as  sucli,  to  the  party  in- 
jured.' And  the  constable  and  his  sureties  cannot  object 
that  the  security  was  not  filed  within  the  time,  by  the  statute 
prescribed.  The  statiite  is  directory,  merely.''  Constables, 
like  sheriffs,  are  required  to  give  an  additional  bond  for  the 
payment  of  moneys  collected  under  the  Military  Code. 
Such  bond  is  to  be  approved  by  the  county  judge  of  the 
county  in  Avhich  the  constable  resides  ' 


SECTION  III. 


TEEM   OF  OFFICE. 

Constables  who  are,  or  may  be  elected  at  annual  town 
meetings,  hold  their  oflBces  for  one  year,  and  until  others  are 
chosen  or  appointed  in  their  places,  and  have  qualified.* 
The  five  having  the  highest  number  of  votes  in  town  meet- 
ing are  elected;  unless  thp  number  is  expressly  reduced. "  The 
election,  in  such  town,  of  less  than  the  authorized  number, 
as  where  live  should  be  elected,  and  by  reason  of  a  tie  vote, 
or  from  any  other  reason,  a  less  number  is  elected,,  ousts  aU 
the  constables  in  office. '  In  towns  where  the  constables  are 
chosen  at  a  general  election,  the  term  of  office  is  five  years 
counting  from  the  first  of  January  next  after  the  election. 
At  the  end  of  five  years  the  office  is  vacant,  whether  or  not 
the  incumbent's  successor  has  been  chosen  or  has  qualified.' 
A  person  in  such  town  appointed  to  fill  a  vacancy  in  the 
office  of  constable  holds  the  office  until  the  first  of  January 
next  subsequent  to  the  then  ensuing- general  election."  If 
at  a  general  election  he  is  chosen  to  fill  a  vacancy,  he  holds 
the  office  from  the  first  of  January  next  after  the  election, 
for  the  then  remaining  and  unexpired  portion  of  the  vacated 
term. " 

'  People  V.  Holmes,  3  Wend.,  281. 

'  Duttoa  V.  Kelsey,  2  Wend.,  615. 

=■  Laws  of  1870,  chap.  80,  §  218;  1  R  S.  (7th  ed.),  780,  §  218;  ante,  pp  4,  5. 

M  R.  S.  (5th  ed.),  327,  §  55;  id.  (6th  ed.),  835,  §  56;  id.  (7th  ed.),  820,  §  30. 

s  Opin.  of  Att'y  Gen'l,  426. 

•  People  V.  Jones,  17  Wend.,  81. 

'  Laws  of  1881,  chap.  564,  §  13;  1  R.  S.  (7th  ed.),  826,  §  13. 

« Laws  of  1881,  chap.  564,  §  10;  1  R.  S.  (7th  ed.),  825,  §  10. 

"  Id.,  §  11. 
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SECTION  IV. 

DUTIES   GENEEALLY. 

In  the  Execution  of  Process. — ^The  conduct  of  constables, 
upon  process  from  justices'  courts,  must  be  governed  by 
the  same  law  as  that  of  sheriffs  upon  process  of  the  higher 
courts,  when  there  is  no  statute  regulation.'  In  many 
special  proceedings — and  in  some  cases  under  the  Military 
Code — they  have  powers  the  same  as  the  sheriff.  Upon  a 
proper  warrant  they  can  make  an  arrest  anywhere  within 
the  State.  They  can  serve  civil  process  issued  by  a  justice 
of  the  peace  anywhere  within  the  county,  and  at  a  time, 
and  in  a  manner,  coincident  with  the  service  of  a  similar 
process  of  a  higher  court  by  the  sheriff.  They  cannot  now  call 
out  the  power  of  the  county  to  aid  in  the  execution  of  pro- 
cess. But  if  a  constable  has  reason  to  apprehend  that  re- 
sistance will  be  made  to  the  execution  of  a  mandate  issued 
and  delivered  to  him  by  a  justice  of  the  peace,  he  may  de- 
liver it  to  the  sheriff  of  the  county,  with  a  written  certifi- 
cate, stating  the  facts,  and  requiring  the  sheriff ,  to  exe- 
cute it." 

A  mandate,  issued  by  a  justice  of  the  peace,  must  be 
signed  by  him,  and  may  be  without  seal.  It  must  be  en- 
tirely filled  up,  at  the  time  when  it  is  delivered  to  an  oflacer 
to  be  executed,  so  as  to  have  no  blank,  either  in  the  date 
thereof  or  otherwise  ;  except  that  there  may  be  a  blank  in 
a  subpoena  for  the  name  of  any  or  all  of  the  witnesses.  A 
mandate,  otherwise  issued  and  delivered  to  an  officer  to  be 
executed,  is  void."  And  the  fact  that  it  is  void  will  be  ap- 
parent on  the  face  of  the  mandate ;  and  the  officer  will  not 
be  protected  by  the  mandate  in  the  execution  thereof.  The 
justice  may  direct  certain  alterations  to  be  made  in  a  pro- 
cess ;  but  a  general  authority  to  constables  to  alter  a  process, 
or  a  special  authority  to  alter  it  on  a  contingency  specified 
(as  where  the  constable  is  told  to  alter,  in  a  summons,  the 
date  for  the  defendant' s  appearance,  in  case  service  cannot 
be  made  in  proper  time  prior  to  the  date  as  it  stands),  is 
highly  imjproper,  and  renders  the  process  void  if  the  altera- 
tion be  made. ' 

'  Pixley  v.  Butts,  3  Cow.,  421.  '  Code  Civ.  Pro..  §  3135. 

2  Code  Civ.  Pro.,  §  3158.  "  Pierce  c.  Hubbard,  10  Johns.,  405. 
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A  snmmons  or  an  execution  in  a  civil  action,  issued  by  a 
justice  of  the  peace,  should  be  directed  to  any  constable  of 
the  county,'  a  warrant  or  other  process,  in  a  criminal  action 
or  proceeding,  so  issued,  should  be  directed  to  any  peace 
officer  of  the  county.'  Any  constable  of  the  county,  to 
whom  the  mandate  is  delivered,  may  execute  the  same. 
The  word  "mandate"  includes  a  writ,  process,  or  other 
written  direction,  issued  pursuant  to  law,  out  of  a  court,  .or 
made  pursuant  to  law  by  a  court  or  a  judge,  or  a  person 
acting  as  a  judicial  officer,  and  commanding  a  court,  boai-d, 
or  other  body,  or  an  officer  or  other  person,  named  or  other- 
wise designated  therein,  to  do,  or  to  refrain  from  doing,  an 
act  therein  specified.' 

It  is  the  duty  of  the  constable  to  execute  every  mandate 
issued  by  a  justice  of  the  peace,  and  directed  to  any  consta- 
ble of  the  county,  or  to  any  peace  officer  of  the  county,  de- 
livered to  him  to  be  executed,'  unless  he  can  certify  to  facts 
which  justify  him  in  delivering  the  process  to  the  sheriff.  "^ 
He  must  execute  the  mandate  according  to  the  tenor  thereof; 
and  he  cannot  act  by  deputy.'  But  a  justice  of  the  peace 
who  issues  any  mandate  in  a  civil  action,  except  a  venire, 
may,  at  the  request  of  the  party,  whenever  he  deems  it  ex- 
pedient so  to  do,  empower,  by  a  written  authority  indorsed 
upon  the  mandate,  any  person  of  full  age,  not  a  party  to  the 
action,  to  serve  or  otherwise  execute  it.  For  that  purpose 
the  person  so  empowered  has  aU  the  power  and  authority, 
and  is  subject  to  aU  the  obligations  and  liabilities  of  a  con- 
stable; and  his  return  is  evidence,  in  like  manner,  as  a  con- 
stable' s.  But  a  person  so  empowered  is  not  entitled  to  any 
fee  or  reward  for  his  services.'  Where  a  person  is  thus 
empowered  to  serve  a  summons,  the  summons  must  be  re- 
turned to  the  justice  with  a  written  return  thereon,  to  con- 
fer jurisdiction  upon  the  justice  to  proceed  in  the  action. 
The  service  cannot  be  proved  by  the  oath  of  the  person 
making  it."  If  a  person  be  so  empowered  to  execute  a  man- 
date, even  though  it  be  an  execution,  he  need  not  take  the 
oath,  nor  give  the  security  required  of  a  constable. 

'  Code  Civ.  Pro.,  §§  2877,  3035.  »  Code  Civ.  Pro.,  §  3158. 

«  Code  Crim.  Pro.,  §  156.    '  '  Code  Civ.  Pro.,  §  3157. 

3  Code  Civ.  Pro.,  §  3343,  subd.  2.  '  Code  Civ.  Pro.,  §  3156. 

-  Code  Civ.  Pro.,  §  3157.  '  Jackson  v.  Sherwood,  50  Barb.,  356. 
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The  constable's  powers  and  duties  as  a  peace  officer  are 
the  same  as  those  of  a  sheriff. '  AVhere  his  powers  or  duties 
as  to  the  proper  execution  of  any  mandate  differ  from  those 
of  a  sheriff,  the  difference  will  appear  hereinafter. 


SECTION  V. 


DISABILITIE>i    OK  A    CONSTABLE;   AND  ACTS   PUOHIBITED. 

Not  to  Practice  as  an  Attorney. — A  constable  shall  not, 
during  his  continuance  in  office,  practicn  as  an  attorney  or 
counselor  in  any  court.''  This  provision  of  the  Code  of 
Civil  Procedure  is  qualified,  however,  by  a  subsequent  one 
of  the  same  Code,  which  states  that,  ' '  subject  to  the  pro- 
visions of  section  63  and  64  of  this  act,  any  person,  other 
than  the  constable  who  served  the  summons  or  the  venire, 
or  the  law  partner  or  clerk  of  the  justice,  may  be  the  attor- 
ney for  a  party  to  an  action  before  a  justice  of  the  peace."  ° 

Section  sixty-three  is  as  follows :  "A  person  shall  not  ask 
or  receive,  directly  or  indirectly,  compensation  for  appear- 
ing as  attorney  in  a  court  in  the  city  and  county  of  New 
York,  or  in  the  county  of  Kings,  or  make  it  a  business  to 
.practice  as  an  attorney  in  a  court  in  either 'of  those  counties, 
unless  he  has  been  regularly  admitted  to  practice  as  an  at- 
torney or  counsellor  in  the  courts  of  record  of  the  State." 

Section  sixty -four  reads  as  follows :  "A  person  who  vio- 
lates the  last  section  is  guilty  of  a  misdemeanor,  and  shall 
be  punished  by  imprisonment  in  thecoiinty  jail,  not  exceed- 
ing one  month,  or  by  a  fine  of  not  less  than  $100,  or  more 
than  $250,  or  by  both  such  fine  and  imprisonment.  A  judge 
or  justice  of  the  peace,  within  the  city  and  county  of  Kew 
York,  or  the  county  of  Kings,  who  knowingly  permits  to 
practice  in  his  court,  a  person  who  has  not  been  regularly 
admitted  to  practice  in  the  courts  of  record  in  the  State,  is 
guilty  of  a  misdemeanor,  and  shall  be  punished  as  pre- 
scribed in  this  section.  But  this  and  the  last  section  do  not 
apply  to  a  case,  where  a  person  appears  in  a  cause,  to  which 
he  is  a  party." 

'  See  anU,  pp.  38-57,  94-119.  '  Code  Civ.  Pro.,  §  2889. 

«  Code  Civ.  Pro.,  §  62. 
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Not  to  Receive  Reward. — A  constable  shall  not  ask  or  re- 
ceive any  money,  or  other  valuable  thing,  from  any  person, 
as  a  consideration,  reward,  or  inducement  for  omitting  or 
delaying  to  arrest  a  person,  or  to  take  him  to  jail,  or  to  sell 
property,  by  virti^e  of  an  execution,  or  to  execute  any  other 
duty,  pertaining  to  his  office  ;  or  any  money  or  vahiable 
thing,  other  than  the  fees  expressly  allowed  to  him  by  law, 
for  executing  any  duty  pertaining  to  his  office.' 

Not  to  Buy  Claim. — A  constable  shall  not,  directly  or  in- 
directly, buy,  or  be  interested  in  buying,  a  bond,  note,  or 
other  demand  or  cause  of  action,  for  the  purpose  of  bring- 
ing an  action,  or  instituting  a  special  proceeding  before  a 
justice,  founded  thereupon-;  nor  shall  a  constable,  either 
before  or  after  an  action,  or  a  special  proceeding,  is  com- 
menced, lend  or  advance,  or  agree  to  lend  or  advance,  or 
procure  to  be  lent  or  advanced,  any  money  or  other  valua- 
ble thing  to  any  person,  in  consideration  of,  or  as  a  reward 
for,  or  an  inducement  to.  the  placing  or  having  placed  in 
his  hands,  a  debt  or  other  demand  or  cause  of  action,  for 
prosecution  or  collection.'  But  the  mere  fact  that  plaintiff, 
suing  as  assignee  of  a  demand,  was  a  constable  at  the  time 
the  summons  was  served,  does  not  prechide  him  from  re- 
covering. The  mere  purchase  is  not  of  itself  sufficient  evi- 
dence of  the  intent  mentioned  in  the  statute — the  intent 
must  be  proved. ' 

Penalty. — A  constable  who  violates  any  of  the  above  pro- 
visions is  guilty  of  a  misdemeanor,  and  shall  be  punished 
accordingly.  A  conviction  also  operates  as  a  forfeiture  of 
his  office.'  The  punishment  is  imprisonment  in  a  peniten- 
tiary, or  county  jail,  for  not  more  than  one  year,  or  by  a  fine 
of  not  more  than  $500,  or  by  both. ' 

As  to  the  penalties  for  injuries  to  records  and  misappro- 
priation by  ministerial  officers,  and  as  to  acts  prohibited  of 
public  officers,  and  the  penalties  for  certain  acts  or  omis- 

'  Code  Civ.  Pro.,  §  3136. 

'  Code  Civ.  Pro.,  §  3187;  and  see  Penal  Code,  §  187;  Code  Civ.  Pro.,  §  74; 
Penal  Code,  §§  138,  139. 
'  Warren  v.  Helmer,  8  How.  Pr.,  419. 
*  Code  Civ.  Pro.,  §  3138. 
'  Penal  Code,  §  15. 
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sions,  and  the- penalties  for  permitting  escapes,  see  Part  I, 
of  Sheriffs.' 

Not  to  Serve  Process  on  Sunday. — All  service  of  legal 
process  of  any  kind  whatever,  upon  the  first  day  of  the 
week,  is  prohibited,  except  in  cases  of  breach  of  the  peace, 
or  apprehended  breach  of  the  peace,  or  when  sued  out  for 
the  apprehension  of  a  person  charged  with  crime,  or  except 
where  such  service  is  specially  authorized  by  statute."  And 
whoever  maliciously  procures  any  process  in  a  civil  action 
to  be  served  on  Saturday,  upon  any  person  who  keeps 
Saturday  as  holy  time,  and  does  not  labor  on  that  day,  or 
serves  upon  him  any  process  returnable  on  that  day,  or 
maliciously  procures  any  civil  action  to  which  such  person 
is  a  party  to  be  adjourned  to  that  day  for  trial,  is  guilty  of 
a  misdemeanor.  °  The  punishment  for  a  misdemeanor,  where 
the  statute  does  not  prescribe  the  punishment  for  the  par- 
ticular offense,  has  already  been  given.*  But  the  statute 
does  not  prohibit  the  rendition  of  judgment  on  Saturday  in 
any  case. ' 

'  Penal  Code,  §§  43,  43,  48,  49,  50,  51,  53,  54,  55,  56,  57,  114,  115,  116,  117, 
118,  119,  120,  156,  470,  556,  557;  anU,  pp.  88-93. 
>  Penal  Code,  §  268. 
'  Penal  Code,  §  371. 
*  See  Penal  Code,  §  15. 
'  Maxson  d.  Annas,  1  Denio,  204. 
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CHAPTER  II. 

OF  THEIR  DUTIES  AS  TO  CIVIL  MATTERS. 


SECTION   I. 


TO  ATTEND   COURT. 


General  Term. — Any  two  constables  or  police  officers, 
who  are  notified  so  to  do  by  the  sheriff  of  their  county, 
must  attend  a  general  term  of  the  Supreme  Court  held  in 
the  county.' 

TVial  Court. —  As  many  constables  as  are  notified  in 
writing,  and  personally,  so  to  do  by  the  sheriflE  of  their 
county,  except  in  New  York  and  Kings  counties,  must  ap- 
pear and  attend  upon  a  sitting,  in  the  county,  of  a  special 
term  of  the  Supreme  Court,  or  a  term  of  the  circuit  court, 
county  court,  court  of  oyer  and  terminer,  or  court  of  ses- 
sions.^ Any  constable  so  notified,  who  neglects  to  attend 
as  notified,  may  be  fined  by  the  court,  at  the  term  which 
he  was  notified  to  attend,  a  sum  not  exceeding  five  dollars 
for  each  day's  neglect.'  When  required  by  the  court  so  to 
do,  a  constable  attending  any  of  the  courts  mentioned  must 
act  as  crier  therein,  and  for  such  service  he  is  not  entitled 
to  any  additional  compensation.'  The  duties  of  consta- 
bles at  any  sitting  of  any  of  the  courts  enumerated  are  to 
obey  the  directions  of  the  court,  or  the  sheriff,  as  to  any 
and  all  matters  appertaining  to  the  holding  of  the  term  and 
the  preservation  of  order, 

»  Code  Civ.  Pro.,  §  242. 

2  Code  Civ.  Pro.,  §§  97-99. 

3  Code  Civ.  Pro.,  §  99. 
•  Code  Civ.  Pro.,  §  93. 
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SECTION  II. 

SEKVIt;E   OF   SUMMONS. 

1.  For VI  and  Contents  of  Summons. 
A  summons  issued  by  a  justice  of  the  peace  for  tlie  com- 
mencement before  him  of  a  civil  action,  must  be  directecJ: 
generally  to  any  constable  of  the  county  where  the  justice- 
resides  ;  and  it  must  command  him  to  summon  the  defend- 
ant to  appear  before  the  justice,  at  a  place  specified  therein,, 
to  answer  the  complaint_  of  the  plaintiff  in  a  civil  action. 
Where  the  summons  is  accompanied  with  an  order  of  arrest^ 
it  must  be  made  returnable  immediately  upon  the  arrest  of 
the  defendant,  within  twelve  days  after  the  day  when  it 
was  issued  ;  in  every  other  case,  it  must  be  returnable  at  a 
time  therein  specified,  not  less  than  six  nor  more  than? 
twelve  days  after  the  day  when  it  was  issued. '  If  a  verified 
complaint  is,  or  has  been,  made  when  the  summons  is  issued,, 
such  complaint  must  "be  attached  to  the  summons."  The 
constable  should  see  to  it  that  a  summons  delivered  to  him 
to  be  served  is  properly  filled. out  so  as  to  have  no  blank. 

2.  Service  of  Summons. 
Personal  Service. — Personal  service  of  the  summons  must 
generally  be  made  by  delivering  a  copy  thereof  to  the  de- 
fendant.' In  some  cases,  the  copy  may  be  delivered  to 
.  another  person.  These  cases  will  be  hereinafter  noted. 
AVhere  a  verified  com]3laint  is  attached  to  a  summons,  ser- 
vice can  only  be  made  of  both  summons  and  complaint,  by 
delivering  to  and  leaving  with  the  defendant  personally^ 
true  copies  thereof,  not  less  than  six  nor  more  than  twelve 
days  before  the  return  day  thereof  ;  and  the  official  certifi- 
cate of  the  constable  making  such  service  shall  be  sufiicient 
evidence  thereof.*  Where  service  of  a  summons  is  per- 
sonal, it  must  be  made  at  least  six  days  before  the  time  of 
appearance  specified  therein  ;  except  where  it  is  accompa- 
nied with  an  order  of  arrest." 

'  Code  Civ.  Pro.,  §  2877. 

'  Laws  of  1881,  chap.  414,  §  1 ;  3  R.  S.  (7th  ed.),  2370,  §  1. 

3  Code  Civ.  Pro.,  §2878. 

*  Laws  of  1881,  chap.  414,  §  1;  3  R.  S.  (7th  ed.),  2370,  §  1. 

5  Code  Civ.  Pro.,  §  2878. 
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Service  Upon  Oorporation. — AVhere  the  defendant  to  be 
■served  is  a  corporation,  the  summons  may  be  personally 
^served  upon  it,  by  delivering  a  copy  thereof  to  an  officer  or 
person  to  whom  a  copy  of  the  summons  in  an  action,  brought 
against  the  corporation  in  the  Supreme  Court,  might  be  de- 
livered, as  prescribed  in  sections  431  and  432  of  the  Code 
of  Civil  Procedure;  or,  to  any  director  or  trustee  of  the  cor- 
poration hj  whatever  official  title  he  is  called. '  Where  the 
-defendant  to  be  served  is  a  domestic  railroad  corporation, 
and  no  officer  thereof  resides  in  the  county,  to  whom  a 
"Copy  of  the  summons  may  l^e  delivered  as  above  prescribed, 
it  may  be  personally  served,  by  delivering  a  copy  thereof  to 
a  local  superintendent  of  repairs,  freight  agent,  agent  to 
sell  tickets,  or  station  keeper  of  the  corporation,  residing 
in  the  county;  unless,  at  least,  thirty  days  before  it  was 
issued,  the  corporation  had  filed,  in  the  office  of  the  clerk 
»of  the  county,  a  written  instrument,  designating  a  person 
■residing  in  the  county,  upon  whom  j)rocess  to  be  issixed  by 
:a  justice  of  the  peace  against  it,  may  be  served  ;  in  which 
•■case  the  summons  may  be  personally  served  by  delivering  a 
■<3opy  to  the  person  so  designated."  Where  the  defendant 
to  be  served  is  a  corporation,  association,  partnership,  or 
person,  doing  business  in  the  Stateas  an  express  company, 
■and  no  person  resides  in  the  county  to  whom  a  copy  of  the 
summons  may  be  delivered  as  heretofore  indicated,  it  may 
be  personally  served  by  delivering  a  copy  thereof  to  any 
local  or  general  agent,  agent  to  receive  freight  or  parcels, 
route  agent,  or  messenger  of  the  defendant  residing  in  the 
-county,  unless  the  defendant  has  designated  a  person  upon 
whom  service  may  be  made  as  prescribed  for  the  designa- 
tion by  a  domestic  railroad  corporation  ;  in  which  case  the 
rsummons  may  be  personally  served  by  delivering  a  copy 
thereof  to  the  person  so  designated.'  But  where  a  person 
Ihas  been  so  designated  by  either  an  express  company  or  a 
domestic  railroad  corporation,  defendant,  and  the  designa- 
tion has  been  revoked ;  or  it  appears  by  affidavit,  or  the 
return  of  the  constable,  to  whom  the  summons  has  been 

'  Id.,  2879;  and  see  anU,  pp.  198,  190,  200. 
«  Code  Civ.  Pro.,  §  2880. 
-^Code  Civ.  Pro.,  §2881. 
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duly  delivered  for  service,  that  the  person  designated  is 
dead,  or  has  ceased  to  reside  within  the  county  ;  or  that  he 
cannot,  after  due  diligence,  be  found  within  the  county,  so- 
as  to  deliver  a  copy  of  the  summons  to  him  ;  the  original 
summons,  or  the  second  or  third  summons,  issued  as  herein- 
after specified,  may  be  served  as  if  a  designation  had  not 
been  made.  Such  a  designation  may  be  revoked  by  a 
writing,  executed  and  filed  in  like  manner  as  required  for 
the  purpose  of  making  the  designation/ 

Second  and  Third  Summons. — Where  it  appears,  by  the 
return  of  the  constable,  to  whom  a  summons  has  been  de- 
livered for  service,  that  it  was  not  served  for  any  cause,  a 
second  summons  may  be  issued  by  the  same  justice,  in  the 
same  action,  within  twenty  days  after  the  first  summons 
was  issued  ;  and,  upon  the  like  return  thereof,  a  third  sum- 
mons may  be  issued,  within  twenty  days  after  the  second 
was  issued.  The  second  or  the  third  summons,  as  the  case 
may  be,  relates  bacls,  to  the  time  when  the  first  summons 
was  issued ;  and,  with  respect  to  all  proceedings  before 
actual  service,  the  service  thereof  has  the  same  effect 
as  if  the  first  summons  had  been  seasonably  served. 
For  the  purpose  of  issuing  a  new  summons  as  thus  pre- 
scribed, a  previous  summons  may  be  returned  upon  the 
sixth,  or  any  subsequent  day,  before  the  return  day. 
thereof." 

Name  of  I)efend,ant  Unknown. — Where  the  plaintiff  is 
ignorant  of  the  name,  or  part  of  the  name  of  a  defendant,, 
that  defendant  may  be  designated  in  the  summons,  and  in 
any  other  process,  or  proceeding  in  the  action  by  a  fictitious 
name,  or  by  so  much  of  his  name  as  is  known,  adding  a 
description  identifying  the  person  intended.  The  person 
so  designated  must  thereupon  be  regarded  as  a  defendant 
in  the  action,  and  as  sufficiently  described  therein  for  all 
purposes.  When  his  name,  or  the  remainder  of  his  name,, 
becomes  known,  the  justice,  before  whom  the  action  is 
pending,  must  amend  the  proceedings  already  taken,  by 
the  insertion  of  the  true  or  full  name,  in  place  of  the  ficti- 
tious name,  or  part  of  a  name,  and  all  subsequent  proceed- 
ings must  be  taken  under  the  name  so  inserted. ' 

1  Code  Civ.  Pro.,  §  3882.  ^  Code  Civ.  Pro.,  §  2834.. 

2  Code  Civ.  Pro.,  §  2883. 
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Return  of  Summons. — A  constable,  who  serves  a  sum- 
mons, must,  at  or  before  tbe  time  when  the  same  is  returna- 
ble, make  and  deliver  to  the  justice  a  written  return  thereof, 
under  his  hand,  stating  the  time  when,  and  the  manner  in 
which,  he  served  it.  A  constable  who  fails  seasonably  to 
serve  a  summons,  delivered  t5  him  for  service,  must  make 
a  written  return  thereof  under  his  hand,  stating  that  it  was 
not  served,  and  the  reason  why  he  failed  to  serve  it.'  The 
return  need  not  be  upon  the  summons,  or  attached  to  it ; 
and,  indeed,  it  should  not  be,  when  the  return  is  made  that 
the  person  designated  to  receive  service  cannot,  after  due 
diligence,  be  found  within  the  county,  so  as  to  deliver  a 
copy  of  the  summons  to  him.  In  such  case  the  original 
summons  might  be  served  thereafter,  as  if  no  designation 
had  been  made." 

The  return  is  important,  for,  without  it,  or  with  an  in- 
sufficient return,  the  justice  has  no  jurisdiction  to  proceed 
in  the  action,  except  upon  a  voluntary  appearance  of  the 
parties.  The  service  of  a  summons  can  only  be  shown  by  a 
return,  whether  the  person  making  the  service  be,  in  fact 
and  generally,  a  constable,  or  only  empowered  as  a  consta- 
ble for  that  particular  duty."  Hence,  the  return  should  be 
sufficient,  in  all  respects,  to  show  that  a  legal  service  had 
been  made.  No  other  than  a  personal  service  is  now  pro- 
vided for.  Hence,  the  return  should  be,  in  effect,  "Person- 
ally served,  the  day  of  ,  18  ,  by  delivering  to, 
and  leaving  with,  defendant  a  copy  thereof;"  or,  if  the 
defendant  is  a  corporation,  it  should  state  the  name  of  the 
officer  or  agent,  and  his  exact  relation  to  the  defendant. 
In  no  case  would  a  return  of,  "Served  copy,"  giving  date 
of  service,  be  sufficient  to  confer  jurisdiction.*  The  return 
should  expressly  show — leaving  nothing  to  be  inferred — 
that  a  good,  legal  service  had  been  made.  Of  course,  if  it 
is  not  vrritten  upon,  or  attached  to,  the  summons,  it  should 
so  refer  to  that  process  as  to  leave  no  manner  of  doubt  con- 
cerning the  paper  of  which  return  is  made.  If  there  are 
several  defendants,  and  the  manner  of  service  upon  eafch 

'  Code  Civ.  Pro.,  §  2885. 

^  Code  Civ.  Pro.,  §  3882. 

*  Jackson  v.  Sherwood,  50  Barb.,  356. 

■•  Sparry  v.  Reynolds,  65  N.  Y.,  179. 
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was  not  the  same,  the  return  should  state  how  it  was  made 
upon  each ;  and  if  any  of  the  defendants  could  not  be 
found  within  the  county,  or  the  last  place  of  abode  of  any 
of  them  could  not  be  ascertained,  the  return  should  so 
state.'  But  a  proper  return,  as  to  those  actually  served, 
will  give  to  the  justice  Jurisdiction  in  the  action,  though  no 
return  is  made  as  to  those  not  served.'  The  return  cannot 
be  contradicted  and  shown  to  be  false,  collaterally,  in  an- 
other action,  for  the  purpose  of  defeating  the  judgment." 
But  either  party  to  the  action,  who  has  sustained  damage 
thereby,  may  show  that  the  return  was  false  in  an  action- 
against  the  constable  to  recover  the  damages.* 


SECTION  III. 


ARKEST. 

1.  Order  of  Arrest. 
When  Or  anted. — At  the  time  when  the  summons  is  issued, 
in  an  action  specified  in  section  2895  of  tha  Code  of  Civil 
Procedure,  the  justice  who  issues  the  summons  must,  upon 
the  application  of  the  plaintiff,  and  upon  compliance  with 
the  Code  provisions  regarding  the  affidavit  and  undertaking 
ou  arrest  in  a  civil  action  in  a  justice's  court,  grant  an  order 
for  the  arrest  of  the  defendant,  in  either  of  the  following 
cases : 

1.  Where  the  the  defendant  to  be  arrested  is  not  a  resident 
of  the  county. 

2.  Where  the  plaintiff  is  not  a  resident  of  the  county,  or, 
if  there  are  two  or  more  plainti&s  where  all  are  non-residents 
thereof. 

3.  Where  it  appears  to  the  satisfaction  of  the  justice,  by 
the  affidavit  of  the  plaintiff  or  another  person,  that  the  de- 
fendant is  about  to  depart  from  the  county,  with  intent  not 

>  1  Cow.  Tr.,  554. 

'  Fogg  V.  Child,  13  Barb.,  346. 

•i  N.  Y.  &  B.  R.  R.  Co.  ■».  Purdy,  18  Barb.,  574;  Wheeler  v.  N.  Y.  &  H. 
R.  R.  Co.,  24  Barb.,  414;  Bromley  v.  Smith,  3  Hill,  517. 

"  Putnam  v.  Man,  3  Wend.,  203;  Tuttle  v.  Hunt,  2  Cow.,  436;  Bennett  v. 
Fuller,  4  Johns.,  486. 
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to  return  thereto.  But  such  an  order  cannot  be  granted, 
where  the  defendant,  against  whom  it  is  applied  for,  is  a 
female. ' 

An  order  of  arrest  cannot  be  granted,  except  where  the 
action  is  brought  for  one  or  more  of  the  following  causes  : 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury,  of  which  a 
justice  of  the  peace  has  jurisdiction  ;  an  injury  to  property, 
including  the  wrongful  taking,  detention  or  conversion  of 
personal  property  ;  misconduct  or  neglect  in  office  or  in  a 
professional  employment ;  fraud;  or  deceit.  But  this  sub- 
division does  not  apply  to  a  claim  for  damages  in  an  action 
to  recover  a  chattel. 

3.  To  recover  for  money  received,  or  to  recover  a  chattel; 
wheie  it  appears  that  the  money  was  received,  or  that  the 
chattel  was  embezzled  or  fraudulently  misapplied  by  a 
public  officer,  or  by  an  attorney,  solicitor,  or  counsellor,  or 
by  an  officer  or  agent  of  a  corporation  or  banking  association, 
in  the  course  of  his  employment,  or  by  a  factor,  agent, 
broker,  or  other  person  in  a  fiduciary  capacity." 

Contents  of  Order. — Tlie  order  must  be  subscribed  by  the 
justice  and  indorsed  upon  or  attached  to  the  summons.  It 
must  briefly  recite  the  ground  of  arrest ;  and  it  must  direct 
the  constable,  who  serves  the  summons,  to  arrest  the  de- 
fendant;  to  bring  him  forthwith  before  the  justice;  and  to 
notify  the  plaintiff  of  the  arrest,  if  he  can  do  so  with  reas- 
onable diligence. '  The  gi'ound  of  the  arrest  is  the  cause  of 
action,  and  one  of  the  facts  as  to  non-residence,  actual  or 
■contemplated,  required  in  section  2894  of  the  Code.  If  the 
oi-der  of  arrest  recite  a  proper  ground  therefor,  and  be  in 
accordance  with  the  statute  in  other  respects,  the  constable 
is  protected  in  executing  it,  although  the  requisite  facts  do 
not  really  exist.  But  if  the  order  does  not  show  a  proper 
ground  for  arrest,  or  wants  another  statutory  requirement, 
the  constable  will  be  a  trespasser  if  he  execute  it,  although 
upon  the  facts  duly  appearing  before  the  justice,  a  proper 
warrant  might  have  been  issued. ' 

'  Gode  Civ.  Pro.,  §  3894.         ^  Code  Civ.  Pro.,  §  3897. 

'  Code  Civ.  Pro.,  §  2895.         *  Savacool  v.  Boughton,  5  Wend.,  170. 
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2.  Duty  of  Constable  under  Order. 

Order,  how  Executed. — The  constable  must,  at  the  time 
of  serving  the  summons,  execute  the  order  of  arrest,  by  ar- 
resting the  defendant,  and  taking  Mm  fortTiwith  before  the 
justice.  If  the  justice  be  absent,  or  unable  to  try  the  action, 
the  constable  must  forthwith  take  the  defendant  before  an- 
other justice  of  the  same  town  or  city,  who  must  take  cog- 
nizance of  the  action  and  proceed  therein,  as  if  the  summons 
had  been  issued,  and  the  order  of  arrest  had  been  granted 
by  him.'  In  making  the  arrest  the  powers  and  duties  of 
the  constable  are  similar  to  those  of  the  sheriff"  in  like  cases 
except  in  cases  of  resistance  to  process.  Those  who  are  ex- 
empt from  arrest  have  already  been  pointed  out. '  The  officer 
cannot  of  course  arrest  a  person  other  than  the  defendant. 

Return  on  Arrest  — The  constable,  executing  the  order 
of  arrest,  must  forthwith  deliver  to  the  justice  the  order, 
and  a  written  return  thereto,  under  his  hand,  stating  the 
manner  in  which  he  had  executed  it,  and  either  that  he  has 
notified  the  plaintiff,  or  that  he  could  not  do  so  with  reason- 
able diligence.  If  he  returns  that  he  has  notified  the  plain- 
tiif,  the  latter  must  appear  within  one  hour  after  the 
defendant  has  been  brought  before  the  justice,  otherwise 
judgment  of  non-suit  must  be  rendered  against  him.' 
Though  the  return  be  regular  on  its  face,  with  the  assent 
of  the  defendant,  yet  if  he  be  not  brought  before  the  justice, 
a  judgment  against  him  is  void.' 

'  To  Keep  Defendant  in  Custody. — The  constable  execut- 
ing the  order,  or  another  constable,  by  direction  of  the  jus- 
tice, must  keep  the  defendant  in  custody,  until  he  i?-  dis- 
charged by  order  of  the  justice,  or  judgment  is  rendered  in 
his  favor ;  but  the  detention  shall  not,  in  any  case,  exceed 
twelve  hours  from  the  time  when  the  defendant  is  brought 
before  the  justice ;  unless,  within  that  time,  a  venire  is 
issued,  or  the  trial  of  the  action  is  commenced,  or  unless 
either  is  delayed  with  the  express  ssent  of  the  defendant.* 
The  defendants  discharge  from  arrest  may  be  ordered  by 
the  justice  at  any  time  before  judgment,  on  a  proper  motion 

'  Code  Civ.  Pro.,  §  3898. 

'  AnU  pp  321-338. 

■i  Code  Civ.  Pro.,  §  3899. 

n  Cow.  Tr.,  556;  Millard  u  Camfleld,  5  Wend.,  61. 

»  Code  Civ.  Pro.,  §  2900. 
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iherefor  ;  and  the  defendant  may  be  ordered  to  be  discharged 
after  judgment,  if  the  plaintiff  fails  to  take  out  execution 
within  one  hour  after  he  is  entitled  thereto ;  but  his  dis- 
charge for  that  reason  would  not  affect  the  execution.'  If 
an  order  for  the  discharge  of  defendant  is  properly  made, 
the  constable  having  him  in  -charge  may  release  him  from 
custody,  even  before  the  order  is  served  upon  him."  Ordina- 
rily, however,  he  should  not  make  the  release  until  the 
order  is  regularly  served  upon  him.  A  discharge  from 
arrest  before  judgment,  does  not  in  any  way  affect  the 
justice's  jurisdiction  in  the  action/  A  privileged  person 
is  entitled  to  be  discharged  from  arrest,  by  the  order  of  the 
justice  before  whom  he  is  brought,  upon  proof,  by  affidavit, 
of  the  facts  entitling  him  to  a  discharge  ;  or  he  may  apply 
for  and  obtain  an  order  for  his  discharge,  upon  like  proof, 
presented  to  the  Supreme  Court,  or  a  judge  thereof ;  or  to 
the  county  jiTdge  of  the  county,  or  a  judge  of  the  superior 
city  court  of  the  city  where  the  arrest  was  made." 

Adjournment. — An  arrested  defendant- who  procures  an 
adjournment  in  the  action,  must  continue,  during  the  time 
of  the  adjournment,  in  the  custody  of  the  constable;  unless 
he  gives  an  undertaking  to  the  plaintiff,  with  one  or  more 
sureties,  approved  by  the  justice,  to  the  effect  that,  if  the 
plaintiff  recovers  judgment  in  the  action,  and  if  an  execu- 
tion is  issued  thereui)on  against  the  person  of  the  defend- 
ant, within  ten  days  after  the  plaintiff  is  entitled  to  the 
same ;  and  if  a  return  is  made  thereto,  on  or  after  the  re- 
turn day  thereof,  that  the  defendant  cannot  be  found ;  the 
sureties  will  pay  to  the  plaintiff  the  amount  due  upon  the 
judgment.  If  such  an  undertaking  is  given,  the  defendant 
must  be  discharged  from  custody.'  If  the  trial  of  the  ac- 
tion is  adjourned  with  the  consent  of  both  parties,  or  upon 
the  application  of  the  plaintiff,  the  defendant  must  be  dis- 
charged from  custody."  If  the  defendant  remain  in  the 
custody  of  the  constable,  he  may  permit  him  to  go  at  large, 
provided  he  have  him  on  the  adjourned  day.  If,  for  any 
reason,  other  than  death,  or  other  unavoidable  event,  the 

'  Code  Civ.  Pro.,  §  3901,  S903.  ^  Code  Civ.  Pro.,  §§  3904,  564. 

2  Richmond  v.  Praim,  24  Hun,  578.  '  Code  Civ.  Pro.,  §  3963. 

3  Code  Civ.  Pro.,  §  3902.  «  Code  Civ.  Pro.,  §  2964. 
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happening  of  which  would  have  been  as  certain  had  the  con- 
stable continued  him  in  custody,  the  prisoner  is  not  in 
court  on  the  adjourned  day  (as  where,  in  the  meantime, 
he  was  arrested  on  a  criminal  charge),  the  constable  will  be 
liable  to  the  plaintiff  for  a  voluntary  escape. '  While  the 
defendant  is  in  the  constable's  custody,  he  may  confine  him 
in  his  house,  or,  with  the  sheriff's  leave,  in  the  jail.  In 
fact,  he  may,  in  his  discretion,  take  any  reasonable  means 
to  secure  the  defendant's  being  in  custody,  and  forthcom- 
ing on  the  adjourned  day.  Althoiigh  the  Code  directs  the 
officer  to  take  the  defendant ,/br^7iw?.^7^.  to  the  justice,  yet  it 
is  intended  only  that  he  should  take  him  by  the  nearest 
and  most  direct  route,  and  at  the  soonest  convenient  time. 
He  may  detain  him  overnight,  where  the  arrest  is  made  too 
late  to  take  him  before  the  justice  that  night,  and  give  the 
plaintiff  reasonable  notice  of  the  fact.  'J  he  constable  may, 
too,  reasonably  indulge  the  defendant,  by  going  with  him 
a  little  out  of  the  direct  way  to  enable  him  to  see  his  family, 
or  to  jDrocure  necessary  clothing. 


SECTION  IV. 


ATTACIIJCEiS^T. 

Form  and  Contents  of  Warrant. — The  warrant  of  attach- 
ment must  be  granted  by  the  justice  who  issues  the  sum- 
mons, at  the  time  when  the  summons  is  issued ;  and  it  must 
be  indorsed  thereupon,  or  annexed  thereto.  It  must  be 
subscribed  by  the  justice,  and  must  briefly  recite  the  ground 
of  the  attachment.''    The  constable  must  see  that  the  war- 

'  Olmstead  ti.  Eaymond,  6  .lohns.,  62;  Arnold  ■«.  Steeves,  10  Wend.,  514. 

'^  First  part  of  §  2907,  Code  (Uv.  Pro.  The  ground  of  the  attachment  is 
the  cause  of  action,  and  one  of  the  facts  required  by  section  2906  of  the  Code 
as  to  thejacts  or  status  of  the  defendant.  Sections  2905  and  2906  are  as  fol- 
lows, respectively: 

"In  an  action  brought  before  a  justice  of  the  peace,  a  warrant  of  attach- 
ment against  the  property  of  one  or  more  defendants  must  be  granted,  upon 
the  application  of  the  plaintiff,  as  prescribed  in  this  article,  where  the  action 
is  brought  upon  a  judgment,  or  to  recover  for  one  or  more  of  the  following 
cases  :  1 .  Breach  of  a  contract,  express  or  implied.  2.  Wrongful  conversion 
of  personal  property.  3.  Any  other  injury  to  personal  property,  in  conse- 
quence of  negligence,  fraud,  or  other  misconduct  " 

"To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by  affidavit,  to 
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rant  is  sufficient  on  its  face  ;  'that  a  proper  ground  for  the 
attachment  is  recited  therein.  The  warrant  must  require 
the  constable,  to  whom  the  summons  is  delivered,  to  attach, 
on  or  before  a  day  specified  therein,  which  must  be  at  least 
six  days  before  the  return  day  of  the  summons,  and  safely 
to  keep,  as  much  of  the  defendant's  goods  and  chattels 
within  his  county,  as  will  satisfy  the  plaintiff's  demand, 
with  the  costs  and  expenses,  and  to  make  return  of  his  pro- 
ceedings thereon  to  the  Justice,  at  the  time  when  the  sum- 
mons is  returnable.  The  amount  of  the  plaintiff's  demand 
must  be  specified  in  the  warrant,  as  stated  in  the  affidavit.' 

2.  Warrant,  how  Executed. 
The  constable,  to  whom  the  warrant  of  attachment  is 
delivered,  must  execute  it  at  least  six  days  before  the 
return  day  of  the  summons,  by  levying  upon  and  tak- 
ing into  his  custody  so  much  of  the  goods  and  chat- 
tels of  the  defendant,  not  exempt  from  levy  and  sale  by 
virtue  of  an  execution,  including  money  and  bank  notes, 
which  he  finds  within  his  county,  as  will  satisfy  the  plain- 

the  satisfaction  of  the  justice,  as  follows:  1.  That  a  sufficient  cause  of  action 
exists  against  the  defendaht,  to  recover  damages  for  one  or  more  of  the  causes 
specified  in  the  last  section.  If  the  action  is  upon  a  judgment,  or  to  recover 
for  breach  of  a  contract,  the  affidavit  must  show  that  the  plaintiff  is  entitled 
to  recover  a  sum  stated  therein,  over  and  ahove  all  counterclaims  known  to 
him.  3.  That  the  defendant  is  either  a  foreign  corporation,  or  not  a  resident 
of  the  State;  or,  if  the  defendant  is  a  natural  person,  and  a  resident  of  the 
State,  that  he  has  departed,  or  is  about  to  depart,  from  the  county  where  he 
last  resided,  with  intent  to  defraud  his  creditors,  or  to  avoid  the  service  of  a 
summons;  or  keeps  himself  concealed  with  the  like  intent;  or,  if  the  defend- 
ant is  a  natural  person,  or  a  domestic  corporation,  that  he  or  it  has  removed, 
or  is  about  to  remove,  property  from  the  county  where  the  defendant,  being  a 
natural  person,  last  resided,  or,  being  a  corporation,  last  kept  its  principal 
office,  or,  from  the  county  in  which  the  action  is  brought,  with  intent  to  de- 
fraud his  or  its  creditors;  or  has  assigned,  disposed  of,  or  secreted,  or  is  about 
to  assign,  dispose  of,  or  secrete,  property,  with  the  like  intent;  or  that  the  de- 
fendant, being  a  natural  person  of  full  age,  and  a  resident  of  the  State,  has 
been  continuously  without  the  United  States  for  the  space  of  six  months  or 
more,  immediately  before  the  application,  and  either  that  he  has  not  made  a 
designation  of  a  person,  upon  whom  to  serve  a  summons  in  his  behalf,  as  pre- 
scribed in  section  430  of  this  act,  or  that  service  upon  the  person  so  designated 
cannot  be  made,  with  due  diligence,  in  the  county  where  the  person  making 
the  designation  resides." 

"  Tlie  affidavit  must  be  filed  with  the  justice,  when  the  warrant  is  granted.' 

'  Code  Civ.  Pro.,  §  2907. 
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tiflE's  demand,  with  the  costs  and  expenses.  He  must  safely 
keep  the  property  attached,  to  be  disposed  of  as  hereinafter 
detailed,  and  must  immediately  make  an  inventory  thereof, 
stating  therein  the  estimated  value  of  each  article  or  item. ' 

Service  of  Summons  and  Warrant. — The  constable  must, 
immediately  after  making  the  inventory,  and  at  least  six 
days  before  the  return  day  of  the  summons,  serve  the  sum- 
mons, together  with  the  warrant  of  attachment  and  inven- 
tory, upon  the  defendant,  by  delivering  to  him  personally 
a  copy  of  each,  if  he  can,  with  reasonable  diligence,  be 
found  within  the  county  ;  or  if  he  cannot  be  so  found,  by 
leaving  a  copy  of  each,  certified  by  the  constable,  at  the 
last  place  of  residence  of  the  defendant  in  the  county,  with 
a  person  of  suitable  age  and  discretion ;  or,  if  such  a  person 
cannot  be  found  there,  by  posting  it  on  the  outer  door, 
and  also  depositing  another  copy  in  the  nearest  post-office, 
enclosed  in  a  sealed  postpaid  wrapper,  directed  to  the  defen- 
dant at  his  residence  ;  or,  if  the  defendant  has  no  place  of 
residence  in  the  county,  by  delivering  it  to  the  person  in 
whose  possession  the  property  is  found." 

Undertaking  by  Defendant. — The  defendant,  or  his  at- 
torney or  agent  in  his  behalf,  may  at  any  time  before  judg- 
ment is  rendered  in  the  action,  execute  and  deliver  to  the 
constable  an  undertaking  to  the  plaintiff,  in  a  sum  specified 
therein,  at  least  twice  the  value  of  the  property  attached, 
as  stated  in  the  inventory  ;  with  one  or  more  sureties,  ap- 
proved by  the  constable,  or  by  the  justice  who  issued  the 
warrant ;  and  to  effect  that,  if  judgment  is  rendered  against 
the  defendant,  and  an  execution  is  issued  thereupon,  within 
six  months  after  the  giving  of  the  undertaking,  the  property 
attached  shall  be  produced  to  satisfy  the  execution.  There- 
upon the  constable  must  redeliver  the  property  to  the  de- 
fendant." , 

Claim  and  Bond  hy  Third  Person. — If  a  person,  not  a 
party  to  the  action,  claims  any  property  attached,  which  is 
not  reclaimed  by  the  defendant,  as  above  provided,  he  may, 
at  any  time  after  the  seizure,  and  before  execution  is  issued 
upon  a  judgment  rendered  in  the  action  execute,  and  file 

'  Code  Civ.  Pro.,  §  2909.  ^  q^^^  cjy.  pj^^  §  2911. 

2  Code  Civ.  Pro.,  §  3910. 
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with  the  justice,  a  bond  to  the  plaintiff,  with  one  or  more 
sureties,  approved  by  the  constable  or  by  the  justice,  in  a 
pena,lty  at  least  twice  the'  value  of  the  property  claimed  ; 
and  conditioned  that,  in  an  action  upon  the  bond,  to  be  com- 
menced within  three  months  thereafter,  the  claimant  will 
establish  that  he  was  the  general '  owner  of  the  property 
claimed,  at  the  time  of.  the  seizure  ;  or  if  he  fails  so  to  do, 
that  he  will  pay  to  the  plaintiff  the  value  thereof,  with 
interest  The  constable  must  thereupon  deliver  the  property 
claimed  to  the  claimant." 

The  powers,  duties  and  liabilities  of  the  constable  in  ex- 
ecuting an  attachment,  are  the  same  as  on  making  a  levy  by 
the  sheriff  or  other  officer  under  an  execution  against 
property,  except  where  the  Code  as  above  detailed  grants  a 
different  or  further  power,  or  imposes  other  duties.  His  li- 
ability for  safe  custody  of  the  property  taken  is  the  same.' 
Though  a  bond  is  given  as  above  provided,  the  goods  taken 
are  still  in  the  custody  of  the  law  and  cannot  be  levied  upon 
or  attached  by  another  officer. ' 

3.  Return  of  Warrant. 
The  constable  executing  the  warrant  of  attachment  must, 
at  the  time  when  and  the  place  where  it  is  returnable,  make 
a  return  thereto,  under  his  hand,  stating  all  his  proceed- 
ings thereupon.  He  must  deliver  to  the  justice,  with  the 
return,  each  bond  or  undertaking  delivered  to  him,  as  above 
provided,  and  a  certified  copy  of  the  inventory  of  the 
property  attached.  The  return  must  state  the  manner  in 
which  the  warrant  and  inventory  were  served,  and,  if  they 
were  served  otherwise  than  by  delivering  a  copy  thereof  to 
the  defendant  personally ,  the  reason  therefor,  and  the  name 
of  the  person  to  whom  the  copy  was  delivered,  unless  his 
name  is  unknown  to  the  constable;  in  which  case  the 
return  must  describe  him  so  as  to  identify  him,  as  nearly 
as  maybe." 

'  Pierce  ».  Kingsmill.  25  Barb.,  631.  , 

5  Code  Civ.  Pro  ,  §  2912 

3  Ante  p.  267. 

"  Van  Loan  v.  Kline,  10  Johns.,  129;  Sterling  ».  Welcome,' 20  Wend.,  238. 

'  Code  Civ.  Pro.,  §  2915.  If  an  attachment  be  as  appears  by  the  return,  reg- 
ularly served,  the  justice  has  jurisdiction,  though  the  return  be  false.  Case  «. 
Redfield,  7  Wend.,  398. 
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4.  Execution  where  Summons  is  not  Personally  served. 
Wliere  the  defendant  has  not  appeared,  and  the  summons 
has  not  beea  personally  served  upon  him,  and  the  property 
of  the  defendant  has  been  duly  attached  by  virtue  of  a  war- 
rant, which  has  not  been  vacated,  the  justice  must  proceed 
,to  hear  and  determine  the  action ;  and  the  execution  issued 
on  the  judgment  rendered  therein,  must  require  the  consta- 
ble to  satisfy  it  out  of  the  property  sojattached,  without  con- 
taining a  direction  to  satisfy  it  out  of  any  other  property.' 

5.   To  Detain  Canal  Boat. 

When  any  suit  shall  be  prosecuted  before  a  magis- 
trate for  a  penalty  or  forfeiture  incurred  by  reason  of 
the  taking  by  a  person  upon  a  canal  boat  or  float,  witli- 
out  right,  any.  rails,  boards,  planks,  staves,  fire  wood 
or  fencing  posts  from  the  banks  or  vicinity,  the  mag- 
istrate issuing  the  process  commencing  the  suit,  by  a  clause 
to  be  inserted  therein,  may  direct  the  officer  executing  the 
same,  to  detain  such  boat  or  float,  and  the  furniture  and 
horses  belonging  thereto,  until  the  suit  shall  be  determined, 
or  until  adequate  security  shall  be  given  for  the  payment  of 
any  judgment  that  may  be  recovered.  If  such  security 
shall  be  given,  or  the  defendant  in  such  suit  shall  prevail, 
the  magistrate  shall  order  the  boat,  or  other  float,  and  the 
property  detained  to  be  released ;  but  if  no  such  security 
shall  be  given,  and  a  judgment  shall  be  recovered  for  such  ' 
penalty  or  forfeiture,  and  the  same,  together  with  the  costs, 
shall  not  be  immediately  paid,  an  execution  shall  be  issued, 
under  which  the  property  so  detained  may  be  sold,  in  like 
manner,  as  if  the  judgment  had  been  obtained  against  the 
owner  thereof." 

The  constable  should  not  take  the  security  until  it  is  ap- 
proved by  the  justice.  Th^  process,  like  an  ordinary  sum- 
mons, is  returnable  not  less  than  six  nor  more  than  twelve 
days  from  its  issuance  by  a  justice  of  the  peace.  To  au- 
thorize the  detention  the  copy  of  process  should  have  in- 
dorsed upon  it  a  general  reference  to  the  statute,  in  the 

1  Code  Civ.  Pro.,  §  3918. 

M  R.  S.  (5tli  ed.),  638,  §§  390-294;  id.  (6tli  ed.),  697,  §§  340-344;  id.  (7th 
ed.),  685,  §§  169-173. 
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following  form:  "According  to  tlie  provisions  of,"  etc.; 
adding  such,  a  description  of  the  statute,  as  will  identify  it 
with  convenient  certainty,  and  also  specifying  the  section 
of  the  statute,  accordingly  as  the  action  is  brought  for  a 
penalty  or  a  forfeiture.'  The  defendant  should  not  be  de- 
tained unless  an  order  of  arrest  is  attached  to  the  process  or 
indorsed  upon  it. 


SECTION  V. 


liEPLEVIN. 

1.  Requisition;  and  how  Procured. 

When  Action  for  a  Chattel  may  he  Brought  in  Justice  s 
Court. — An  action  to  recover  a  chattel,  with  or  without 
damages  for  the  wrongful  taking,  withholding,  or  detention 
thereof,  can  be  brought  before  a  justice  of  the  peace  of  the 
county  in  which  the  chattel  is  found,  in  a  case,  and  subject 
to  the  qualifications,  specified  in  sections  1689,  1690,  1691 
and  1692,  and  subdivision  seventh  of  section  2862  of  the 
Code  of  CivU  Procedure." 

Affidavit. — The  plaintiff  may,  at  the  time  when  the  sum-, 
mons  is  issued,  but  not  afterwards,  require  the  chattel  to  be 
replevied,  as  hereinafter  shown.  For  that  purpose,  he  must 
deliver  to  the  justice  an  affidavit  and  an  undertaking, 
similar  in  all  respects,  to  the  affidavit  and  undertaking  re- 
quired to  be  delivered  to  a  sherifi!,  as  prescribed  in  sections 
1695,  1697,  1699  and  1712  of  the  said  Code,  except  that  the 
sureties  in  the  undertaking  must  be  approved  by  the 
justice.' 

Requisition. — Upon  receiving  the  affidavit  and  under- 
taking, the  justice  must  indorse  upon  or  attach  to  the  affi- 
davit a  written  requisition,  subscribed  by  him,  requiring 
the  constable,  to  whom  the  summons  is  delivered,  to  replevy 
the  property  described  in  the  affidavit,  on  or  before  a  day 
specified  in  the  requisition,  which  must  be  at  least  six  days 

'  Code  Civ.  Pro.,  §  1897. 

^  Code  Civ.  Pro.,  §  3919.  Subdivision  7  of  section  2363,  limits  the  jurisdic- 
tion of  the  justice  to  cases,  where  the  value  of  the  chattel,  or  of  all  the  chattels, 
M  stated,  in  the  affidavit  made  on  the  part  of  the  plaintiff,  does  not  exceed  $300. 

"  Code  Civ.  Pro.,  §  2930.     See  ante,  pp.  284-386,  391. 
43 
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before  the  return  day  of  the  summons.  The  affidavit  and 
requisition  must  be  delivered  to  the  constable,  v^ith  the 
summons. ' 

2.  Requisition,  Tiow  Executed. 

Service  of  Summons. — The  constable  must'  execute  the 
requisition,  as  a  sheriff  is  required  to  execute  a  requisition, 
in  an  action  brought  to  recover  a  chattel,  as  prescribed  in 
sections  1700, 1701  and  1702  of  the  Code  of  Civil  Procedure,' 
except  that  he  must  serve  the  summons,  affidavit  and  requi- 
sition, within  the  time  and  in  the  manner  prescribed  by  sec- 
tion 2910  of  said  Code,  for  the  service  of  a  summons,  war- 
rant of  attachment,  and  inventory.' 

Constable^  s  Return. — The  constable  must,  on  or  before 
the  return  day  of  the  summons,  make  a  return  to  the 
requisition,  under  his  hand,  stating  all  his  proceedings 
thereupon ;  and  file  it,  with  the  affidavit  and  requisition, 
with  the  justice.  The  return  must  state  the  manner 
in  which  the  summons,  affidavit  and  requisition  were 
served,  and,  if  they  were  served  otherwise  than  by  de- 
livering the  requisite  copies  to  the  defendant  person- 
ally, the  reason  therefor,  and  the  name  of  the  person  to 
whotoi  the  copies  were  delivered,  unless  his  name  is  un- 
known to  the  constable  ;  in  which  case  the  return  must  de- 
scribe him  so  as  to  identify  him  as  nearly  as  may  be." 

Proceedings  when  Sureties  Excepted  to. — At  any  time 
after  the  chattel  has  been  replevied,  and  at  least  two  days 
before  the  return  day  of  the  summons,  the  defendant,  unless 
he  requires  a  return  of  the  chattel,  may  serve  upon  the 
plaintiff,  or  upon  the  constable,  a  written  notice  that  he  ex- 
cepts to  the  plaintiff's  sureties,  otherwise  he  is 'deemed  to 
have  waived  all  objections  to  them.  If  such  a  notice  is 
served,  the  sureties  must  justify  upon  the  return  of  the  sum- 
mons ;  or  the  plaintiff  must  then  give  a  new  undertaking, 
to  the  same  effect  as  the  original  undertaking,  with  other 
sureties,  who  must  then  appear  and  justify  before  the 
justice. '' 

Proceedings  Upon  Recla/mation  of  GTiattel. — At  any  time 

'  Code  Civ.  Pro.,  §  2921.  \CoAb.  Civ.  Pro.,  §  2923. 

2  See  am,  pp.  286,  287.  =  Code  Civ.  Pro.,  §  2924. 

=  Code  Civ.  Pro..  §  2922. 
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before  the  return  day  of  the  summons,  the  defendant  may, 
if  he  does  not  except  to  the  plaintiff' s  sureties,  serve  upon 
the  justice  a  notice  that  he  requires  the  return  of  the  chat- 
tel replevied.  With  the  notice  he  must  deliver  to  the  jus- 
tice an  affidavit  and  an  undertaking,  similar,  in  all  respects, 
to  those  required  to  be  given  by  a  defendant  upon  requiring 
a  return  of  a  chattel,  as  prescribed  in  sections  1704  and  1712 
of  the  Code  of  Civil  Procedure,  omitting  the  provision  in 
the  undertaking,  "or  if  the  action  abates  in  consequence 
of  the  defendant's  death."  The  sureties  in  the  undertak- 
ing must  justify  before  the  justice  upon  the  return  of  the 
summons.  If  the  plaintiff  has  stated  separately,  in  his 
affidavit,  the  value  of  one  or  more  chattels  or  classes  of 
chattels,  as  prescribed  in  section  1697  of  said  Code,  the  de- 
fendant may  require  a  delivery  of  part  of  the  property 
replevied,  as  prescribed  in  that  section."  Except  as  other- 
wise expressly  prescribed,  the  examination  and  qualifica- 
tions of  the  sureties,  and  the  allowance  of  the  undertaking,, 
upon  a  justification  as  above  specified,  must  be  the  same  as 
upon  a  justification  of  bail,  as  prescribed  in  sections  679, 
580  and  581  of  the  Code  of  Civil  Procedure,  substituting 
the  justice  for  the  judge ;  but  after  such  allowance,  the  un- 
dertaking must  be  filed  with  the  justice.  The  constable  is 
thereupon  exonerated  from  liability.  ■' 

When  and  to  Whom  Property  to  he  Delivered. — If  the 
defendant  neither  excepts  to  the  plaintiff' s  sureties,  nor  re- 
quires the  return  of  the  chattel,  within  the  time  prescribed 
for  that  purpose,  or  if  he  fails  to  procure  the  allowance  of 
his  undertaking,  or  if  the  plaintiff,  after  the  defendant  has 
excepted  tq  his  sureties,  duly  procures  the  allowance  of  his 
undertaking,  the  constable  must,  except  in  the  case  specified 
in  section  2929  of  the  Code  of  Civil  Procedure,  immediately 
deliver  the  chattel  to  the  plaintiff.  If  the  plaintiff,  after 
the  defendant  has  excepted  to  his  sureties,  fails  to  procure 
the  allowance  of  his  undertaking,  or  if  the  defendant,  after 
he  has  required  the  return  of  the  chattel,  procures  the  allow- 
ance of  his  undertaking,  the  constable  must  immediately 
deliver  the  chattel  to  the  defendant.'    A  constable  who  de- 

»  Code  Civ.  Pro.,  §  2925.  j 

2  Code  Civ.  Pro.,  §  2926;  and  see  anU,  p.  24l. 
■'Code  Civ.  Pro.,  §3937. 
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livers  to  either  party,  without  the  consent  of  the  other,  a 
chattel  replevied  by  him,  except  as  prescribed  in  section 
2927  of  the  said  Code,  or,  by  virtue  of  an  execution  issued 
upon  a  judgment  in  the  action,  forfeits  to  the  party  ag- 
grieved the  sum  of  $100;  and  is  also  liable  to  him  for  all 
damages  which  he  sustains  thereby."  The  provisions,  regu- 
lating the  proceedings,  where  a  person,  not  a  party,  claims 
property  which  has  been, replevied,  and  the  rights  of  such  a 
person,  and  of  the  sheriff,  as  prescribed  in  sections  1709, 
1710,  1711  and  1712  of  the  said  Code,  apply  to  a  like  case  in 
an  action  of  replevin  in  justice's  court,  substituting  the 
constable  for  the  sheriff;'  except  that  service  of  a  notice 
and  of  a  c6py  of  the  claimants  affidavit,  upon  the  plaintiff's 
attorney,  as  prescribed  in  said  section  1709,  must  be  made, 
either  upon  the  plaintiff,  personally,  or  upon  the  attorney 
who  appears  for  him  before  the  justice ;  and  that  the  sum 
specified  in  the  undertaking,  given  by  the  plaintiff  to  the 
constable,  need  not  exceed,  in  any  case,  $300." 

Proceedings  in  the  Action ;  and  in  Action  Upon  Under- 
taking,— Section  1373,*  section  1731,  excluding  subdivision 
first  thereof,  and  sections  1722,  1726,  1730,  1732,  1733,  1734 
and  1735  of  the  Code  of  Civil  Procedure,''  substituting  the 
constable  for  the  sheriff,  apply  to  the  proceedings  in  an  ac- 
tioji  in  a  justice's  court  to  recover  a  chattel,  and  to  an  action 
against  the  sureties  in  an  undertaking  given  therein,  except 
as  otherwise  specially  prescribed  as  above. " 


SECTION    VI. 


SXJBPOSNA. 

A  Constable  may  Serve  any  subpoena,  issued  by  a  court 
of  record  or  not  of  record,  or  by  any  board  or  officer  author- 
ized to  issue  subpcenas,  either  in  a  civil  or  in  a  criminal 
action  or  proceeding. 

1.  When  a  Justice  may  Issue  a  Subpoena. 
A  justice  of  the  peace  may  issue  a  subpoena,'  to  compel  a 

1  Code  Civ.  Pro.,  §  2938.  *  Ante,  p.  303. 

«  Anie,  pp.  290,  291.  '  Ante,  pp.  293,  294. 

3  Code  Civ.  Pro.,  §  2929.  «  Code  Civ,  Pro.,  §  2931. 
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witness  to  attend,  in  the  county  where  the  justice  resides,  or 
in  an  adjoining  county,  but  not  otherwise,  for  the  purpose  of 
testifying  upon  the  trial  of  an  action,  pending  before  himself, 
or  before  another  justice.  The  subpoena  may  require  the 
witness,  except  as  otherwise  expressly  prescribed  by  law, 
to  bring  with  him  any  book  or  paper,  relating  to  the  merits 
•of  the  action.'  < 

Subpoena,  how  Served. — A  subpoena  so  issued,  may  be 
served  by  a  constable,  or  by  any  other  person.  It  must  be 
served  by  reading  it,  or  stating  its  contents,  to  the  witness, 
and  by  paying  or  tendering  to  him  his  lawful  fee  for  one 
day's  attendance  as  a  witness.  Where  it  is  served  by  a 
constable,  his  return  thereto,  stating  the  manner  of  service 
and  the  sum  paid,  is  presumptive  evidence  of  the  facts 
therein  stated." 

2.  AttacJiment  Against  Defaulting  Witness. 

When  Issued. — "Where  it  is  made  to  appear,  to  the  satis- 
faction of  the  justice,  by  affidavit  or  other  proof,  that  a 
person,  duly  subpoenaed  to  attend  before  him  in  an  action, 
has  refused  or  neglected  to  attend  as  a  witness  in  obedience 
to  the  subpoena,  and  no  just  cause  for  the  neglect  or  refusal 
is  shown  to  exist ;  and  the  party,  in  whose  behalf  the  wit- 
ness was  subpoenaed,  or  his  attorney,  makes  oath  that  the 
testimony  of  the  witness  is  material ;  the  justice  must  issue 
a  warrant  of  attachment,  directed  generally  to  any  constable 
of  the  county,  for  the  purpose  of  compelling  the  attendance 
•of  the  witness. ' 

Attachment,  how  Executed. — Such  a  warrant  of  attach- 
ment must  be  executed  in  the  same  manner  as  an  order  of 
arrest '  The  fees  of  the  justice  and  constable  for  issuing  and 
serving  it,  must  be  paid  by  the  person  against  whom  it  is 
issued,  unless  he  shows  a  reasonable  excuse,  to  the  satis- 
faction of  the  justice,  for  his  ommission  to  attend ;  in  which 
case,  the  party  procuring  the  warrant  must  pay  them,  and, 
if  he  recovers  costs,  the  amount  thereof  must  be  allowed 
him  as  a  part  of  his  costs. '    Where  the  delinquent  witness 

1  Code  Civ.  Pro.,  §  2969.  *  AnU,  pp.  328-235. 

2  Code  Civ.  Pro.,  §  2970.  '  Code  Civ.  Pro,,  §  2972. 
-3  Code  Civ.  Pro.,  §  2971. 
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is  within  an  adjoining  county,  the  constable,  to  whom  the 
warrant  of  attachment  is  directed,  may  arrest  a  witness  in 
that  county,  and  bring  him  before  the  justice.  The  consta- 
ble, while  he  is  within  the  adjoining  county  for' that  purpose, 
has  all  the  powers  of  a  constable  of  that  coimty,  with  re- 
spect to  the  warrant  so  issued  to  him.' 

3.  Fine^  and  how  Imposed. 

Fine. — A  person,  duly  subpoenaed  as  a  witness,  who, 
without  a  reasonable  excuse,  proved  by  his  oath  or  the  oath 
of  another  person,  fails  to  attend,  or,  attending,  refuses  to 
testify,  must  be  fined  by  the  justice  before  whom  the  action 
is  pending,  for  each  non-attendance  or  refusal,  such  a  sum, 
not  less  than  one  dollar  nor  more  than  ten  dollars,  as  the 
justice  thinks  it  reasonable  to  impose  upon  him  as  a  fine 
therefor." 

How  Imposed. — The  fine  may  be  summarily  imposed  by 
the  justice,  upon  the  application  of  the  party  in  whose  be- 
half the  witness  was  subpoenaed,  at  any  time  during  the 
trial  when  the  defaulting  witness  is  present,  and  has  an 
opportunity  to  be  heard.  If  it  is  not  imposed  during  the 
trial,  the  justice,  at  any  time  within  five  days  after  judg- 
ment is  rendered,  must,  upon  the  application  of  the  party, 
issue  a  warrant,  directed  generally  to  any  constable  of  the 
county,  commanding  him  to  arrest  the  defaulting  witness, 
and  to  bring  him  before  the  justice,  at  a  time  and  place 
therein  specified,  the  time  to  be  not  more  than  twelve  days, 
after  issuing  the  warrant,  to  show  cause  why  a  fine  should 
not  be  imposed  upon  him." 

How  Collected. — If  the  whole  amount  of  the  fine  and 
costs  is  not  forthwith  paid  to  the  justice,  he  niust  issue  an 
execution,  directed  generally  to  any  constable  of  the 
county,  commdiiding  the  constable  to  collect  the  sum  re- 
maining unpaid,  of  the  goods  and  chattels  of  the  delin- 
quent, within  the  county,  and,  for  want  thereof,  to  take 
him,  and  convey  him  to  the  jail  of  the  county,  there  to  re- 
main until  he  pays  that  siim,  not  exceeding  thirty  days. 
Upon  the  delinquent  being  committed  to  jail,  the  keeper 


1  Code  Civ.  Pro.,  §  2973.  2  Code  Civ.  Pro.,  §  2975. 
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thereof  must  keep  him  in  close  custody  therein,  until  he  is 
entitled  to  a  discharge,  as  specified  in  the  execution.' 

4.  Powers  of  Commissioners. 

Where  the  cominission  to  take  testimony  in  an  action  in 
a  justice's  court  is  executed  within  the  State,  the  commis- 
sioner, or,  if  there  are  two  or,  more,  a  majority  of  them, 
have  the  same  power  to  issue  a  subpoena,  to  swear  a  wit- 
ness, and  to  compel  his  attendance,  that  a  justice  of  the 
peace  has,  in  an  action  pending  before  him.' 

As  to  the  service  of  subpoenas,  issued  by  the  board  of 
supervisors  of  any  county,  or  by  another  board  or  ofiicer  in 
a  civil  case,  see  Part  I,  Sheriffs.' 


SECTION  VII. 


TRIAL  AND   ITS   INCIDENTS. 

1.  Venire. 
Wlien  and  how  Issued. — Where  a  trial  by  jury  is  duly 
demanded,  the  justice  must  issue  a  venire,  directed  gener- 
ally to  any  constable  of  the  county  wherein  the  action  is  to 
be  tried,  commanding  him  to  notify  twelve  men  of  the  town 
or  city  where  the  justice  resides,  qualified  to  serve,  and  not 
exempt  from  serving,  as  trial  jurors  in  courts  of  record;  not 
of  kin  to  the  plaintiff  or  defendant;  and  not  interested  in  the 
action ;  to  attend  before  the  justice,  at  a  time  and  place 
specified  therein,  to  form  a  jury  for  the  trial  of  the  action. 
But  if  the  parties  agree  upon  a  number  of  jurors,  less  than 
six,  to  try  the  action,  the  venire  must  direct  the  constable 
to  notify  twice  the  number  so  agreed  upon.*  Where  the 
action  is  between  two  towns  or  cities,  or  between  a  town 
and  a  city,  the  venire  must  direct  the  constable  to  notify 
twelve  men  of  the  county,  who  are  qualified  and  not  exempt, 
and  who  are  not  interested  in  the  matter  at  issue,  to  form  a 
jury  for  the  trial  of  the  action." 

Delivery.  Execution  and  Return  of  Venire. — The  justice 
must  deliver  the  venire,  or  cause  it  to  be  delivered,  to  a  con- 

>  Code  Civ.  Pro.,  §  3977.  *  Code  Civ.  Pro.,  §  2391. 
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stable  of  the  county,  disinterested  between  the  parties,  who 
has  not  acted,  or  been  employed  to  act,  as  the  attorney  or 
agent  of  either  party,  with  respect  to  any  claim  or  matter 
in  controversy  in  the  action,  and'  to  whom  neither  party 
oflEers  any  other  reasonable  objection.  The  constable  shall 
not  notify  any  person,  whom  he  has  reason  to  believe  to  be 
biased  or  prejudiced,  in  favor  of  or  against  either  party ; 
and  he  must,  in  all  other  respects,  execute  the  venire  fairly 
and  impartially.  .  He  mnst  notify  tJie  jurors  personally 
(stating  to  each  of  them  the  title  of  the  action,  the  time  and 
place  of  trial,  and  that  he  is  summoned  as  a  juror),  and  in- 
dorse upon  or  annex  to  the  venire,  and  deliver  to  the  jus- 
tice, a  return  under  his  hand,  containing  a  list  of  the  persons 
notified.'  For  the  statutes  concerning  the  qualifications  of 
jurors,  and  the  exemptions  from  jury  duty,  se^  Part  I  of 
this  work.^ 

Procuring  Trial  Jury. — For  the  purpose  of  procuring  a 
jury  to  try  the  action,  the  justice  must  prepare,  or  cause  to 
be  prepared,  ballots,  uniform,  as  nearly  as  may  be,  in  ap- 
pearance, by  writing  the  name  of  each  person  returned,  who 
attends,  upon  a  separate  piece  of  paper.  The  constable,  in 
the  presence  of  the  justice,  must  roll  up  or  fold  each  ballot  , 
in  the  same  manner,  as  nearly  as  may  be,  so  as  to  resemble 
the  others,  and  so  that  the  name  is  not  visible.  The  ballots 
must  be  deposited  in  a  box,  or  other  convenient  receptacle." 
Tlie  justice  must  then  openly  draw  out,  one  after  another, 
six  of  the  ballots,  or  such  smaller  number  thereof  as  the 
parties  have  agreed  upon.  If  a  person,  whose  name  is  drawn, 
is  challenged  and  set  aside,  or  is  excused,  another  ballot 
must  be  drawn  ;  and  so  on  successively,  until  the  required 
number  of  persons  is  obtained.  Those  persons  constitute  the 
jury  to  try  the  action.'  If  a  sufficient  number  of  competent 
jurors  is  not  drawn,  the  justice  may,  in  his  discretion,  either 
issue  a  new  venire,  or  direct  the  constable  to  require  the 
attendance  of  such  a  number  of  talesman  from  the  bystand- 
ers, or  others,  duly  qualified,  and  against  whom  no  cause  of 
challenge  appears,  as  the  justice  deems  sufficient  for  the 

'  Code  Civ.  Pro.,  §  2993. 
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purpose.'  If  the  constable,  to  whom  the  venire  is  delivered, 
does  not  return  it  as  required  thereby  ;  or  if  a  full  jury  is 
not  obtained  in  the  manner  stated,  the  justice  must  issue  a 
new  venire." 

2.  Oontumaeious  Witness. 
WJien  Committed  to  Jail. — Where  a  witness,  attending 
before  a  justice  in  an  action,  refuses  to  be  sworn  or  affirmed 
in  the  form  prescribed  by  law;  or  to  answer  a  pertinent  and 
proper  cLuestion;  or  neglects  or  refuses  to  produce  a  book  or 
paper  which  he  has  been  duly  subpoenaed  to  produce,  as 
prescribed  in  section  2969  of  the  Code  of  Civil  Procedure,' 
or  duly  required  to  produce  by  an  order,  made  as  prescribed 
in  section  867  of  said  Code ;  and  the  party,  at  whose  in- 
stance he  attended,  makes  oath  that  the  testimony  of  the 
witness,  or  that  the  book  or  paper,  is  so  far  material,  that 
without  it  he  cannot  safely  proceed  with  the  trial  of  the  ac- 
tion, the  justice  may,  by  warrant,  commit  the  witness  to  the 
jail  of  the  county."  The  warrant  must  specify  the  cause  for 
which  it  is  issued.  If  it  is  issued  for  refusing  to  answer  a 
question,  the  question  must  be  specified  therein ;  if  for  ne- 
glecting or  refusing  to  produce  a  book  or  paper,  the  same 
must  be  described  with  convenient  certainty.  The  recusant 
witness  must  be  closely  confined,  by  virtue  of  the  warrant, 
until  he  submits  to  be  sworn  or  affirmed,  or  to  answer,  or  to 
produce  the  book  or  paper  required,  as  the  case  may  be;  or 
is  otherwise  discharged  according  to  law. ' 

3.  Jury,  how  Kept. 
After  hearing  the  allegations  and  proofs,  the  jury  must  be  ■ 
kept  together  in  a  private  arid  convenient  place,  under  the 
charge  of  a  constable,  until  they  all  agree  upon  their  ver- 
dict ;  and  for  that  purpose,  the  justice  shall  administer  to 
the  constable  the  following  oath :    "  You  swear  in  the  pres- 
ence of  Almighty  God,  that  you  will,  to  the  utmost  of  your 
ability,  keep  the  persons  sworn  as  jurors  upon  this  trial  to- 
gether, in  a  private  and  convenient  place,  without  any  meat* 
or  drink,  except  such  as  shall  be  ordered  by  me  ;  that  you 

'  Code  Civ.  Pro.,  §  2996.  *  Ante,  p.  209. 
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will  not  suffer  any  communication  to  be  made  to  them, 
orally  or  otherwise;  that  you  will  not  communicate  with 
them  yourself,  orally  or  otherwise,  unless  by  my  order,  or 
to  ask  them  whether  they  have  agreed  upon  their  verdict, 
until  they  are  discharged ;  and  that  you  will  not,  before 
they  render  their  verdict,  communicate  to  any  person  the 
state  of  their  deliberations,  or  the  verdict  they  have  agreed 
upon.'"  When  the  jurors  have  agreed  upon  their  verdict 
the  constable  should  inform  the  justice  of  that  fact,  and 
present  the  jury  before  him.  It  is  not  necessary  to  notify 
either  party."  Where  the  justice  is  satisfied  that  the  jurors, 
cannot  agree  upon  a  verdict,  after  having  been  out  a  reasona- 
ble time,  he  may  discharge  them  and  issue  a  new  venire,  re- 
turnable within  forty-eight  hours;  unless  the  parties  consent 
that  he  should  determine  the  case  on  the  evidence. ' 

4.  Defaulting  Juror,  Jiow  Punished. 

A  person  duly  notified  to  attend  as  a  juror,  who  fails  to 
attend,  or,  attending,  refuses  to  serve,  without  a  reasonable 
excuse,  proved  by  his  oath,  or  the  oath  of  another  person, 
is  liable  to  the  same  fine,  to  be  imposed  and  collected,  with 
costs,  in  like  manner,  and  applied  to  the  same  use,  as  is 
prescribed  with  respect  to  a  person  subpoenaed  as  a  witness 
in  a  civil  action  before  a  justice  of  the  peace,  and  not  attend- 
ing, or,  attending  and  refusing  to  testify.* 


SECTION  VIII. 


EXECUTIONS. 

1.  When  Justice  may  Issue  or  Renew. 
At  any  time  within  five  years  after  entry  of  a  judgment, 
the  justice  of  the  peace  who  rendered  it,  'being  in  office,  may 
issue  an  execution  thereupon,  unless  it  has  been  docketed 
in  the  county  clerk's  ofiice."  After  the  return,  whoUy  or 
*  partly  unsatisfied,  of  an  execution,  issued  by  a  justice  of 
the  peace,  he  may,  from  time  to  time,  within  five  years 

>  Code  Civ.  Pro.,  §  3006.  *  Code  Civ.  Pro.,  §  3009. 
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after  the  judgment  was  rendered,  issue  a  new  execution,  or 
renew  the  former  execution!  An  execution  is  renewed  by  a 
written  indorsement  thereupon  to  that  effect,  signed  by  the 
justice,  and  dated  upon  the  day  when  it  was  made.  If  part 
of  the  execution  has  been  satisfied,  the  indorsement  must 
state  the  sum  remaining  due.  Each  indorsement  renews 
the  execution  for  sixty  days  from  the  date  thereof.  A  jus- 
tice whose  term  of  office  has  expired  may  thus  issue  or  re- 
new an  execution.'  It  should  be  noticed  tJioit  a  justice  who 
Jias  gone  out  of  office  cannot  issue  an  execution,  where  a 
previous  execution  lias  not  been  issued  and  returned. 

2.  General  Requisites  of  Execution. 

An  execution,  issued  by  a  justice,  must  be  directed  gen- 
erally to  any  constable  of  the  same  county.  It  must  intel- 
ligibly describe  the  judgment,  stating  the  names  of  the 
parties  in  whose  favor,  and  ag-ainst  whom,  the  time  when, 
and  the  name  of  the  justice  by  whom,  the  judgment  was 
rendered ;  and  it  must  be  made  returnable  to  the  justice, 
within  sixty  days  after  its  date." 

Form  of,  on  Money  Judgment. — An  execution,  issued 
upon  a  judgment  for  a  sum  of  money,  must  specify,  in  the 
body  thereof,  the  sum  recovered,  and  the  sum  actually  due 
upon  the  judgment  at  the  date  of  the  execution ;  and,  ex- 
cept in  a  case  where  special  provision'  is  otherwise  made 
by  law,  it  must,  substantially,  require  the  constable  to  sat- 
isfy the  judgment,  together  with  his  fees,  out  of  the  per- 
sonal property  of  the  judgment  debtor  within  the  county, 
not  exempt  from  levy  and  sale  by  virtue  of  an  execution  ; 
and  to  bring  the  money  before  the  justice,  by  the  return  day 
of  the  execution,  to  be  rendered  by  the  justice  to  the  party 
who  recovered  the  judgment.  If  the  judgment  was  recov- 
ered against  a  male  person,  in  either  of  the  actions  specified 
in  subdivision  first  or  second  of  section  2895  of  the  Code  of 
Civil  Procedure ;  or  if  an  order  of  arrest  was  granted,  and 
was  executed,  in  a  case  specified  in  subdivision  third  of  that 
section,  the  execution  must  also  command  the  constable,  if 
suflSicient  personal  property  cannot  be  found  to  satisfy  the 

1  Code  Civ.  Pro.,  §  3027. 
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judgment,  to  arrest  the  judgment  debtor,  and  to  convey 
him  to  the  jail  of  the  county,  there  to  remain  until  he  pays 
the  judgment,  or  is  discharged  according  to  law.  If  the 
judgment  was  rendered  in  an  action  to  recover  a  penalty  or 
forfeiture  given  by  a  statute  of  the  State,  the  justice  must 
indorse  upon  the  execution  a  reference  to  the  statute  as  pre- 
scribed in  section  1897  of  said  Code,'  with  respect  to  a  copy 
of  the  summons." 

3.  Exemption. 
The  same  personal  property  is  exempt  from  levy  and 
sale,  by  virtue  of  an  execution  issued  by  a  justice  of  the 
peace,  which  is  exempt  from  levy  and  sale  by  virtue  of  an  exe- 
cution issued  out  of  the  Supreme  Court,  and  in  the  like  cases, 
and  under  the  same  circumstances,  as  prescribed  in  sections 
1389,  1390,  1391,  1392,  1393  and  1394  of  the  Code  of  Civil 
Procedure,  and  the  other  special  provisions  of  law,  relating 
to  such  an  exemption.'  The  question  of  exemption  is  a 
statutory  privilege,  and  is  strictly  personal ;  it  will  not, 
therefore,  avail  a  constable  as  a  defense  to  an  action  for  a 
neglect  to  levy.  Prima  fade  all  property  is  liable  to  exe- 
cution. And  an  officer  having  an  execution  against  the 
owner,  should  levy  upon  it,  and,  unless  an  exemption  is 
claimed,  should  sell  it.  ■" 

4.  Levy  and  Sale. 
Indorsement  of  Levy  and  Notice  of  Sale. — A  constable 
who  takes  personal  property  into  his  custody  by  virtue  of 
an  execution,  must  indorse  upon  the  execution  the  time  of 
levying  upon  it.'  But  his  omission  so  to  do,  is  not  fatal 
to  the  levy.  The  provision  of  the  Code  is  directory  merely.' 
He  must  immediately  post  conspicuously, -in  at  least  three 
public  places  of  the  city  or  town,  in  which  the  property 
was  taken,  written  or  printed  notices,  signed  by  him,  de- 
scribing the  property,  and  specifying  the  place  within  the 

'  AnU,  p.  203. 
«  Code  Civ.  Pro.,  §  30?6. 
'  Code  Civ.  Pro.,  §  3028,  ante,  pp.  309-333. 

*  Baker  v.  Brintnall,  5i  Barb.,  188;  Smith  v.  Hill,  33  id.,  656;  Mickes  v. 
Tousley,  1  Covf.,  114;  Earl  v.  Camp,  16  Wend.,  563. 
5  Code  Civ.  Pro.,  §  3039. 
«  Havens  v.  Gordon,  5  Hun,  178. 
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same  city  or  town,,  where,  and  the  time,  not  less  than  six 
days  after  the  posting,  when,  it  will  be  exposed  for  sale.' 

Mode  of  Levy  and  Sale. — The  provisions  of  sections  1384, 
1385,  1386,  1387,  1405,  1409,  1410,  1411,  1412  and  1428  of 
the  Code  of  Civil  Procedure,"  substituting  the  constable  for 
the  sheriff,  apply  to  and  govern  the  levy  upon  and  sale  of 
personal  property,  by  virtue  of  an  execution  issued  by  a 
justice  of  the  peace,  except  where  a  different  rule  is  herein 
stated. ' 

A  constable  has  such  an  interest  in  property  upon  which 
he  has  levied  by  virtue  of  executions,  as  will  enable  him  to 
maintain  an  action  to  recover  possession  thereof.'  What- 
ever may  have  been  the  irregularity  or  imperfection  of  the 
proceedings  before  the  justice,  the  constable,  having  execu- 
tions therein  issued,  valid  on  their  face,  and  issuing  from  a 
competent  authority,  is  bound  to  execute  them  ;'  even  if  he 
knew  of  the  facts  which  reiider  the  proceedings  void." 
Having  actual  possession  of  property  under  such  executions, 
he  may  maintain  an  action  against  one  who  disturbs  his 
possession,  without  showing  the  judgment.'  But  the  defen- 
dant may  show  the  invalidity  of  the  judgment ;  and  if  he 
can,  also,  in  any  wise  so  connect  himself  with  the  actual 
title,  as  to  show  in  him  a  special  property  in  the  goods.' 
Indeed  it  would  seem  that  if  the  officer  suing,  content  him- 
self with  showing  merely  an  execution  valid  on  its  face,  the 
defendant  may  show  an  apparent  right  to  the  possession  of 
the  goods  in  himself ;  and,  tfien,  the  officer  must  show  valid 
judgment  to  sustain  his  execution.  Though  process  valid 
on  its  face  is  a  protection  to  the  officer,  it  is  not  sufficient, 
as  against  one  showing  any  right  whatever  to  the  goods,  for 
the  maintenance  of  an  action  to  recover  property  levied 

'  Code  Civ.  Pro.,  §  3029.  , 

2  AnU,  pp.  334-357. 

3  Code  Civ.  Pro.,  §  3030. 

*  Eue  V  Perry,  63  Barb.,  40. 

*  Savacool  v,  Boughton,  5  Wend.,  171;  Clearwater  v.  Brill,  4  Hun,  728;  re- 
versed on  another  point,  63  N.  Y.,  637. 

»  People  n.  Warren,  5  Hill,  440. 

'  Spoor  «.  Holland,  8  Wend.,  445.  Barker  «.  Miller,  6  Johns.,  195;  Blackley 
V.  Sheldon,  7  id.,  33;  Coon  v.  Congden,  13  Wend.,  495;  Parker  «.  Walrod,  16 
Wend.,  514 

*  Clearwater  v.  Brill,  63  N.  Y.,627;  rev'g  S.  C,  4  Hun.  738. 


682  Of  Constables. 

upon,  or  damages  for  the  conversion  of  the  same.'  And  if 
the  defendant  show  color  of  title,  or  of  right  to  the  possess- 
ion, the  plaintiff  cannot  attack  his  title  or  possession,  unless 
he  show  a  valid  judgment  on  which  the  execution  under 
which  he  claims,  was  issued.''  Where  a  sheriff,  or  his  dep- 
uty, has  made  a  valid  levy  under  an  execution  and  taken  the 
property  into  his  possession,  a  constable,  to  whom  execu- 
tions against  the  same  defendant  are  subsequently  issued 
by  a  justice  of  the  peace,  cannot  make  any  levy  on  such 
property,  nor  can  he  sell  the  same  subject  to  the  levy  made 
by  the  sheriff. ' 

A  constable  who  is  unable,  by  reason  of  sickness,  to  take 
charge  of  and  sell  property  upon  which  he  has  levied,  may 
turn  over  the  property  and  execution  to  another  constable 
of  his  township.*  G-enerally,  however,  the  constable  com- 
mencing the  execution  of  process  should  finish  the  same. 
The  service  of  a  writ  of  execution  duly  commenced  by  a 
constable  may  be  completed  by  him  after  the  expiration  of 
his  term  of  office." 

Return  of  Execution. — The  constable  must  return  the 
execution  to  the  justice,  and  pay  to  him  the  amount  of  the 
judgment,  with  interest,  or  so  much  thereof  as  he  has  col- 
lected; returning  the  surplus,  if  any,  to  the  person  from 
whose  property  it  was  collected.  °  And  the  constable,  when 
he  receives  an  execution,  should  mark  upon  it  the  time  of 
receipt ;  not  only  does  the  Code  require  this  to  be  done  by 
a  sheriff  ;'  but  the  personal  property  of  the  judgment  debtor 
js  bound  from  the  time  of  the  receipt  of  the  execution,  by 
the  officer,  for  collection. '  If  the  defendant  requests  it,  the 
constable  should  also  deliver  to  him  a  copy  of  the  execution, 

'  Clearwater  v.  Brill,  supra;  Rue«.  Perrj-,  63  Barb.,  40;  Horton  v.  Hender- 
sbot,  1  Hill,  119;  Dunlap  v.  Hunting,  2  Denio,  643,  645;  Earl  ■e.  Camp,  16  Wend., 
562. 

"  Clearwater  v.  Brill,  supra;  Thatcher,  v.  Maack,  7  111.,  App.,  635;  Gates  v. 
Neimeyer,  5t  Iowa,  110;  Bean  v.  Loftus,  48  Wis.,  371. 

^  Seymour  v.  Newton,  17  Hun,  30. 

"  Evans  ».  Thurston,  53  Iowa,  122;  Preudenstein  v.  McNier,  81  111.,  208. 

"  O'Brien  v.  Annis,  120  Mass.,  143. 

«  Code  Civ.  Pro.,  §§  3031,  102;  anU,  pp.  209,  188. 

'  AnU,  p.  295;  Code  Civ.  Pro.,  §  1368. 

8  Code  Civ.  Pro.,  §  1405. 
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withotit  compensation.'  When  sued  for  neglect  to  return, 
the  constable  may  show  by  parol  that  he  has  returned  the 
execution  as  the  law  requires." 

5.  Imprisonment  of  Judgment  Debtor. 
For  want  of  sufficient  personal  property,  whereon  to  levy, 
the  constable  must,  if  the  execution  requires  it,  arrest 
the  judgment  debtor,  and  convey  him  to  the  jail  of 
the  county.'  He  should  there  deliver  the  defendant,  and 
the  execution  to  the  jailer  or  his  deputy,  taking  a  receipt, 
both  for  the  debtor  arrested  and  the  execution  delivered. 
For  the  purpose  of  a  receipt  it  would  be  well  for  the  con- 
stable to  have  with  him  a  copy  of  the  execution  on  which 
the  jailer  could  make  the  acknowledgement  of  the  receipt 
of  the  person  of  the  defendant,  and  the  process  upon  which 
he  was  arrested.  The  constable  should  always  take  care  to 
see  that  the  process  under  which  he  acts  is  valid  on  its  face, 
containing  all  the  necessary  recitals ;  especially  so  when 
he  makes  an  arrest  or  seizes  property  thereunder.  If  the 
process  is  not  fair  upon  its  face  it  is  no  protection  to  the 
officer  executing  it.  He  is  bound  first  to  make  a  search 
ior  property  before  he  arrests  the  defendant,  unless  the 
latter  declares  he  has  no  property.  His  right  to  take  the 
the  body  depends  upon  the  contingency  of  there  being  no 
property  to  be  found.  If  without  searching  or  inquiring 
for  property,  he  immediately  upon  receiving  the  execution 
arrests  the  defendant,  he  does  it  at  his  peril ;  and  if  it  is 
shown  that  the  defendant  had  property  in  his  open  and 
visible  possession,  which  was  subject  to  the  execution,  and 
might  with  reasonable  diligence,  have  been  found  by  the 
officer,  he  is  undoubtedly  liable  to  an  action  for  making  the 
arrest.*  But  in  an  action  against  a  constable  for  an  illegal 
arrest,  the  burden  of  proof  lies  on  the  plaintifE,  who  must 
show  that  he  had  property  clearly  subject  to  execution,  and 
that  the  constable  had  due  notice  'thereof — without  such 
j)roof  the  law  will  presume  that  the  officer  did  his  duty." 

'  Code  Civ.  Pro.,  §  101. 

«  James  v.  Hartney,  6  Hill,  487. 

s  Code  Civ.  Pro.,  §  3032. 

'  Hollister  v.  Johnson,  4  Wend.,  639. 

»  Barhydl  v.  Valk,  12  Wend.,  145. 
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The  manner  in  which  a  debtor,  imprisoned  on  a  Justice's 
execution,  may  procure  his  discharge  has  already  been  de- 
tailed.' Notwithstanding  siTch  discharge,  the  judgment  re- 
mains valid  as  against  his  property  ;  and  a  new  execution 
may  be  issued  accordingly,  as  if  he  had  not  been  imprisoned.' 
As  to  what  amounts  to  an  escape,  see  ante,  p.  550,  et  seq. 

6.  Execution  in  an  Action  for  a  Chattel. 
In  an  execution  for  a  chattel,  the  possession  of  which  has 
not  been  delivered  to  the  prevailing  party,  an  execution,  for 
the  delivery  of  the  possession  thereof  to  him,  as  well  as  for 
any  damage  recovered  by  him,  may  be  issued  by  the  justice 
unless  the  judgment  has  been  duly  docketed  in  the  county 
clei'ks  office.  It  must  be  to  the  same  effect,  and  executed 
in  the  same  manner,  as  a  like  execution  issued  upon  a  judg- 
ment rendered  in  the  Supreme  Court ;'  except  that  it  must 
be  directed  generally  to  any  constable  of  the  county  ;  and 
that  the  direction  to  satisfy  a  sum  of  money,  out  of  the 
property  of  the  judgment  debtor,  must  be  in  the  form  pre- 
scribed for  a  like  direction,  wherfe  an  execution  is  issued  by 
a  justice  of  the  peace,  upon  a  judgment  for  a  sum  of  money.* 

7.  Failure  to  Return  Execution ;  or  to  Pay  Over  Moneys 

Collected. 

Action  for  Failure  to  Return. — If  a  constable  fails  to 
return  an  execution  within  five  days  after  the  return  day 
thereof,  the  party  in  whose  favor  it  was  issued,  may  recover, 
in  an  action  against  the  constable,  the  amount  of  theexecu- 
tion,  if  it  was  issued  upon  a  judgment  for  a  sum  of  money ; 
or  if  it  was  for  the  delivery  of  the  possession  of  a  chattel, 
the  value  of  the  chattel,  as  specified  in  the  judgment, 
together  with  the  damages  and  costs  awarded  thereby;  and, 
in  either  case,  with  interest  from  the  time  when  the  judg- 
ment was  rendered. '" 

Not  to  Act  Under  Execution  after  Return  Bay. — A  con- 
stable shall  not  levy  upon  or  sell  property,  or  arrest  a 

'  AnU.  pp.  555,  556. 

'Code  Ciy.  Pro.,  §3037. 

=■  AnU,  pp.  298,  294;  Code  Civ.  Pro.,  §  1731. 

■•  Code  Civ.  Pro.-,  §  3038;  Nue  id.,  §  3036;  ante,  p.  679. 

'-  Code  Civ.  Pro.,  §  3039;  id.,  §  103. 
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defendant,  or  take  possession  of  a  chattel,  by  virtue  of  an 
execution,  after  the  time  limited  therein  for  its  return,  un- 
less the  execution  has  been  renewed  ;  nor  shall  he  do  any 
act  under  a  renewed  execution,  after  the  expiration  of  the 
time  for  which  it  has  been  renewed. '  Any  renewal  must  be 
in  proper  statutory  form,  or  the  constable  acting  under  it 
will  be  a  trespasser." 

Action  for  Money  Collected. — Where  money,  collected 
by  a  constable  upon  an  execution,  is  not  paid  over  by  him 
according  to  law,  any  person  entitled  thereto  may  maintain 
an  action  in  his  own  name,  upon  the  instrument  of  security 
given  by  the  constable  and  his  sureties  ;  and  may  recover 
therein  the  sum  so  collected,  with  interest  from  the  time 
when  it  was  collected. ' 

8.  Duty  after  Term  of  Office  has  Expired. 
A  constable  to  whom  an  execution  is  delivered,  whose 
term  of  office  has  expired  on  or  before  the  return  day 
thereof,  must  proceed  thereupon  in  the  same  manner,  as  if 
his  tei-m  of  office  had  not  expired  ;  and  he  and  his  sureties 
are  liable  for  any  neglect  of  duty,  with  respect  to  the  exe- 
cution; or  for  money  collected  thereunder,  or  for  damages 
sustained  by  reason  of  any  act  done  by  the  constable,  touch- 
ing the  execution,  in  the  same  manner,  and  to  the  same 
extent,  as  if  his  term  of  office  had  not  expired.' 

9.  When  Appeal  is  Taken. 
If,  after  an  execution  is  issued  upon  a  justice's  judg- 
ment, an  appeal  is  taken  in  the  action,  and  a  copy  of  the 
undertaking,  certified  by  the  justice,  or  his  clerk,'  or  accom- 
panied with  an  affidavit,  showing  that  it  is  a  copy,  and  that 
the  original  has  been  duly  filed  (or,  where  the  justice  is 
dead,  or  cannot  be  found  within  the  county,  a  copy  of  the 
undertaking  certified  by  the  clerk  of  the  county,  showing 
the  undertaking  to  have  been  filed  in  his  office "),  is  served 
upon  the  constable  holding  the  execution,  all  further  pro- 

'  Code  Civ.  Pro.,  §  3040. 
^  Code  Civ.  Pro.,  g  3027. 
3  Id.,  §3041. 
"Id.,  §8042. 
s  Id.,  §  3053. 
44 
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ceedings  thereunder  are  stayed.'  If  tlie  appeal  be  brought 
for  a  new  trial  in  county  court,  the  judgment  of  the  justice, 
after  ten  days  from  the  filing  of  the  justice's  return  in  the 
appellate  court,  is  a  nullity,  and  any  levy  made  should, 
after  that  time,  be  relinquished.'  But  if  no  new  trial  is 
desired  ia  county  court  a  levy  made  prior  to  the  stay  should 
be  retained  until  the  decision  of  the  appeal.  The  constable 
may,  after  the  copy  undertaking  is  served  upon  him,  either 
take  goods  previously  levied  upon  into  his  actual_ custody, 
or  take  a  receiptor  for  them.  The  same  rules  would  apply 
as  to  the  arrest  of  the  defendant,  or  as  to  anything  done 
under  and  by  virtue  of  the  execution. 

10.  Execution  Against  Joint  Debtor. 
An  execution  upon  a  judgment  against  joint  debtors 
miist  be  issued,  in  form,  against  all  the  defendants ;  but 
the  justice  should  indorse  upon  the  execution  a  direction 
to  the  constable,  containing  the  name  of  each  defendant, 
who  was  not  summoned,  and  restricting  the  enforcement 
of  the  execution  so  that  it  cannot  be  enforced  against  the 
person  or  the  sole  property  of  any  defendant  whose  name 
is  so  indorsed.  The  execution  may,  however,  be  collected 
out  of  personal  property  owned  by  such  defendant,  jointly 
with  the  other  defendants  who  were  summoned,  or  with 
any  of  them  ;  or  it  may  be  collected  out  of  the  sole  prop- 
erty of  any  defendant  summoned.'  The  constable,  having 
the  execution  for  collection,  should  as  carefully  observe  the 
restrictions  of  the  indorsement  as  he  would  any  proper  and 
legal  direction  in  the  body  of  the  mandate. 

11.  Indemnity.* 
An  execution  plaintiff  is  under  no  obligation  to  give  a 
bond  of  indemnity  to  the  constable.  He  is  bound  to  per- 
form his  duty  according  to  law  without  such  bond.  °  But 
where  there  is  doubt  as  to  the  defendant  having  a  leviable 
interest  in  property  in  his  possession,  or  he  claims  the  prop- 

1  Code  Civ.  Pro.,  §3051. 

2  Burns  v.  Howard,  9  Abb.  N.  C,  331. 

3  Code  Civ.  Pro.,  §§  1934,  1935. 
••  Ante,  pp.  S47-350. 

•  5  State  V.  Sandlin,  44Ind.,  504. 
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•erty  as  exempt,  the  constable  may  demand  a  bond  of  in- 
demnity. If  it  be  refused,  the  constable  may  return  the 
•execution  unsatisfied,  leaving  upon  him,  however,  the  bur- 
den of  showing  that  the  property  could  not  be  levied  upon. 
In  fact,  the  constable  may  demand  and  accept  a  bond  of  in- 
demnity, the  same  as  a  sheriff ;  and  his  duties  and  responsi- 
bilities with  reference  to  the  indemnity  are  the  same  as  a 
sheriff's  in  like  circumstances.  If  there  be  a  claimant  of 
the  property,  the  claim  can  be  tried  by  a  Jury  called  by  the 
constable  ;  and  the  determination  of  the  jury  will  affect  the 
liability  of  the  constable,  as  the'  liability  of  the  sheriff 
would,  in  like  case,  be  affected.  If  a  constable,  or  other 
officer,  accepts  a  bond  of  indemnity,  in  relation  to  the  col- 
lection of  an  execution,  or  in  the  due  execution  of  any  pro- 
cess, he  is  bound  to  go  on  and  act  as  instructed.  He  cannot 
return  the  execution  unsatisfied,  and  then  show,  when  sued 
for  a  false  return,  that  the  property  defendant  had  in  his 
possession  was  exempt  from  execution,  or  that  the  defend- 
ant had  no  leviable  interest  therein.' 

It  is  no  defense  to  an  action  brought  by  a  constable  upon 
an  agreement  by  the  plaintiffs  in  an  execution,  to  indemnify 
him  against  the  costs  of  a  suit  brought  by  him  against  a 
•deputy  sheriff"  for  levying  upon  and  selling  property  which 
the  constable  had  previously  levied  on,  that  when  the  de- 
fendant agreed  to  indemnify  the  plaintiff  they  did  not  know 
that  he  had  levied  other  executions  upon  the  same  property 
levied  upon  by  virtue  of  theirs." 


SECTION  IX. 


I  CONTEMPTS.  ° 

In  certain  cases  a  justice  of  the  peace  has  power  to  pun- 
ish for  criminal  contempts.  The  cases  and  the  method  of 
punishment  have  been  pointed  out  in  a  former  part  of  this 
work.      But  a  person  cannot  be  punished  by  a  justice  of 

'  Baker  v.  Brintnall,  52  Barb.,  188;  Evans  i>.  Thurston,  53  Iowa,  132. 
"  Berry  d.  Hemingway,  56  Barb.,  70. 
3  Ante,  p.  492. 
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the  peace,  for  a  contempt,  until  an  opportunity  lias  been 
given  him  to  be  heard  in  his  defense.  And,  for  that  pur- 
pose, the  jiistice  must  issue  a  warrant,  directed  generally, 
to  any  constable  of  the  county,  requiring  the  constable  tO' 
bring  the  offender  before  him.'  A  warrant  of  commitment 
for  a  contempt,  must  set  forth  the  particular  circumstances^ 
of  the  offense;  otl],erwise  it  is  void."  An  officer,  who  col- 
lects or  receives  a  fine,  imposed  by  a  justice  of  the  peace 
for  a  contempt,  must,  within  ten  days  thereafter,  pay  the 
money,  for  the  benefit  ^of  the  poor,  to  the  overseer  or  su- 
perintendent of  the  poor  of  the  town,  city  or  district  wherein 
the  fine  was  imposed  ;  or,  where  there  is  no  such  officer,  to 
the  ofiicer  or  officers  performing  corresponding  functions 
under  another  name  ;  unless  the  board  of  supervisors  has 
directed  the  payment  of  fines  and  penalties  to  the  supervi- 
sor of  the  town,  in  a  case  where  it  is  authorized  by  law  so 
to  do.' 


SECTION  X. 


SUMMARY   PBOCBEDIJTGS   POK   LAND. 

Summary  proceedings,  and  the  duties  of  the  sheriff,  con- 
stable or  other  ministerial  officer  in  regard  to  the  execution 
of  a  mandate  issued  in  such  proceedings  have  been  dis- 
cussed, and  the  statutes  and  decisions  appertaining  thereto, 
have  been  fully  stated  in  a  former  part  of  this  work." 


SECTION  XI. 


ELECTION    LAW;    AND  MILITAKY    C;()DE. 

The  sheriff  and  constables  have  concurrent  duties  relative 
to  the  election  law;  and  such  duties  have  already  been  fully 
stated.'  Under  the  Military  Code  there  are  no  duties  to  be 
performed  by  a  constable  which  may  not  be  performed  by  a 
sheriff.     These  duties  have  also  been  stated." 

1  Code  CiT.  Pro.,  §  2873.  ^  Ante,  pp.  441-450. 

^  Code  Civ.  Pro.,  §  3574.  <■  Ante,  p.  506. 

^  Code  Civ.  Pro.,  §  2875.  «  Ante,  pp.  609-513. 


Highways. 


SECTION  XII. 

HIGHWAYS. 

1.  Refusal  to  Perforin  Labor  Upon. — Tlie  justice  of  the 
peace  to  wliom  complaint  sliall  be  made  of  any  refusal  or 
neglect  to  perform  labor  upon  a  highway  for  which  a  penalty 
is  prescribed  by  statute,  shall  forthwith  issue  a  summons 
■directed  to  any  constable  of  the  town,  requiring  him  to  sum- 
mon the  delinquent,  to  appear  forthwth  before  such  justice, 
at  some  place  to  be  specified  in  the  summons,  to  show  cause 
why  he  should  not  be  fined,  according  to  law,  for  such 
refusal  or  neglect ;  which  summons  shall  be  served  person- 
ally, or  by  leaving  a  copy  at  his  personal  abode.'  If,  upon 
the  return  of  such  summons,  no  sufficient  cause  shall  be 
shown  to  the  contrary,  the  justice  shall  impose  the  fine  pro- 
vided by  law  for  the  offense  complained  of,  and  shall  forth- 
with issue  a  warrant  under  his  hand  and  seal,  directed  to 
any  constable  of  the  town  where  such  delinquent  shall 
reside,  commanding  him  to  levy  such  fine,  with  the  costs  of 
the  proceedings,  of  thfe  goods  and  chattels  of  such  delin- 
quent." The  constable  to  whom  such  warrant  is  directed, 
shalliorthwith  collect  the  moneys  therein  mentioned.  He 
shall  pay  the  fine  when  collected,  to  the  justice  who  issued 
the  warrant ; '  except  that  when  the  delinquent  is  a  corpora- 
tion, he  shall  pay  over  the  money  to  the  commissioners  of 
highways  of  the  town.^  How  personal  service  may  be  made 
upon  a  corporation  has  already  appeared."  No  goods  or 
chattels  are  exempt  from  levy  and  seizure  under  such  war- 
rant. Otherwise,  the  moneys  are  collectible  in  the  same 
manner  as  are  moneys  upon  an  execution  in  a  civil  action. 

2.  Summoning  Juries  in  Opening  or  Altering  Highways. 

When  a  jury  shall  be  required  to  ascertain  if  a  highway 

or  an  alteration  is  necessary  and  proper,  in  proceedings  to 

alter  or  lay  out  a  road  without  the  consent  of  the  OA\Tiers, 

'  3  K.  8.  (5th  ed.),  391,  §  55;  id.  (6th  ed.),  146,  §  61 ;  id.  (7th  ed.),  1332,  §  43. 
»  2  E.  S.  (5th  ed.),  891,  |  56;  id.  (6th  ed.),  146,  §  62;  id.  (7th  ed.),  1238,  §  43. 
»  3  E.  8.  (5th  ed,),  391,  §  57;  id.  (eth  ed.),  146,  §  63;  id.  (7th  ed.),  1233,  §  44. 
*  3  E.  S.  (5th  ed.),  387,  §  33;  id.  (6th  ed.),  143,  §  39;  id.  (7th  ed.),  1326,  §  4. 
"  Ante,  pp.  198-300. 
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and  when  the  jury  shall  have  been  duly  certified  it  shall  be 
the  duty  of  the  justice  receiving  the  certificate  forthvrith  to 
issue  a  summons  to  one  of  the  constables  of  his  town,  di- 
recting him  to  summon  the  persons  named  in  said  certifi- 
cate, specifying  the  time  and  place,  in  said  summons,  at 
which  the  persons  to  be  summoned  shall  meet,  which  shall 
not  be  less  than  ten  nor  more  than  twenty  days  from  the 
issuing  thereof.'  The  certificate  should  be  attached  to  the 
summons,  and  the  latter  should  be  directed  to  one  of 
the  constables  of  the  town  by  name.  Such  jurors  should 
be  summoned  the  same  as  j  arors  in  a  court  of  record  may 
be  summoned."  That  is,  the  service  may  be  either  personal, 
or  by  leaving  a  notice  of  the  selection  of  any  juror,  at  his 
place  of  residence  with  a  person  of  suitable  age  and  discre- 
tion. A  personal  service  is  ;the  better,  wherever  it  can 
be  had. 

Assessment  of  Damages. — On  the  application  of  the  com- 
missioners of  highways,  or  of  the  owner  of  the  land  through 
which. such  road  is  laid  out,  to  any  two  justices  of  the  peace 
of  the  town,  they  shall  issue  their  warrant  to  some  consta- 
ble of  some  other  town  of  the  same  county,  neither  inter- 
ested nor  of  kin  to  any  person  interested,  in  the  land 
through  which  the  road  is  laid  out ;  directing  him  to  sum- 
mon twelve  disinterested  freeholders,  residing  in  some  other 
town  than  that  in  which  such  road  is  laid  out,  and  not  of 
kin  to  the  owner  of  such  land,  to  assess  the  damages  sus- 
tained by  the  laying  out  of  such  road,  and  shall  thereila 
specify  the  time  and  place  at  which  the  jury  shall  meet.' 
The  jurors  in  this  case  should  be  summoned  the  same  as 
jurors  are  summoned  in  a  civil  action  before  a  justice  of 
the  peace. "  It  is  the  duty  of  the  constable  to  select  the 
jurors  himself,  without  suggestion  from  the  justice,  or  any 
other  person. 

2.  Encroachment  Upon  Highways. 
If  the  occupant  of  land  to  whom  notice  is  given  that  his 
fence  encroaches  upon  a  highway,  shall,  within  five  days^ 

'  2  R.  8.  (5th  ed.),  398,  §  87;  Id.  (6th  ed.),  153,  §  75;  id.  (7th  ed.),  1340. 

«  AnU,  p.  69. 

='2E.  S   (7th  ed.),  1342,  §55. 

*  See  anU,  pp.  676. 
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deny  such  encroachment,  the  commissioners  of  highways, 
or  some  one  of  them,  shall  apply  to  any  justice  of  the  peace 
of  the  county  for  a  precept  directed  to  any  constable  of  the 
town,  to  summon  twelve  freeholders  thereof,  that  is,  of  the 
same  town,  to  meet  at  a  certain  day  and  place  to  be  specified 
in  such  precept,  and  not  less  than  four  days  after  the  issu- 
ing thereof,  to  inquire  into  the  premises.  The  constable, 
to  whom  such  precept  is  directed,  shall  give  at  least  three 
days'  notice  (verbal  notice  will  do)  to  the  commissioners  of 
highways  of  the  town,  and  to  the  occupant  of  the  land,  of 
the  time  and  place  at  which  such  freeholders  are  to  meet.' 
The  manner  of  selecting  and  summoning  the  jury  is  the 
same  as  that  for  summoning  a  jury  to  assess  damages  on 
opening  a  highway,  except  that  in  this  case  the  jury  is  to 
be  obtained  from  the  same  town.  No  one  should  be  selected 
as  a  juror,  in  anywise  interested  in,  or  of  kin  to,  the  occu- 
pant. It  is  irregular  for  the  justice  to  annex  to  the  sum- 
mons a  list  of  jurors  to  be  selected  by  the  constable.  But 
if  the  ■  irregularity  is  not  objected  to,  it  will  be  deemed  to 
have  been  waived."  If  the  jury  find  that  any  encroachment 
has  been  made,  the  occupant  of  the  land  must  pay  the  costs 
of  the  inquiry ;  and  if  the  same  are  not  paid  within  ten 
days,  the  justice  shall  issue  a  warrant  for  the  collection 
thereof,  in  the  manner  provided  for  the  collection  of  a  pen- 
alty for  refusing  to  perform  highway  labor.'  The  justice 
shall  preside  upon  the  inquiry,  on  which  six  of  the  jurors 
summoned  shall  be  drawn,  and  all  the  proceedings  shall  be 
had  the  same  as  upon  the  trial  of  a  civil  action  before  said 
justice.  ■■  I 


SECTION  XIII. 


STRAYS  UPON  HIGHWAYS. 

Precept,  how  Served. — The  precept,  in  proceedings  rela- 
tive to  strays  upon  highways,  must  be  served  upon  each  of 

>  a  R.  a  (5th  ed.),  407,  §  143;  id.  (6th  ed.),  165,  §  171;  Id.  (7tli  ed.),  VHA, 
§105. 

'  Mott  V.  Commissioners,  etc,,  2  Hill,  472. 

'2  R.  S.  (5th  ed.),  407,  §145;  id.  (6th  ed.),  166,  §  173;  id.  (7th  ed.),  1255, 
§1*7. 

"  Laws  of  1862,  chap.  243,  §  1;  2  R.  a  (7th  ed.),  1256. 
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the  persons,  to  whom  it  is  directed  by  his  name,  within  the 
same  time,  and  in  like  manner  as  a  summons  is  required  to 
be  served,  as  prescribed  in  section  2910  of  the  Code  of  Civil 
Procedure.'  Where  it  is  directed  generally  to  all  persons, 
having  an  interest  in  the  animal  or  animals  seized,  it  may 
be  served  by  a  constable  of  the  town,  or  by  an  elector 
thereof,  specially  authorized  so  to  do  by  a  written  indorse- 
ment upon  the  precept,  under  the  hand  of  the  justices,  by 
posting  a  copy  thereof  in  at  least  six  j)ublic  and  conspicu- 
ous places  in  the  town  where  the  seizure  was  made,  one  of 
which  places  must  be  the  nearest  district  school-house  ;  or, 
if  the  seizure  was  made  within  an  incorporated  village, 
having  schools  in  charge  of  a  board  of  education,  a  build- 
ing in  which  such  a  school  is  kept.  Each  copy  must  be  so 
posted,  within  two  days  after  the  precept  is  issued.  Where 
the  precept  is  directed  to  a  person  by  his  name,  and  proof 
is  made  by  affidavit,  to  the  satisfaction  of  the  justice,  that 
it  cannot,  with  reasonable  diligence,  be  personally  served 
upon  that  person,  within  the  county,  at  least  six  days  be- 
fore the  return  day  thereof,  the  justice  may,  by  a  ■m-itten 
order,  direct  that  service  thereof  be  made,  by  posting  copies 
thereof  at  least  five  days  before  the  return  day  as  above 
prescribed,  in  which  case  service  thereof  may  be  made  ac- 
cordingly.'' 

Proof  of  Service. — At  the  place  where  the  precept  is  re- 
turnable, and  at  the  expiration  of  one  hour  from  the  time 
specified  therein,  the  petitioner  must,  unless  the  precept  is 
directed  to  a  person  by  his  name,  and  he  appears,  furnish 
proof  of  the  service  of  the  precept,  as  above  prescribed. 
If  it  was  served  by  a  constable,  either  personally  or  by  post- 
ing, his  written  return  upon  the  precept  is  sufficient  proof 
of  the  facts  relating  to  the  service  as  stated  therein.  If  it 
was  served  by  a  private  person,  proof  of  service  must  be 
made  by  affidavit. ' 

Warrant  to  Sell. — If,  iipon  the  return  of  the  precept,  and 
after  waiting  the  allotted  time,  no  person  appears  and 
answers,  or  if  the  decision  of  the  justice,  or  the  verdict  of 
the  jury,  where  the  issues  were  tried  by  a  jury,  is  in  favor 

1  See  ante,  p.  660.  '  Code  Civ.  Pro.,  §  3089. 

"-  Code  Civ.  Pro.,  §§  3088,  3109. 
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of  the  petitioner,  the  justice  must  make  a  final  order,  direct- 
ing the  sale  of  the  animal  or  animals  seized,  and  the  appli- 
cation of  the  proceeds  thereof,  as  the  law  prescribes.  There- 
upon the  Justice  must  issue  a  warrant,  under  his  hund, 
directed  generally  to  any  constable  of  the  county,  command- 
ing him  to  sell  the  animal  or  animals  seized,  at  public  auc- 
tion, for  the  best  price  he  can  obtain  therefor,  and  to  make 
return  thereof  to  the  justice,  at  a  time  and  place  therein 
specified,  not  less  than  ten  nor  more  than  twenty  days 
thereafter.  The  sale  must  be  made  upon  the  like  notice, 
and  in  like  manner,  as  a  sale  of  property^  by  virtue  of  an 
execution  issued  by  a  justice  of  the  peace;"  and  the  constable 
must  make  return,  as  required  by  the  warrant,  and  must 
pay  the  proceeds  of  the  sale  to  the  justice,  deducting  there- 
from his  fees,  at  the  rate  allowed  bylaw  for  the  collection 
of  such  an  execution.' 


SECTION  XIV. 


BISTKAINING     CHATTELS;    WEEOKS  ;     COUNTY    TBEASUKER'S 
WARRANTS  ;     PROCEEDINGS    TO    REMOVE    OFFICERS. 

The* duties  of  constables  in  these  proceedings  are  concur- 
rent with  those  of  the  sheriff,  and  may  be  found  in  the 
former  part  of  this  work.°  The  same  as  to  wrecks;*  same 
as  to  county  treasurer's  warrants  ; '  and  as  to  proceedings 
to  remove  ofiicers." 


SECTION  XV. 


PAWNED   PROPERTY. 


"Whenever  any  person  shall  make  oath  before  any  justice 
of  the  peace,  police  justice,  or  assistant  justice,  that  any 
property  belonging  to  him  has  been  embezzled  or  taken 
without  his  consent,  and  that  he  has  reason  to  believe  and 
suspect,  and  does  suspect,  that  such  property  has  been 
pledged  with  any  pawnbroker,  such  justice,  if  satisfied  of 

"  See  Ante.  *  Ante,  pp.  484-489. 

'  Code  Civ.  Pro.,  §  3091.  <■  Ante,  p.  520. 

^  Ante,  pp.  498,499.  «  Ante,  p.  500. 
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the  correctness  of  such  suspicions,  shall  issue  his  warrant, 
directed  to  any  constable  of  the  city  or  place,  commanding 
him  to  search  for  the  property  so  alleged  to  have  been  em- 
bezzled or  taken,  and  to  seize  and  bring  the  same  before 
such  justice.'  The  constable  to  whom  any  such  warrant 
shall  be  directed  and  delivered,  shall  have  the  same  power 
to  execute  the  same,  and  shall  proceed  in  the  same  manner 
as  in  the  case  of  a  search  warrant  issued  upon  a  charge  of 
larceny."  And  when  the  property  is  so  seized  by  virtue  of 
such  warrant,  the  constable  shall  bring  it  forthwith  before 
the  magistrate  issuing  the  warrant,  to  be  disposed  of  by 

him. 

\ ^ 

'  2  R.  S.  (5th  ed.),  980,  §  9;  id.  (6th  ed.),  1006,  §  9;  3  id.  (7th  ed.),  2123,  §10. 
«  2  R.  S.  (5th  ed.),  980,  §  10;  id.  (6th  ed.),  1006,  §  10;  3  id.  (7th  ed.),  3123, 
§11;  mte,  pp.  121-123. 
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I 


CHAPTER  III. 


OF  THEIR  DUTIES  IN  CRIMINAL  MATTERS. 

The  duties  of  constables,  and.  their  powers  as  well,  on 
arrests  for  crime,  with  or  without  warrant,  are  the  same  as 
those  of  other  peace  officers.  Of  the  different  classes  of  war- 
rants, and  the  duties  in  executing  each,  we  have  already 
learned.'  And  the  powers  and  duties  of  peace  officers  with 
reference  to  disturbers  of  religious  meetings,"  gamblers,' 
violators  of  the  excise  law,*  prize  fighters,  armed  and  dis- 
guised men,'  beggars  and  vagrants,"  disorderly  persons,  and 
other  offenders ; '  and  as  to  bastardy  proceedings, '  proceed- 
ings respecting  masters,  apprentices  and  servants,"  sub- 
poenas," search  of  habitual  criminals,"  and  other  proceed- 
ings, have  already  been  detailed. 


SECTION  I. 


COUKT   OF  SPECIAL   SESSIONS. 


Jury,  how  SuTumoned. — If  a  trial  by  jury  be  demanded 
in  a  court  of  special  sessions,  other  than  in  the  county  of 
New  York,  the  court  shall  issue  an  order,  directed  to  any 
constable  of  the  county,  or  marshal  of  the  city  where  the 
offense  is  to  be  tried,  and  having  authority  to  execute  pro- 
cess from  the  court,  commanding  him  to  summon  twelve 
good  and  lawful  men,  qualified  to  serve  as  jurors,  and  not 
exempt  from  such  service  by  law,  and  who  shall  be  in  no 

'  Avie,  pp.  94-126.  '  AnU,  p.  117. 

^  AnUi  pp.  43-4.'5.  ^  Ante,  p.  116. 

« Ante,  pp.  47-53.  »  Ante,  p.  118. 

■•  Ante,  p.  53.  '»  Ante,  pp.  179-183. 

'  Ante,  p.  53.  "  Ante,  p.  136. 
•  Ante,  pp.  45-47. 
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wise  of  kin,  either  to  the  complainant  or  the  defendant,  to 
appear  before  such  court,  at  a  time  not  more  than  three 
days  from  the  date  of  the  order,  and  at  a  place  to  be  named 
therein,  to  make  a  jury  for  the  trial  of  such  offense.'  The 
officer  to  whom  such  order  shall  be  delivered  shall  execute 
the  same  fairly  and  impartially,  and  shall  not  summon  any 
person  whom  he  shall  suspect  to  be  biased  or  prejudiced  for 
or  against  the  defendant.  He  shall  summon  the  jurors  per- 
sonally, and  shall  make  a  list  of  the  persons  summoned, 
which  he  shall  certify  and  annex  to  the  order  and  return 
with  it  to  the  court."  If  the  officer  to  whom  the  order  is 
delivered  do  not  so  return  it,  he  may  be  punished  by  the 
court,  as  for  contempt ;  and  the  court  must  issue  a  new 
order  for  the  summoning  of  jurors,  in  substantially  the 
same  form  ;  upon  which  the  same  proceedings  must  be  had 
as  upon  the  first  one  issued.'  If  six  of  the  jurors  summoned 
do  not  attend,  or  be  not  obtained,  the  court  may  direct  the 
officer  to  summon  any  of  the  bystanders,  or  others,  who  may 
be  competent,  and  against  whom  there  is  no  sufficient  cause 
of  challenge,  co  act  as  jurors. ' 

Oath  of  Office — After  hearing  the  proofs  and  allegations, 
the  jury  may  either  decide  in  court  or  may  retire  for  con- 
sideration. If  they  do  not  immediately  agree,  an  officer 
must  be  sworn  to  the  following  effect :  ' '  You  do  swear,  that 
you  will  keep  this  jury  together  in  some  private  and  con- 
venient place,  without  food  or  drink,  except  bread  and  water, 
unless  otherwise  ordered  by  the  court :  that  you  will  not 
permit  any  person  to  speak  to  or  communicate  with  them, 
nor  do  so  yourself,  unless  it  be  to  ask  them  whether  they 
have  agreed  upon  a  verdict ;  and  that  you  wiU  return  them 
into  court  when  they  have  so  agreed,  or  when  ordered  by  the 
court.'  If  the  jury  be  duly  discharged,  without  a  verdict, 
the  court  may  proceed  again  to  the  trial,  in  the  same  man- 
ner as  upon  the  first  trial ;  and  so  on  until  a  verdict  is  ren- 
dered. ° 

'  Code  Crim.  Pro.,  §  703,  as  amended  by  Laws  of  1883,  chap.  360. 
''  Code  dim.  Pro.,  §  704.  ■** 

=<  Code  Crim.  Pro.,  §  709,  as  amended  by  Laws  of\882,  chap.  360. 
*  Code  Crim.  Pro.,  §  708. 
•i  Code  Crim.  Pro.,  g  713. 
« Id.  §  716. 
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Judgvient,'  hy  Whom  Executed.— The  judgment  must  be 
executed  by  the  sheriff  of  the  county,  or  by  a  constable, 
marshal  or  policeman  of  the  city,  village  or  town  in  which 
the  conviction  is  had,  upon  receiving  a  copy  of  the  certifi- 
cate prescribed  in  §  721  of  the  Code  of  Criminal  Procedure,' 
certified  by  the  court  or  county  clerk."  As  this  copy  of  the 
certificate  is  the  process  under  which  the  officer  acts,  he 
should  carefully  seq  that  it  is  in  due  form ;  otherwise  he 
may  be  a  trespasser. 

Custody  of  Defendant. — During  the  time  allowed  to  the 
defendant  to  give  bail,  and  until  judgment  is  given,  the  de- 
fendant may  be  continued  in  the  custody  of  the  officer,  or 
committed  to  the  jail  of  the  county  to  answer  the  charge, 
as  the  magistrate  may  direct."    When  committed,  the  de- 

'  The  certifi  cate  of  conviction  should  be,  as  follows :  '  'Court  of  Special  Sessions 
or  Police  Court.     County  of  Albany,  town  of  Berne,  (or  as  the  case  may  be). 

The  People  of  the  State  of  New  York  ) 

agt.  V 

A.B.  ) 

January  1,  18    . 

The  above  named  A.  B.,  having  been  brought  before  C.  D.,  justice  of  special 
sessions,  justice  of  the  peace  ( or  other  magistrate,  as  the  case  may  be )  or  police 
justice  of  the  town  ( or  city  or  village ),  of  ( as  the  case  may  be ),  charged  with 
( briefly  designating  the  offence )." 

"And  having  thereupon  pleaded  guilty  ( or  not  guilty  as  the  case  maybe) 
and  demanded  ("or  failed  to  demand"  as  the  case  may  be),  a  jury,  and  hav- 
ing been  thereupon  duly  tried,  and  upon  such  trial  duly  convicted.  It  is  ad- 
judged that  he  be  imprisoned  in  the  jail  of  this  county  days  "  ( or  pay  a 
fine  of  dollars,  and  be  imprisoned  until  it  be  paid,  not  exceeding 
days,  or  both  as  the  case  may  be ). 

Dated  at  the  town  ( or  city )  of  the  day  of  eighteen  hundred 

and 

C.  D.,  Justice  of  the  peace,  or  police  justice,  or  other  justice  or  other  magis- 
trate (as  the  case  may  be)  of  the  town  (or  city)  of  (as  the  case  maybe)." 
[Code  Crim.  Pro.,  §  721,  as  amended  by  the  Laws  of  1880,  chap.  360.] 

«  Code  Crim.  Pro.,  §  725. 

^  Code  Crim.  Pro.,  §  733.  If  the  defendant  be  committed  to  the  jail  of  the 
county,  the  commitment  must  be  signed  by  the  magistrate,  by  his  name  of 
office,  and  must  be  in  substantially  the  following  form: 

•'  TheisherifE  of  the  county  of  ,  is  required  to  receive  and  detain  A.  B., 

who  stands  charged  before  me  for  (designating  the  offense  generally),  to  answer 
the  charge  before  a  court  of  special  sessions  in  the  town  (or  city)  of  (as 

the  case  may  be). 

"Dated  at  the  town  (or  city)  of  ,  the  day  of  ,  18    . 

"  C.  D.,  Justice  of  the  peace  of  the  town  (or  city)  of  "  (as  the  case  may 

be  {Code  Crim.  Pro.,  §  734]). 


698  Of  Cokstables. 

fendant  must  be  delivered  to  the  custody  of  the  proper  offi- 
cer, by  any  peace  officer  in  the  county  to  whom  the  magis- 
trate may  deliver  the  commitment. ' 


SECTION  II. 


IK   OASES   OP   LTTNACy. 


Lunatic,  how  Secured. — In  case  of  the  refusal  or  neglect 
of  the  committee,  or  of  the  relatives,  of  a  lunatic  who  has 
become  furiously  mad,  or  so  far  disordered  in  his  senses  as 
to  endanger  his  own  person,  or  the  person  or  'property  of 
others,  if  permitted  to  go  at  large,  to  confine  and  maintain 
such'  lunatic,  in  such  manner  as  shall  be  approved  of  by 
the  overseers  of  the  poor  of  the  city  or  town ;  or,  where 
there  is  no  such  committee  or  relative  of  sufficient  ability; 
it  shall  be  the  duty  of  the  overseers  of  the  poor  of  the  city 
or  town  where  such  lunatic  or  mad  person  shall  be  found, 
to  apply  to  any  two  justices  of  the  peace  of  the  same  city  or 
town,  who  upon  being  satisfied,  iipon  examination,  that  it 
would  be  dangerous  to  permit  such  lunatic  to  so  go  at  large, 
shall  issue  their  warrant  directed  to  the  constables  and  Over- 
seers of  the  poor  of  such  city  or  town,  commanding  them 
to  cause  such  lunatic  or  mad  person  to  be  apprehended,  and 
to  be  safely  locked  iip  and  confined  in  such  secure  place  as 
may  be  provided  by  the  overseers  of  the  poor,  to  whom  the 
same  shall  be  directed,  within  the  town  or  city  of  which 
such  overseers  may  be  officers,  or  within  the  county  in 
which  such  city  or  town  may  be  situated,  or  in  the  county 
poor-house  in  those  counties  where  such  houses  are  estab- 
lished, or  in  such  private  or  public  asylum  as  may  be  ap- 
proved by  any  standing  order  or  resolution  of  the  super- 
visors of  the  county  in  which  such  city  or  town  may  be 
situated,  or  in  the  lunatic  asylum  in  the  city  of  New  York." 
The  warrant  may  be  delivered  for  execiition  to  any  one  of 
the  constable  of  the  city  or  town. 

Power  of  Justices  Without  Application. — Any  two  jus- 
tices of  the  peace  of  the  city  or  town  where  any  such  luna- 

>  Code  Crim.  Pro.,  §  735. 

2  3  R.  S.  (5tli  ed.),  883,  g  4;  3  id.  (7th  ed.),  1899,  §  4. 
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tic  or  mad  person  shall  be  found,  may,  without  the  applica- 
tion of  any  overseers  of  the  poor,  and  upon  their  own  view, 
or  upon  the  information  or  oath  of  others,  whenever  they 
deem  it  necessary,  issue  their  warrant  for  the  apprehension 
and  confinement  of  such  lunatic  or  mad  person  as  aforesaid.' 
Confinement  of.  Lunatic. — It  shall  be  the  duty  of  the  over- 
seers of  the  poor  to  whom  such  warrant  shall  be  directed, 
to  procure  a  suitable  place  for  the  confinement  of  such 
lunatic,  as  therein  directed."  The  constable  to  whom  such 
warrant  is  delivered  should  arrest  thd  lunatic  as  upon  a  war- 
rant in  a  civil  action  and  convey  him  to  the  place  so  pro- 
vided by  the  overseers.  But  such  lunatic  shall  not  be 
committed  as  a  disorderly  person  to  any  prison,  jail,  house 
of  correction  or  confined  therein,  unless  an  agreement  shall 
have  been  made  for  that  purpose  with  the  keepers  thereof, 
or  in  any  other  way  than  as  above  directed."  Nor  shall 
such  lunatic  be  confined  in  the  same  room  with  any  person 
chai-ged  with  or  convicted  of  a  crime,  or  in  any  jail,  more 
than  four  weeks."  Any  overseer  of  the  poor,  constable, 
keeper  of  a  jail,  or  other  person,  who  shall  confine  any  such 
lunatic  or  mad  person  in  any  other  manner  or  in  any  other 
place  than  such  as  above  prescribed,  shaU  be  deemed  guilty 
of  a  misdemeanor ;  and,  on  conviction,  shall  be  liable  to  a 
fine  not  exceeding  $250,  or  to  imprisonment  not  exceeding 
one  year,  or  to  both,  in  the  discretion  of  the  court  before 
which  the  conviction  shall  be  had.  °  In  7io  case  shall  such 
lunatic  be  confined  in  any  place  other  than  a  State  lunatic 
asylum  or  public  or  private  asylum  duly  approved,  for  a  ' 
longer  period  than  ten  days. " 


SECTION  III. 


AS  TO    HABITUAL   DRUNKARDS. 

Contesting  charge. — Any  person  designated,  as  provided 
by  law,  by  the  overseer  of  the  poor,  as  an  habitual  drunk- 

'  2  R.  8.  (Sth  ed.),  883,  §  8;  3  id.  (7tli  ed.),  1900,  §  8. 
2  3  R.  S.  (5th  ed.),  883,  §  5;  Sid.  mh  ed.),  1899,  §  5. 
« 3  R.  8.  (5th  ed,),  883,  §  6;  id.  (6th  ed.),  842,  §  8,  3  id.  (7th  ed.),  1899,  §  6. 

*  3  R.  S.  (Sth  ed.),  883,  §  7;  id.  (6th  ed.),  843,  §  9;  8  id.  (7th  ed.),  1900,  §7. 
'  2  R.  8.  (Sth  ed.),  884,  §  11 ;  id.  (6th  ed.),  843,  §  10;  3  id.  (7th  ed.),  1900,  §  11. 

•  3  R.  S.  (5th  ed.),  889,  §  35;  id.  (6th  ed.),  843,  §  7;  3  id.  (7th  ed.),  1903,  §  7. 
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ard,  may  apply  to  any  justice  of  the  peace  of  the  city  or 
town  in  which  the  person  designated  resides,  for  process  to 
summon  a  jury  to  try  and  determine  such  fact  of  drunken- 
ness. On  such  application,  the  jubtice  shall  immediately 
give  notice  thereof,  in  writing,  to  the  overseers  of  the  poor, 
specifying  the  time  and  place  where  the  parties  shall  meet 
for  the  trial  of  such  fact,  and  shall  issue  a  venire  to  any  con- 
stable to  summon  a  jury  of  twelve  persons,  competent  to 
serve  on  juries,  to  appear  at  said  time  and  place,  for  the 
purpose  of  trying  the  said  fact.  Such  jury  shall  be  sum- 
moned, returned,  and  six  of  them  shall  be  balloted  for  by 
such  justice,  and  shall  be  sworn  well  and  truly  to  try  the 
fact  of  the  alleged  drunkenness,  in  the  same  nianner  as  for 
the  trial  of  isssues  in  suits  brought  before  a  justice  of  the 
peace  ;'  and  witnesses  shall  be  summoned,  and  their  atten- 
endance  and  testimony  enforced,  and  they  shall  be  sworn 
and  examined  before  the  said  jury  in  like  manner.  Any 
process  in  such  proceedings  ^all  be  executed  as  if  it  were  a 
process  in  a  civil  action  before  the  justice." 


SECTION  IV. 


AS   TO    HA  WEEKS  AWD   PEDDLEKS. 

Penalty  for  Refusing  to  Produce  License. — Every  per- 
son found  traveling  and  trading  within  this  state,  who  shall 
refuse  to  produce  a  license  as  a  hawker  or  peddler,  to  any 
*  officer  or  citizen  who  shall  demand  the  same,  shall,  for  each 
offense,  forfeit  the  sum  of  ten  dollars,  to  the  overseer  of  the 
poor  of  the  town  in  which  the  demand  shall  be  made,  for 
the  use  of  the  poor  therein ;  and  every  such  offender,  who, 
after  notice,  shall  refuse  or  neglect  to  pay  the  above  penalty, 
shall  be  committed  by  the  justice  before  whom  the  convic- 
tion shall  be  had,  to  the  jail  of  the  county  in  which  the 
offense  shall  have  been  committed,  for  the  term  of  one 
month.  Any  citizen  may  apprehend  and  detain  any  person 
who  shall  be  found  trading  as  a  hawker  or  peddler,  with- 

'  See  ante. 

'^  3  R.  S.  (5th  ed.),  901,  §§  3-9;  id.  (6th  ed.),  877,  §§  3-9;  3  R.  S.  (7th  ^d.), 
1946,  §§  3-9. 
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out  license,  or  contrary  to  /the  terms  of  his  license,  or  who 
shall  refuse  to  produce  a  license,  when  its  production  is  de- 
manded ;  and  may  convey  the  offender  before  any  justice 
of  the  peace,  in  the  town  or  county  in  which  he  shall  be  ap- 
prehended. It  shall  be  the  duty  of  such  justice,  if  a  suffi- 
cient license  to  authorize  such  trading  be  not  produced  to 
him,  and  the  fact  of  trading  be  proved  to  him,  either  by  the 
confession  of  the  person  so  apprehended,  or  the  oath  of  com- 
petent witnesses,  to  convict  the  offender  of  such  offenses  as 
shall  be  so  confessed  or  proved ;  and  to  issue  his  warrant  on 
such, conviction,  directed  to  some  constable  of  the  county  in 
which  the  conviction  shall  be  had,  commanding  such  con- 
stable to  cause  the  sum  of  twenty-live  dollars,  with  costs  not 
to  exceed  five  dollars,  to  be  forthwith  levied  by  distress  and 
sale,  at  public  vendue,  of  the  goods,  wares  and  merchandise 
of  the  offender.  In  every  case  of  a  prosecution  against  any 
person  for  the  recovery  of  such  penalty,  no  costs  shall  be  al- 
lowed the  defendant,  if  it  shall  appear  that  before  the  com- 
mencement of  the  prosecution,  such  defendant  had  refused 
to  produce  his  license,  or  to  disclose  his  nanie  when  lawfully 
required  ;  nor  in  such  case  shaU  the  defendant  be  entitled  to 
maintain  any  action,  against  the  person  prosecuting  him  or 
the  constable,  or  other  persons  by  whom  he  may  have  been 
apprehended,  or  the  justice  issuing  any  warrant  or  other 
process  against  him,  or  before  whom  he  may  have  been  tried 
for  any  of  their  acts  in  so  prosecuting,  apprehending,  or  try- 
ing him.  No  suit  or  prosecution  for  the  recovery  of  such 
penalty  shall  be  maintained,  unless  it  shall  appear  to  be 
brought  within  sixty  days  after  the  offence  charged.  Every 
person  who  shall  be  sued  for  putting  in  execution  the  above 
provisions  respecting  hawkers  and  peddlers,  or  doing  any 
matter  or  thing  pursuant  to  such  provisions,  may  plead  the 
general  issue,  and  give  the  special  matter  in  evidence  ;  and 
if  the  plaintiff  in  any  such  suit  shall  not  prevail,  the  defen- 
dant shall  be  entitled  to  recover  treble  costs.' 

•  2  R.  S.  (5th  ed.),  473,  474,  §§  7-12;  id.  (6th  ed.),  249,  §§  7-12;  id.  (7th  ed.), 
1293,  1294,  §§  7-12. 
45 
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SECTION  -v. 


AS  TO   CHILDEEN. 

1.  Idle  and  Truant  QMldren. 

Duty  of  Constables  Regarding  Truant  Children. — It 
shall  be  the  duty  of  all  police  officers  and  constables,  who 
shall  find  any  child,  between  the  ages  of  five  and  fourteen 
years,  having  sufficient  bodily  health  and  mental  capacity 
to  attend  the  public  schools,  wandering  in  the  streets  or  lanes 
of  any  city,  or  incorporated  village,  idle  and  truant,  with- 
out any  lawful  occupation,  to  make  complaint  to  any  justice 
of  the  peace,  or  police  justice,  in  such  city  or  incorporated 
village,  or  in  the  city  of  New  York  to  one  of  the  justices  of 
the  district  courts  of  that  city,  so  that  the  child  may  be  pro- 
ceeded against  as  provided  by  law. '  The  officer  so  making 
complaint,  or  any  other  officer  to  whom  the  justice  may 
deliver  the  warrant  therefor,  must  bring  up  such  child  for 
examination  and  execute  any  other  mandate  duly  issued  by 
the  justice  in  the  proceeding. 

To  Arrest  Child  on  Platform  of  Cars. — It  shall  be  the 
duty  of  all  constables  and  policemen  within  this  State  to 
arrest  any.  child,  not  being  a  passenger,  riding  upon  the 
platform  or  steps  of  any  railroad  car  drawn  by  steam,  or  of 
any  omnibus,  street, car  or  other  vehicle  drawn  by  horses." 

2.  Cruelty  to  Children. 
Chapter  three  of  the  Penal  Code  provides  as  follows  : 
Abandonment  of  Child  Under  Six  Tears. — A  parent,  or 
other  person,'havingthe  care  or  custody,  for  nurture  or  edu- 
cation, of  a  child  under  the  age  of  six  years,  who  deserts 
the  child  in  any  place,  with  intent  wholly  to  abandon  it,  is 
punishable  by  imprisonment  in  a  State  prison,  for  not  more 
than  seven  years,  or  in  a  county  jail  for  not  more  than  one 
year." 

Unlawfully  Omitting  to  Provide  for  Child. — A  person 
who -willfully  omits,  without  lawful  excuse,  to  perform  a 
duty  by  law  imposed  upon  him  to  furnish  food,  clothing, 

'  Laws  of  1853,  chap.  185,  §§  1,  5;  3  E.  S.  (7th  ed.),  1305,  1306,  §§  1,  5. 
'  Laws  of  1880,  chap.  585;  3  R.  8.  (7th  ed.)  3137. 
3  Penal  Code,  §  387. 
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shelter,  or  medical  attendance  to  a  minor,  is  guilty  of  a 
misdemeanor. ' 

Endangering  Life,  Health,  or  Morals  of  a  Child. — A 
person  who,  having  the  care  or  custody  of  a  minor,  either 

1.  Willfully  causes  or  permits  the  minor's  life  to  be  en- 
dangered, or  its  health  to  be  injured,  or  its  morals  to  become 
depraved  ;  or 

2.  WUlfuUy  causes,  or  permits  the  minor  to  be  placed  in 
such  a  situation,  or  to  engage  in  such  an  occupation,  that 
its  life  is  endangered,  or  its  health  is  likely  to  be  injured, 
or  its  morals  likely  to  be  impaired  ; 

Is  guilty  of  a  misdemeanor." 

Child  in  Concert  Saloon. — A  person  who  admits  to,  or 
allows  to  remain  in,  any  dance-house,  concert  saloon,  theatre 
or  other  place  of  entertainment,  owned,  kept  or  managed  by 
him,  where  wines,  or  spirituous  or  malt  liquors,  are  sold  or 
^iven  away,  any  child,  actually  or  apparently  under  the  age 
of  fourteen  years,  unless  accompanied  by  a  parent  or  guar- 
dian, is  guilty  of  a  misdemeanor. ' 

CJiild  Begging,  etc. — A  male  child  actually  or  apparently 
under  the  age  of  sixteen  years,  or  a  female  child,  actually 
or  apparently  under  the  age  of  fourteen  years,  who  is  found, 

1.  Begging  or  receiving  or  soliciting  alms,  in  any  manner 
or  under  any  pretense  ;  or 

2.  Not  having  any  home  or  other  place  of  abode,  or  proper 
guardianship  ;  or 

8.  Destitute  of  means  of  support,  and  being  either  an 
orphan,  or  living  or  having  lived  with  or  in  custody  of  a 
parent  or  guardian,  who  has  been  sentenced  to  imprison- 
ment for  crime,  or  who  has  been  convicted  of  a  crime  against 
the  person  of  such  child,  or  has  been  adjudged  an  habitual 
criminal ;  or, 

4.  Frequenting  the  company  of  reputed  thieves  or  pros- 
titutes, or  a  house  of  prostitution  or  assignation,  or  living 
in  such  a  house  either  with  or  without  its  parent  or  guar- 
dian, or  frequenting  concert  saloons,  dance-houses,  theatres 
or  other  places  of  entertainment,  or.  places  where  wines, 

'  Penal  Code,  §  388.  '  Penal  Code,  §  290. 

'  Penal  Code,  §  289. 
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malt  or  spirituous  liquors  are  sold,  without  beiijg  in  charge 
of  its  parent  or  guardian  ;  or, 

5.  Coming  within  any  of  the  descriptions  of  children 
mentioned  in  section  292  of  the  Penal  Code  (see  post),  must 
be  arrested  and  brought  before  a  proper  court  or  magistrate, 
as  a  vagrant,  disorderly  or  destitute  child.  Such  court  or 
magistrate  may  commit  the  child  to  any  charitable,  reform- 
atory or  other  institution  authorized  by  law  to  receive  and 
take  charge  of  minors,  or  may  make  any  dispositipn  of  tlie- 
child  such  as  now  is  or  hereafter  may  be  authorized  in  the- 
cases  of  vagrants,  truants,  pauj)ers,  or  disorderly  persons. ' 

Certain  Mn^ployment  of  a  Child  ProMhited. — A  person 
who  employs  or  causes  to  be  employed,  or  who  exhibits, 
uses,  or  has  in  custody  for  the  purpose  of  exhibiting  or  em- 
ploying, a  female  child  apparently  or  actually  under  the 
age  of  fourteen  years,  or  a  male  child  apparently  or  actually 
under  the  age  of  sixteen  years,  or  who,  having  the  care,, 
custody  or  control  of  such  a  child  as  parent,  relative,  guar- 
dian, employer  or  otherwise,  sells,  lets  out,  gives  away  or 
in  any  way  procures  or  consents  to  the  employment  or  ex- 
hibition of  such  a  child,  either, 

1.  As  a  rope  or  wire-walker,  dancer,  gymnast,  contortion- 
ist, rider  or  acrobat ;  or, 

*  2.  In  begging  or  receiving  alms,  or  in  any  mendicant  oc- 
cupation ;  or, 

B.  In  peddling,,  singing  or  playing  upon  a  musical  instru- 
ment, or  in  a  theatrical  exhibition,  or  in  any  wandering^ 
occupation ;  or, 

4.  In  any  indecent  or  immoral  exhibition  or  practice  ;  or, 

5.  In  any  practice  or  exhibition  dangerous  or  injurious  to 
the  life,  limb,  i health  or  morals  of  the  child; 

Is  guilty  of  a  misdemeanor.  But  this  section  does  not 
apply  to  the  employment  of  any  child  as  a  singer  or  mu- 
sician in  a  church,  school  or  academy,  or  in  teaching  or 
learning  the  science  or  practice  of  music,  or  as  a  musician 
in  any  concert  with  the  written  consent  of  the  mayor  of  the 
city,  or  the  president  of  the  board  of  trustees  of  the  vil- 
lage, where  such  concert  takes  place.  ° 

Duty  of  Officers. — A  constable  or  police  officer  must,  and 

'  Penal  Code,  §  391.  «  Penal  Code,  §  292. 
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any  agent  or  officer  of  any  incorporated  society  for  the  pre- 
vention of  cruelty  to  children  may  arrest  and  bring  before 
&  court  or  magistrate  having  jurisdiction,  any  person  offend- 
ing against  any  of  the  provisions  of  this  chapter  (of  the 
Penal  Code),  and  any  minor  coming  within  any  of  the  de- 
scriptions of  children  mentioned  in  section  291  or  in  section 
"292  (Penal  Code).  Such  constable,  police  officer,  or  agent, 
may  interfere  to  prevent  the  perpetration  in  his  presence  of 
any  act  forbidden  by  said  chapter. 

A  person  who  obstructs  or  interferes  with  any  officer  or 
:agent  of  such  society  in  the  exercise  of  his  authority  under 
isaid  chapter  is  guilty  of  a  misdemeanor.' 


SECTION  VI. 


AS  TO  VIOLATION   OF  QUARANTINE  LAW. 

The  health  officer  of  the  port  of  New  York  may  direct,  in 
^vriting,  any  constable  or  other  citizen  to  pursue  and  appre- 
hend any  person  who  shall  violate  any  quarantine  law  or 
regulation,  or  who  shall  obstruct  the  health  officer  in'  the 
performance  of  his  duty,  and  deliver  him  over  to  the  said 
officer,  to  be  detained  at  quarantine  until  discharged  by 
such  officer ;  but  such  confinement  shall,  in  no  case,  exceed 
ten  days,  and  it  shall  be  the  duty  of  the  constable  or  other 
•citizen  so  directed  to  obey  such  directions." 

'  Penal  Code,  §  29?. 

^  Laws  of  1863,  chap.  358,  §  26,  subd.  3;  2  R.  8.  (7th  ed.),  1057,  §  26,  subd.  3. 
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CHAPTER  lY. 

OF  THE  LIABILITY  OF  CONSTABLES;  AND  OF  THEIR  SURETIES: 

Oenerally. — The  liability  of  a  constable  and  of  his  sureties 
for  the  acts  of  the  former,  relative  to  the  execution  of  civil 
process,  is,  generally,  similar  to  that  of  a  sheriff  and  his 
sureties  in  the  execution  of  like  process  by  the  sheriflF.  The 
criminal  liability  of  a  constable  is,  also,  in  most  cases, 
similar  to  that  of  a  sheriff.  Where  it  is  other  or  different, 
the  liability  has  been  already  pointed  out.  And  where  the 
civil  liability  is  different  it  will  be  detailed  in  this  chapter. 

Limitation,  Statute  of. — -'An  action  against  a  constable  for 
the  non-payment  of  money  collected  upon  an  execution  ;  or 
an  action  upon  any  other  liability  incurred  by  him,  by  doing- 
an  act  in  his  official  capacity,  or  by  the  omission  of  an  offi- 
cial duty,  except  an  escape,  must  be  brought  within  three- 
years  after  the  cause  of  action  therefor  has  accrued.'  An 
action  for  the  escape  of  a  prisoner,  arrested  or  imprisoned 
by  virtue  of  a  civil  mandate  must  be  brought  within  one- 
year  after  the  cause  of  action  therefor  has  accrued.  ° 

Action  for  not  Returning.  Execution. — If  a  constable 
fails  to  return  an  execution  within  five  days  after  the  return 
day  thereof,  the  party.,  in  whose  favor  it  was  issued,  may 
recover,  in  an  action  against  the  constable,  the  amount  of 
the  execution,  if  it  was  issued  upon  a  judgment  for  a  sum 
of  money;  or  if  it  was  for  the  delivery  of  the  possession  of 
a  chattel,  the  valuq  of  the  chattel,  as  specified  in  the  judg- 
ment, together  with^the  damages  and  costs  awarded  thereby; 
and,  in  either  case,  with  interest  from  the  time  when  the- 
judgment  was  rendered. '  It  is  not  necessary  to  show  moneys 
collected  by  the  constable,  to  sustain  an  action  against  him 

1  Code  Civ.  Pro.,  §  383.  ^  Code  Civ.  Pro.,  §  3039. 

'Code  Civ.  Pro.,  §385. 
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for  the  neglect  to  return  the  execution.'  And  his  sickness 
during  the  time  the  execution  was  in  his  hands  would  be  no 
defense  to  such  an  action."  But  a  constable  is  not  liable  in 
a  case  where  the  plaintiff  has  directed  a  renewal  of  the 
execution." 

Action  for  Money  Collected. — Wliere  money,  collected 
by  a  constable  upon  an  execution,  is  not  paid  over  by  him 
according  to  law,  any  person  entitled  thereto  may  maintain 
an  action  in  his  own  name,  upon  the  instrument  of  security 
given  by  the  constable  and  his  sureties ;  and  may  recover 
therein  the  sum  so  collected,  with  interest  from  the  time 
when  it  was  collected."  But  an  action  does  not  lie  against 
a  constable  for  not  paying  over  money  collected  by  him  on 
execution,  where  he  has  been  sued  and  a  recovery  had 
against  him  for  selling  property,  by  the  sale  of  which  the 
,  money  collected  by  him  was  made,  where  such  recovery  is 
equal  to  or  exceeds  thfe  amount  of  the  execution."  And  this 
is  so,  although  the  plaintiff  in  the  execution  on  the  delivery 
of  the  process  executed  a  bond  of  indemnity  to  the  consta- 
ble, and,  notwithstanding,  that  the  constable  has  brought 
an  action  upon  such  bond." 

In  general,  it  maybe  said  that  actions  by  and  against  con- 
stables and  their  sureties,  relative  to  official  acts  are  governed 
by  the  same  rules,  and  are  supported  or  defended  by  like 
proof  as  in  similar  cases  against  sheriffs  and  their  sureties. 

A  wrongful  seizure,  by  a  constable,  of  the  property  of  one 
not  a  defendant  in  the  execution,  is  a  breach  of  the  condi- 
tion of  the  constable's  official  bond.'  A  surety  on  the  bond 
of  a  city  constable  is  liable  for  his  official  misconduct,  as 
shown  by  a  judgment  against  him  for  unlawful  taking  of 
property  under  color  of  official  duty,  although  it  does  not 
appear  that  he  was  sued  in  his  official  capacity.  Parol  ev- 
idence is  admissible  to  show  that  the  act  was  done  colore 

1  Sloan  V.  Case,  10  Wend.,  370;  Lawtou  v.  Erwin,  9  id.,  233,  Warren  v. 
Bacy,  20  Johns.,  74. 
'  Freudenstein  v.  McMer,  81  111.,  308. 
^  Homan  v.  Liswell,  6  Cow.,  659. 
*  Code  Civ.  Pro.,  §  3041. 
s  Newland«.  Baker,  21  Wend.,  363. 
'Id. 
'  United  States  v.  Hine,  3  MacArthur,  27. 
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offlcii.^  In  an  action  on  a  constable's  bond  for  his  failure  to 
levy  an  execution,  the  plaintiflE  must  prove  the  existence, 
but  not  the  regularity  of  the  judgment."  But  the  constable 
and  his  sureties  may  show  in  defense  that  the  judgment  was 
absolutely  void." 

The  sureties  upon  a  constable' s  bond  restricted  to  liabil- 
ities incurred  "  on  account  of  any  execution  delivered  to  him 
for  collection."  are  liable  for  a  wrongful  levy  made  by  the 
constable  under  an  execution  against  the  property  of  a  per- 
son other  than  the  judgment  debtor.  The  liabilty  of  the 
constable  therefor  is  not  merely  one  for  the  commission  of 
a  private  trespass,  but  arises  out  of  an  act  done  colore 
officii.,  in  supposed  obedience  to  the  mandate  of  the  execu- 
tion.* And  a  bond,  given  by  a  constable  in  obedience  to  a 
statute  without  having  incorporated  in  it  a  provision  re- 
quired by  an  amendment  of  that  statute,  is  not  thereby  in- 
validated.' A  constable  seeking  to  justify  under  an  execu- 
tion, as  against  a  stranger  to  the  judgment,  must  always 
show  that  the  execution  was  supported  by  a  valid  judg- 
ment. °  Where  the  constable  seizes,  under  an  execution,  the 
person  or  property  of  the  wrong  party ;  or  where  he  does  the 
like,  act  against  the  proper  party  under  a  void  execution, 
he  cannot  defend  the  trespass  on  the  ground  that  he  was  a 
minor. ' 

"  New  York  v.  Ryan,  7  Daly,  436. 
«  State  V.  Miller,  48  Mo.,  257. 

2  Lawton  «.  Erwin,  9  "Wend.,  333;  Ray  v.  Hogeboom,  11  Johns.,  433. 
*  People  ex  rd.  Comstock  v.  Lucas,  25  Hun,  610. 

"  Id.  Skellinger  «.  Yendes,  12.  Wend.,  306;  Button  v.  Kelsey,  2  Id.,  615. 
«  Thatcher  v.  Maack,  7  111.,  App.  635;    Bean  v.  Loftus,  48  Wis.,  371;  Gates 
«.  Neimeyer  54  Iowa,  110. 

'  Green  v.  Burke,  23  Wend.,  490. 
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CHAPTER  V. 

OF  THE  FEES  OP  A  CONSTABLE. 


SECTION   I. 


IN    ClilMINAL    OASES. 

Fees  Glicvrgeable  to  the  County. — Constables  shall  here- 
af tnr  be  allowed  the  fees  hereinafter  stated  for  the  following 
services  in  criminal  cases : 

For  serving  a  warrant $0  75 

For  every  mile  traveled,  going  and  returning 10 

For  taldng  defendant  into  custody  on  a  mittimus 35 

For  every  mile  traveled  in  taking  a  prisoner  to  jail,  going  and  returning,  10 

For  serving  every  subpoena ^ 35 

For  every  mile  traveled  in  serving  each  subpoena,  going  and  returning. .  5 

For  notifying  a  complainant 35 

For  every  mile  traveled  in  notifying  a  complainant,  going  and  ^'eturning,  5 
For  keeping  a  prisoner,  after  being  brought  before  the  justice,  and  by  his 

direction,  in  custody,  per  day 1  00 

For  taking  charge  of  a  jury  during  their  deliberations 50 

For  attending  any  court  of  record,  except  in  Kings  or  New  York  coun- 
ties (see  Code  Civ.  Pro.,  §  3313),  pursuant  to  a  notice  from  the  sheriff 

for  that  purpose,  for  each  day ,. 3  00 

For  each  mile  traveled  in  going  to  and  returning  from  such  court 5 

"Which  fees  shall  be  chargeable  to  the  county,  and  shall 
be  paid  by  the  treasurer  thereof  on  the  production  of  the 
certiiicate  of  the  clerk,  specifying  the  number  of  days  and 
distance  traveled.'  The  constable  is  entitled  to  the  com- 
pensation for  attending  court,  if  summoned  so  to  do  by  the 
sheriff,  though  he  should  also  be  a  deputy  of  the  sheriff, 
and  perform  none  of  the  duties  of  the  constable.  It  is  suffi- 
cient that  he  be  summoned  and  ready  to  act."    Whenever  a 

'  Laws  of  1866,  chap.  693,  §  8,  as  amended  by  the  Laws  of  1877,  chap.  89;  3 
R.  S.  (Tthed.),  3585,  §8. 
*  People  ex  rel.  IloUey  u  Supervisors  of  Columbia  Co.,  4  Cow.,  146. 
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subpoena  for  witnesses  in  criminal  cases  or  complaints,  con- 
taining one  or  more  names,  shall  be' served  by  a  constable- 
or  other  oflBicer,  such  officer  shall  be  allowed  for  mileage 
only  for  the  distance,  going  and  returning,  actually  traveled 
to  make  such  service  upon  all  the  witnesses  in  such  case  of 
complaint,  and  not  separate  mileage  for  each  witnes.«,  unless 
the  board  of  supervisors  auditing  accounts  for  such  services 
shall  deem  it  equitable  to  make  a  further  allowance.'  The 
board  of  supervisors  may  allow  such  further  compensation 
for  the  service  of  process,  and  the  expense  and  trouble  at- 
tending the  same  as  they  shall  deem  reasonable. 

For  other  services  in  criminal  cases,  for  which  no  compen- 
sation is  specially  provided  by  law,  such  sum  as  the  board 
of  supervisors  of  the  county  shall  allow.'  No  travel  fees 
shall  be  allowed  for  ti'aveling  to  subpoena  a  witness,  beyond 
the  limits  of  the  county  in  which  the  subpoena  was  issued, 
or  of  an  adjoining  county,  unless  the  board  auditing  the  ac- 
count shall  be  satisfied  by  proof  that  such  witnesses  could 
not  be  subpoenaed  without  additional  travel ;  nor  shall  any 
travel  fees  for  subpoenaing  witnesses  be  allowed,  except  such 
as  the  board  auditing  the  account  shall  be  satisfied  wei'e 
indispensably  necessar j^ '  Where  travel  fees  may  be  fixed 
by  the  supervisors,  the  court  will  not  exercise  control  over 
their  action  in  that  regard,  the  amount  being  in  the  discre- 
tion of  the  supervisors. '  All  accounts  of  constables  for  ser- 
vices in  criminal  cases,  except  for.  attending  courts,  should 
be  presented  to  the  board  of  supervisors,  to  be  audited  by 
them,  except  where  the  law  provides  a  board  of  town  audi- 
tors, in  which  cases  all  accounts  chargeable  to  the  town 
should  be  audited  by  the  town  auditors. 

Herkimer  County. — The  board  of  supervisors  of  Herki- 
mer county  may  prescribe  sach  reasonable  limits  as  they 
may  deem  sufficient  for  the  aggregate  amount  of  fees  to  be 
allowed  to  all  constables  for  services  in  criminal  cases 
chargeable  to  the  towns,  and  also  each  town  in  said  county 
severally.     But  this  is  not  to  apply  to  those  cases  of  felony 

'  Laws  of  1836,  chap.  506,  §  1 ;  3  R.  S.  (7th  ed.),  2580. 

«  3  R.  S.  (5th  ed.),  1047,  §  4;  id.  (6th  ed.),  1049,  §  3;  id.  (7th  ed.),  2578,  §  4. 

3  Laws  of  1845,  chap.  180,  §  27;  1  R.  S.  (7th  ed.),  846,  §  27. 

^  Expa/rte  Farrington,  3  Cow.,  §  407. 
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in  which  extraordinary  services  shall  be  rendered  by  the 
written  direction  of  the  district  attorney,  given  in  advance 
of  the  services,  and  specifying  as  nearly  as  may  be  the  par- 
ticular services  required.  The  constables  of  the  towns  in 
which  the  fees  shall  be  so  limited,  shall  keep  an  account 
of  the  services  by  them  I'endered  in  criminal  cases,  distin- 
guishing between  those  chargeable  to  the  town  and  county 
respectively ;  and  if  the  legal  fees  shall  exceed  the  pre- 
scribed limits,  they  shall  be  divided  by  the  board  of  super- 
visors rateably  among  the  officers  rendering  the  services. ' 

Hichmond  County. — In  Richmond  county  no  constable 
shall  be  entitled  to  receive  any  fee  or  compensation  from 
any  of  the  towns  of  the  county,  except  the  town  in  which' 
he  resides  and  for  which  he  was  elected,  and  his  fees  and 
compensation  for  town  and  county  charges  shall  not  exceed 
$300  per  year  ;  and  he  shall  not  be  entitled  to  any  fee  or 
compensation,  unless  the  services  for  which  the  same  is 
claimed,  shall  have  been  performed  -within  one  year  next 
preceding  the  time  of  the  presentation  of  the  claim  to  the 
board  of  supervisors  or  the  board  of  town  auditors." 


SECTION  II. 


IN   CIVIL   CASES. 

Civil  Actions. — A  constable  is  entitled  for  the  services 
hereinafter  specified,  rendered  in  an  action  brought  before  a 
justice  of  the  peace,  or  in  a  justice's  court  of  a  city : 

For  serving  a  summons f  0  25 

For  serving  a  summons  and  executing  an  order  of  arrest 1  00 

For  serving  a  summons  and  levying  a  warrant  of  attachment 1  00 

For  serving  a  summons  and  affidavit,  and  executing  a  requisition,  in  an 

action  for  a  chattel 1  00 

For  serving  an  order,  directing  an  action  to  be  continued  before  a  justice, 
other  than  the  one  before  whom  it  is  pending,  and  for  attending  be- 
fore the  latter. 50 

And,  in  addition,  if  he  so  attends  with  a  person  in. his  custody 50 

For  collecting  money  by  virtue  of  an  execution,  for  every  dollar  col- 
lected to  the  amount  of  fifty  dollars 5 

For  every  dollar  collected  over  fifty  dollars 025 

1  Crocker  on  Sheriffs,  498,  §  1178. 
»  Laws  of  1866,  chap.  59,  §§  1,  2,  3. 
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Where  a  judgment  or  execution  is  settled  after  a  levy,  the  constable 
is  entitled  to  poundage  upon  the  sum  at  which  the  settlement  is  made, 
not  exceecfing  the  value  of  the  property  levied  upon. 
For  each  mile  necessarily  traveled,  going  and  returning,  to  serve  a  sum- 
mons, or  to  serve  or  execute  any  other  mandate,  except  a  venire,  the 
distance  to  be  computed  from  the  place  of  abode  of  the  person  served, 

or  the  place  where  it  is  served  to  the  place  where  it  is  returnable 10 

But  where  two  or  more  mandates  in  one  action  are  served  or  executed 
upon  one  journey,  or  where  a  mandate  is  served  upon  or  executed 
against  two  or  more  persons  in  one  action,  he  is  entitled,  in  all,  to  only 
ten  cents  for  each  mile  necessarily  traveled. 

For  notifying  the  plaintiff  of  the  execution  of  an  order  of  arrest 25 

And  for  going  to  the  plaintiff's  residence,  or,  if  he  is  found  elsewhere, 
to  the  place  where  he  is  found,  to  serve  such  a  notice,  for  each  mile 

traveled,  going  and  returning '. lfl| 

For  subpoenaing  each  witness,  not  exceeding  four 25 

For  notifying  the  jurors  to  attend  a  trial T5 

For  taking  charge  of  a  jury  during  their  deliberations 50 

Where  witnesses,  not  exceeding  four,  are  subpcEnaed  by  any  person 
other  than  a  constable,  the  fee  therefor,  for  the  service  on  each  per- 
son, is 13 ' 

In  a  Special  Proceeding. — The  following  are  the  fees  of 
a  constable  in  a  special  proceeding : 

For  notifying  jurors  to  attend  to  assess  damages  in  proceedings  relating 
to  highways 2  00 

For  notifying  jurors  to  attend  in  any  other  case,  unless  a  fee  therefor  is 
specially  prescribed  by  law,  for  each  person  notified 10 

Andifor  each  mile  actually  and  necessarily  traveled,  going  from  and  re- 
turning to  his  place  of  residence 10 

For  serving  a  precept  or  other  mandate  by  which  the  special  proceeding 
is  commenced 25 

For  serving  a  warrant,  in  any  case  where  a  fee  therefor  is  not  specially 
prescribed  by  law 50 

For  serving  an  order,  directing  the  special  proceeding  to  be  continued 
before  a  justice  other  than  the  one  before  whom  it  is  pending,  and  for 
attending  before  the  latter,  with  or  without  a  person  in  his  custody. . .     1  00 

For  arresting  and  committing  any  person,  pursuant  to  process 1  00 

For  subpcEnaing  each  witness,  not  exceeding  four 25 

For  each  mile  necessarily  traveled,  going  and  returning,  to  serve  or  exe- 
cute a  mandate,  the  distance  to  be  computed  from  the  plaCe  where  it 
is  served  or  executed  to  the  place  where  it  is  returnable,  unless  a  differ- 
ent rate  of  travel  fees  upon  the  service  or  execution  thereof  is  specially 
prescribed  by  statute 10 

Where  two  or  more  mandates  are  served  or  executed  in  one  special  pro- 
ceeding, the  limitation  upon  the  amount  of  travel  fees  specified  above 
in  civil  actions  applies.' 

1  Code  Civ.  Pro.,  §  3323,  first  part. 
»  Code  Civ.  Pro.,  §  332:5,  last  clause. 
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Affidavit  Upon  Claim  for  Travel  Fees. — A  constable, 
who  charges  any  travel  fees,  must  show,  by  affidavit,  that 
the  travel  was  necessary  to  perform  the  service  with  respect 
to  which  it  is  charged ;  that  no  more  miles  were  charged  for, 
than  were  actixally  and  in  good  faith  traveled  for  that  pur- 
pose ;  that  he  had,  at  the  time,  no  other  official  or  private 
business  upon  the  route  so  traveled  ;  and  that  the  traveling 
fees  are  charged  on  one  mandate  only,  which  must  be  attached 
to  or  described  in  the  affidavit.  The  justice  taxing  the  fees 
must  be  satisfied,  that  the  miles  charged  for  were  actually 
and  necessarily  traveled,  as  stated  in  the  affidavit.'  A  con- 
stable is  not  obliged  to  render  any  of  the  services  specified 
above,  in  civil  actions  or  special  proceedings,  before  a  justice 
of  the  peace,  without  the  previous  payment,  or  tender  of  his 
fee  therefor.'  A  constable  is  not  entitled  to  travel  fees  for 
traveling  to  serve  process  unless  the  service  is  actually 
made.'  Nor  is  he  entitled  to, recover  his  fee  upon  an  execu- 
tion where  he  has  levied  upon  property  and  returned  that  it 
remains  on  his -hands  for  want  of  buyers.  To  entitle  him 
to  his  fees,  he  must  levy  the  money,  except  where  he  is  pre- 
vented by  the  act  of  the  plaintiff,  or  by  operation  of  law.  * 

Summary  Proceedings. — In  summary  proceedings,  the 
fees  of  officers  are  limited  to  the  rate  allowed  by  law  for  like 
services  in  an  action  in  a  justice' s  court,  or,  in  the  city  of 
New  York,  in  a  district  court,  except  where  a  fee  is 
specially  given  in  §  3323  of  the  Code  of  Civil  Procedure,  for 
a  service  rendered  in  the  proceeding. '  A  summary  proceed- 
ing is  a  special  proceeding. 

'  Code  Civ.  Pro.,  §  3334. 

2  Code  Civ  Pro.,  §  3338. 

'  Ex  parte,  Wyles,  1  Denio,  658, 

*  Pixley  V.  Butts,  3  Cow.,  431. 

»  dode  Civ.  Pro.,  §  3350,  as  amended  in  1883. 
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No.  1. 
Oath  of  Office  for  Sheriffs, .  Coroners,  or  Constables. 

(See  page  3.) 

State  of  New  Yokk,  ) 
County  of  ,      f    ' " 

I  do  solemnly  swear  (or  affirm,  as  the  case  may  be),  that  I 
will  support  the  Constitution  of  the  United  States,  and  the 
Constitution  of  the  State  of  New  York,  and  that  I  will  faith- 
fully discharge  the  duties  of  the  office  of  sheriff  (under- 
sheriff,  deputy  sheriff,  or  coroner),  of  the  county  of 
(or  of  constable  of  the  town  of  ),  according  to  the  best 

•of  my  ability. 

And  I  do  further  solemnly  swear  (or  affirm,  as  the  case 
may  be),  that  I  have  not  directly  or  indirectly  paid,  offered 
or  promised  to  pay,  contributed,  or  offered  or  promised  to 
contribute,  any  money  or  other  valuable  thing  as  a  con- 
sideration or  reward  for  the  giving  or  withholding  a  vote  at 
the  election  at  which  I  was  elected  to  said  office,  and  have 
not  made  any  promise  to  influence  the  giving  or  with- 
holding any  such  vote- 


Taken,  subscribed  and  sworn  before 
me,  this      day  of      ,  18    . 


(Signature. ) 


Wo.  2. 

SJieriff's  Bond. 

(See  page' 4.) 
Know  all  men  by  these  presents :  That  we  (here  insert 
name  of  sheriff,  and  if  in  the  city  and  county  of  New  York 
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the  names  of  two  sureties,  if  in  any  other  county  the  names 
of  two  or  more  sureties,  with  the  occupation  and  place  of 
residence  of  each  surety)  are  held  and  firmly  bound  unto 
the  people  of  the  State  of  New  York  in  the  peUal  sum  of  (if 
in  the  city  and  county  of  Kew  York  twenty  thousand  dol- 
lars, if  in  any  other  county  ten  thousand  dollars),  to  be  paid 
to  the  said  people  ;  for  which  payment,  well  and  truly  to  be 
made,  we  bind  ourselves  and  our  and  each  of  our  heirs, 
executor  and  administrators,  jointly  and  severally,  firmly 
by  these  presents. 

Whereas,  the  above  bounden  (here  insert  name  of  sheriff) 
hath  been  elected  to  the  ofiice  of  sheriff  of  the  county  of 
at  the  general  election  held  therein  (or  at  a  special 
election  held  therein)  on  the  day  of  * 

Now,  therefore,  the  condition  of  the  above  obligation  is 
such,  that  if  the  said  (here  insert  name  of  sheriff)  shall  well 
and  faithfully,  in  all  things,  perform  and  execute  the  ofiice 
of  sheriff  of  the  said  county  of  during  his  continuance 

in  the  said  office  by  virtue  of  the  said  election,  without 
fraud,  deceit  or  oppression,  then  the  above  obligation  to  be 
void,  or  else  to  remain  in  full  force. 

[L.  S.J 
[L.  S.] 

Sealed  and  delivered  in  \  [l.  s.] 

the  presence  of 


No.  3. 

Oath  of  Sureties  on  Sheriff' s  Bond. 

(See  page  4.) 
County  of  ,  ss.: 

C.  D.  and  E.  F.,  being  severally  duly  sworn  say,  and  each 
says,  that  he  is  one  of  the  sureties  named  in  and  who  exe- 
cuted the  within  bond,  and  is  a  freeholder  within  the  State 
of  New  York,  and  is  worth  the  sum  of  (if  in  the  city  and 
county  of  New  York,  twenty  thousand  dollars,  and  if  in 
any  other  county  such  sum  as  shall  be  proportionate  to  the 
number  of  sureties  and  the  penalty  of  the  bond),  over  and 
above  aU  debts  whatsoever  owing  by  him. 
Severally  sworn  to  this  day  | 
of    ,  before  me,  ) 

Glerk  of  County. 
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No.  4. 
OlerV  s  Approval  of  Sureties  on  Sheriff^  s  Bond. 

(See  page  4.) 
I  approve  of  the  sufficiency  of  the  sureties  executing  the 
within  bond. 
Dated, 

Clerk  of  County. 

(To  be  indorsed  on  bond.) 


No.  5. 

Renewal  of  Sheriff^  s  Bond. 

(Bee  page  4.) 

Same  as  No.  2  down  to  *,  then  insert  as  follows :  "And, 
whereas,  the  said  sheriff  did,  on  the  day  of  , 

execute  his  official  bond,  and  hath  since  been  and  now  is 
sueh  sheriff." 

Add  condition  same  as  No.  2. 


No.  6. 

Bond  Under  Military  Code. 

(See  pages  4,  5.) 
Same  as  No.  2  down  to  *,  then  add  as  follows  : 
Now,  therefore,  the  condition  of  this  obligation  is  such, 
that  if  the  said  (here  insert  name  of  sheriff)  shall  pay  all 
moneys  by  him  collected,  as  such  sheriff,  under  the  pro- 
visions of  the  military  .code,  to  the  officer  entitled  thereto, 
then  the  above  obligation  to  be  void,  or  else  to  remain  in 
full  force. 

[L.  S.j 

[L.  S.] 

'  [L.  S.] 

Sealed  and  delivered  in 
the  presence  of 

(The  penalty  of  this  bond  is  such  sum  as  may  be  ap- 
proved by  the  county  judge  of  the  county,  whose  approval 
must  be  indorsed  upon  the  bond,  as  to  the  amount,  form, 
and  sufficiency  of  sureties.) 
46 
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Ho.  7. 
Resignation  of  Sheriff. 

(See  page  9.) 

To  His  Excellency  G.  C,  Governor  of  the  State  of  New 
TorTc  : 
Sir — I  do  hereby  resign  the  office  of   sheriff   of  the 
county  of 

R.  H., 
Sheriff  of  the  County  of 


No.  8. 
Appointment  of  TJnder-Sheriff  or  Deputy. 

(See  page  14.) 

Know  all  men  hy  these  presents  :^  That  I,  R.  H.,  sheriff 
of  the  county  of  ,  do  hereby  appoint  L.  E.,  of  the 

town  of  ,  in  said  county  (under-sheriff  or  deputy  sher- 

iff as  the  case  may  be),  of  said  county. 

W  itness  my  hand  and  seal,  this  day  of  ,  18    . 

R.  H.,  Sheriff,  [l.  s.J 


No.  9. 

'     Resignation  of  Under-Sheriff  or  Deputy. 

(See  page  15.) 

To  R.  Jff.,  Sheriff  of  the  county  of 

Sir — I  hereby  resign  the  office  of  (under-sheriff  or  deputy 
sheriff)  of  the  county  of 
Dated, 

Yours,  etc., 

A.  B. 
) 


No,  10. 

Appointmeni  of  Special  Deputy. 

(See  page  17.) 

Know,  all  men  by  these  presents :  That  I,  O.  G.,  sheriff 
(or  under-sheriff)  of  the  county  of  Fulton,  do  hereby  ap- 
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point  J.  D.,  of  the  town  of  ,  in  said  county,  a  special 

deputy  sheriff  of  the  county  aforesaid  to  (here  specify  the 
act  for  the  doing  of  which  the  deputy  is  made). 

O.  G., 
87ieriff  of  the  County  of 


No.  11. 
■Bond  of  Under -Sheriff,  Deputy,  Special  Deputy  or  Jailer. 

(See  page  32.) 

Know  all  men  hy  these  presents :  That  we  (here  insert 
names  of  appointee,  and  one  or  two  sureties  as  required, 
with  places  of  residence  of  sureties  and  occupations)  are 
held  and  firmly  bound  unto  E..  H.,  sheriff  of  the  county 
of  ,  in  the  sum  of  ,  to  be  paid  to  the  said  R.  H., 

•or  to  his  certain  attorney,  executors,  administrators,  or 
.assigns,  for  which  payment  weU  and  truly  to  be  made,  we 
hereby  bind  ourselves,  our  heirs,  executors  and  administra- 
tors, jointly  and  severally.  Sealed  with  our  seals,  and 
dated  this  day  of  one  thousand  eight  hundred 

and 

The  condition  of  this  obligation  is  such,  that  if  (here  in- 
sert name  of  appointee)  the  above  bounden,  shall  faithfully 
perform  the  duties  of  (under-sheriff  of  the  county  of  , 

deputy  sheriff  of  the  county  of  ,  special  deputy  sher- 

iff of  the  county  of  ,  for  the  purpose  of  (here  recite 

purpose  of  appointment  of  special  deputy  or  jailer  of  the 
county  of  ,  as  the  case  may  be),  to  which  office  he  has 

been  appointed ;  and  shall  indemnify,  and  save  harmless, 
the  said  R.  H.  from  or  on  account  of  any  of  his  acts  or 
omissions  in  said  office,  then  this  application  to  be  void, 
else  to  remain  in  full  force. 
Signed,  sealed  and  delivered  \ 
in  the  presence  of  ) 

[L.  S.] 
[L.  S.] 
[L.  S.] 

(Add  justification  and  acknowledgment  as  in  form  No. 
79.) 
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No.  12. 

RemoTial-of  Appointees. 

(See  page  25.) 
To  A.  B. 

Sir — Take  notice,  that  you  are  hereby  removed  from  the 
oflSce  of  (under-sheriff,  deputy  sheriff,  or  jailer,  as  the  case 
may  be). 

Dated, 

K.  H.,  Sheriff. 


No.  13. 
Notice  of  Place  of  Keeping  Sheriff''  s  Office.. 

(See  page  26.) 

To  all  whom,  it  may  concern :  Notice  is  hereby  given  that 
the  olfice  of  sheriff  of  county  will  be  kept  at  (here 

specify  place). 

Dated, 

R.  H.,  Sheriff. 


No.  14. 
Designation  of  Temporary  Jail. 

(See  page  30.) 

To  all  whom  it  may  concern :  Know  ye,  that,  whereas, 
there  is  no  jail  in  the  county  of  (or,  the  jail  of  the 

county  of  ,  has  become  unfit,  or  unsafe  for  the  con- 

finement therein  of  some  or  all  of  the  prisoners  committed 
thereto  ;  or  has  been  destroyed  by  fire,  or  otherwise ;  or,  a 
pestilential  disease'  having  broken  out  in  said  jail,  or  in  the 
vicinity  of  said  jail,  and  the  physician  to  the  jail  having 
certified  that  it  is  likely  to  endanger  the  health  of  any  or 
all  of  the  prisoners  in  the  jail ;  stating  the  reason  for  such 
designation  to  be  one  or  more  of  the  reasons  above  set  forth, 
l>ut  giving  the  facts  in  full.,  bringing  the  cause  for  designa- 
tion within  the  same). 

jSTow,  therefore,  I,  ,  county  judge  of  said  county  of 

(or,  in  the  city  and  county  of  New  York,  the  chief- 
judge  of  the  court  of  common  pleas),  by  virtue  of  the  duty 
imposed  by  section  135  of  the  Code^of  Civil  Procedure,  do 
hereby  designate  (here  describe  the  place  designated,  which 
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must  be  either  a  place  in  the  same  county,  or  the  jail  of  a 
■contiguous  county)  for  the  confinement  of  all  the  prisoners 
now  committed  to  the  Jail  of  the  county  of  .  ,  or  here- 
after, and  until  the  revocation  hereof  committed  thereto 
|(or,  as  the  case  may  be,  some  of  the  prisoners  committed  to 
said  jail,  designating  the  number,  class,  or  names). 
Dated  at  ,  this  day  of  ,  18    . 

County  Judge  of  County. 

(Or,  in  the  city  and  cpunty  of  New  York, 

Chief-Judge  of  the  Court  of  Common  Pleas.) 


No.  15. 
Application  to  Oovernor  for  Ouard. 

(See  page  36.) 

'To  His  Excellency,  ,  Governor  of  the  State  of  New 

YorTc  : 

Whereas  (here  recite  the  reason  why  such  application  is 
made  necessary). 

Now,  therefore,  the  undersigned,  sheriff  (under-sheriff,  or 
•district  attorney)  of  the  county  of  ,  hereby  applies  to 

you,  pursuant  to  the  statute  in  such  case  made  and  pro- 
vided, for  authority  to  contract  with  and  organize  a  guard 
i(for  the  protection  of  the  county  jail  of  county ;  or,  to 

•arrest,  detain,  and  have  in  safe-keeping  any  prisoner  or 
prisoners,  naming  them  ;  or,  to  enforce  any  process, 
judgment  or  decree  of  any  court,  describing  it). 

Dated  at  ,  this  day  of  ,  18    . 

Sheriff  {or  Under-Sheriff,  or  District  At- 
torney) of  the  County  of 

I  hereby  assent  to  the  foregoing  application. 
Dated  at  ,  this  day  of  ,  18    . 

County  Judge  of  Fulton  County. 


722  Forms  foe  Sheriffs. 

No.  16. 
Calendar  for  Courts. 

(See  pages  38,  60, 174.) 

To  the  Court  of  Oyer  and  Terminer  {or  the  Court  of  Ses- 
sions) of  the  County  of 

The  following  is  a  list  of  the  names  of  every  person  now 
detained  in  the  connty  jail  of  county  (or  other  prison, 

as  the  case.rtiay  be);  with  a  statement  of  the  time  when  each 
was  committed,  and  by  what  process  or  precept,  and  the- 
cause  of  the  detention,  to  wit : 


Name. 

When  Committed.                 By  what  Process.                      Cause. 

A.  B. 

June  1,  1883.            Justice's  Commitment.       Petit  Larceny, 

Dated  at 

,  this           day  of           ,  18    . 

R  H., 

Sheriff  of  the  County  of 

No.  17. 
Sheriff''  s  Order  for  Military. 

(See  pages  54,  99,  190.) 

To  {naming  the  Commanding  Officer  of  a  Division,  Bri- 
gade., Regiment,  Battalion,  or  Company,  q^nd  adding^ 
the  m,ilitary  title  of  such  officer)  : 

You  are  hereby  required,  to  order  (here  describe  the  kind 
and  number  of  troops)  to  appear  at  (naming  place),  on  the- 
day  of  ,  18    ,  at    o'clock,     .  m.  (or  forthwith),, 

then  and  there  to  aid  me  in  (suppressing  a  riot,  or  to  exe- 
cute a  warrant,  describing  same ;  or,  as  the  case  may  be). 

Dated  at  ,  this  day  of  ,  18    . 

R.  H., 
Sheriff  of  the  County  of 
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No.  18. 

Application  to  Governor  to  Proclaim  County  in  Insurrec- 
tion. 

(See  pages  55,  "99,  192.) 

To  His  Excellency  ,  Oovernor  of  the  State  of  New 

York  : 

Whereas,  the  execution  of  process  is  forcibly  resisted  in 
my  county  by  bodies  of  men  (or  combinations  to  resist  the' 
execution  of  process,  by  foice,  exist  in  my  county)  (and 
here  set  forth  the  kind  of  process  resisted,  or  to  resist  Avhich 
combinations  exist ;  how  the  same  liave  been  and  are  re- 
sisted, or  the  nature  and  extent  of  combinations  to  resist 
the  same  ;  stating  all  the  facts  in  regard  thereto,  fully  and 
in  detail) ;  and  I  have  exerted  the  power  of  the  county  for 
the  .execution  of  such  process  by  (here  set  forth  fully  and 
in  detail  what  effort  has  been  made  to  execute  the  process), 
but  that  such  power  has  not  been  sufficient : 

Now,  therefore,  application  is  hereby  made  to  you,  pur- 
suant to  the  statute  in  such  case  liiade  and  provided,  to  j)ro- 
claim  the  said  county  to  be  in  a  state  of  insuri-ection. 

Dated  at  this  day  of  18    . 

"  R.  H. 

Sheriff  {or  District  Attorney.,  or  County 

Judge)  of  the  County  of 


No.  19. 

Proclamation  {Acting  as  Crier)  on  Opening  Court. 

(See  page  58.) 

Hear  ye,  hear  ye,  hear  ye :  All  majmer  of  persons  that 
have  any  business  to  do  at  this  circuit  court  and  court  of 
oyer  and  terminer,  held  in  and  for  the  county  of  (or 

other  court,  as  the  case  may  be),  let  them  draw  near  and 
give  their  attendance,  and  they  shall  be  heard. 
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No.  20. 

Proclamation  {Acting  as  Crier)  Before  Calling  Orand 

Jury.  ^ 

(See-  page  58.) 

You,  good  men,  who  are  here  returned  to  inquire  for  the 
people  of  the  State  of  New  York,  for  the  body  of  the 
county  of  ,  answer  to  your  names,  every  man,  at 

the  first  call,  and  save  your  fines. 


No.  21. 
Proclamation  {Acting  as  Crier)  for  Silence  on  Charging 

OranU  Jury. 

(See  page  58.) 

All  persons  are  strictly  charged  and  commanded  to  keep 
silence,  while  the  court  is  giving  the  charge  to  the  grand 
jury,  on  pain  of  imprisonment. 


No.  22. 

Proclamation  {Acting  as  Crier)  to  Return  Recognizances. 

(See  page  58.) 

All  justices  of  the  peace,  sheriffs  and  other  officers,  who 
have  taken  any  recognizances,  examinations  or  other  mat- 
ters, return  the  same  to  the  court  here,  that  they  may  pro- 
ceed thereon. 


No.  23. 

Proclamation  {Acting  as  Crier^  Before  Calling  Petit  Jury. 

(See  page  ^.) 

Hear  ye,  hear  ye,  hear  ye  :  You,  good  men,  who  are  here 
returned,  to  try  the  several  issues  to  be  tried  at  this  circuit 
court,  and  court  of  oyer  and  terminer  (or  other  court,  as  the 
case  may  be),  held  in  and  for  the  county  of  ,  answer 

to  your  names  at  the  first  call,  and  save  your  fines. 
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No.  24. 

Proclamation  {Acting  as  Crier)  for  Persons  to  Appear  on 

Recognizances. 

(See  page  58.) 

Hear  ye,  hear  ye,  hear  ye  :  All  manner  of  persons  who  are 
bound  by  recognizances  to  prosecute,  or  prefer,  any  bill  of 
indictment,  against  any  prisoner,  or  other  person,  let  them 
come  forth  and  prosecute,  or  they  will  forfeit  their  recog- 
nizances. 


No.  25. 
Proclamation  {Acting  as  Crier)  for  Persons  Bound  to 

Answer. 

(See  page  58.) 

Hear  ye,  hear  ye,  hear  ye  :  A.  B.,  come  forth  and  answer 
to  your  name,  and  save  yourself  and  bail,  or  you  will  forfeit 


No.  26. 

Proclamation  {Acting  as  Crier)  for  Bail  to  Produce 
Principal. 

(See  page  58.) 

Hear  ye,  hear  ye,  hear  ye:  CD.  and  E.  F.,  bring  forth 
A.  B.,  your  principal,  whom  you  have  undertaken  to  have 
here  this  day,  or  you  will  forfeit  your  recognizance. 


No.  27. 
Proclamation  {Acting  as  Crier)  for  Adjournment. 

(See  page  58.) 

Hear  ye,  hear  ye,  hear  ye :  All  manner  of  persons  who 
have  any  further  business  to  do  at  this  circuit  court,  and 
court  of  oyer  and  terminer  (or  other  court),  may  depart 
hence,  and  appear  here  again  to-morrow  morning,  at ' 
o'clock,  to  which  time  these  courts  are  adjourned. 
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No.  28. 

Proclamation  {Acting  as  Crier)  for  Opening  Court  after 

Adjournment. 

(See  page  5B.) 

Hear  ye,  hear  ye,  hear  ye :  AH  manner  of  persons  who 
have  been  adjourned  over  to  this  hour,  and  have  any  further 
business  to  do  at  this  circiiit  court,  and  court  of  oyer  and 
terminer  (or  other  court),  may  draw  near,  and  give  their 
attendance,  and  they  shall  be  heard. 


No.  29. 

Sheriff' s  Proclamation  for  Oyer  and  Terminer. 
(See  pages  59,  60.)  * 

Sheriff^  s  Proclamation  : 

Whereas,  a  court  of  oyer  and  terminer  is  appointed  to  be 
held  in  and  for  the  county  of  ,  at  the  court  house,  in 

,  on  the  day  of  ,  18    .     I  do  hereby,  in 

obedience  to  a  precept,  to  me  directed  and  delivered  by  the 
district  attorney  of  the  county  of  ,  on  the  day  of 

,  18  ,  make  proclamation  to  all  persons  bound  by 
recognizance,  or  otherwise,  to  aj^pear  at  said  court,  and 
notify  them  to  appear  thereat ;  and  all  justices  of  the  peace,, 
coroners,  and  other  officers  who  have  taken  any  recognizance 
for  the  appearance  of  any  person  at  such  court,  or  who  have 
taken  any  inquisition,  or  the  examination  of  any  prisoner 
or  witness,  ai-e  notified  to  return  such,  recognizances,  inqui- 
sitions and  examinations  to  the  said  court,  at  the  opening 
thereof,  on  the  first  day  of  the  sitting. 
Dated  at  ,  this  day  of  ,  18    . 

R.  H., 
Sheriff  of  the  County  of 


No.  30. 

List  of  Disorderly  Persons  to  Court  of  Sessions. 

(See  page  61.) 

To  the  Court  of  Sessions  of  the  County  of 
The  following  is  a  list  of  persons  now  in  my  custody,  com- 
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mitted  as  disorderly  persons,  together  with  the  nature  of 
the  offense  of  each,  the  name  of  the  magistrate  by  whom 
committed,  and  the  term  of  imprisonment,  to  wit : 

Name.  Nature  of  offense.  By  whom  committed.  Term  of  Imprisonment. 

A.  B.    Keeping  bawdy-house.    C.  D.,  justice  of  the  peace.       Three  months. 

Dated  at  ,  this  day  of  ,  18    . 

R.  H., 
Sheriff  of  the  County  of  (or  other 

Keeper  of  Jail  or    Prison). 


So.  31. 

Written  Notice  to  Juror. 

(See  pages  65  and  69.) 
To  ,  Esq.  : 

Sir — Take  notice,  that  you  have  been  drawn  as  a  grand 
(or  petit)  juror,  at  a  court  (naming  the  court)  appointed  to 
be  held  in  and  for  the  county  of  ,  at  the  court  house 

in  ,  on  the  day  of  18     ,  at  o'clock 

A.  M. ,  and  are  required  personally  to  be  and  appear  thereat. 
Dated  at  ,  this  day  of  ,  18    . 

R.  H., 
Sheriff  of  the  County  of 


No.  32. 
Return  to  Jury  List. 

(See  page  65.) 

County,  ss.:  , 
I  hereby  certify  that  I  have  personally  summoned  each 
of  the  persons  named  in  the  within  (foregoing  or  annexed) 
jury  list  (except  A.  B.,  C.  D.  &  E.  F.,  therein  named,  each 
of  whom  were  summoned  by  leaving  a  written  notice  at  his 
place  of  residence,  with  a  j)erson  of  proper  age,  which 
notice  contained  a  statement  that  he  was  drawn  as  such 
juror,  and  designated  the  time  and  place  when  and  where 
he  was  required  to  appear  as  such  ;  and  except  G.  H.,  who 
could  not  be  found,  and  has  no  known  place  of  residence 
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in  the  county ;    and  D.  J.,  who  had  removed  from  the 
county) ;  that  each  of  said  persons  were  so  summoned  at 
least  six  days  previous  to  the  first  day  of  the  sitting  of  the 
court  within  named. 
Dated  the  day  of  ,  18    . 

R.  H., 
'  Sheriff  of  the  County  of 


No.  33. 

Certificate  to  New  Sheriff  by  County  ClerTc. 

(See  pages  2,  8,  83.) 

County,  ss.  : 
I  hereby  certify  that  R.  H.,  sheriff  elect  (or  appointed), 
of  the  county  of  ,  has  taken  the  oath  of  office,  and 

filed  the  same,  with  the  bond  required  by  statute,  approved 
by  me,  in  my  office. 

Witness  my  hand  and  official  seal,  this  day  of  , 

18    . 
[L.  s.]  W.  M., 

^         County  Clerk  of  County. 


No.  34. 

Assignment  by  Late  Sheriff  to  New  Sheriff. 

(See  page  84. ) 

To  all  to  whom  these  presents  shall  come,  greeting : 

Know  ye,  that  whereas,  I,  A.  B.,  late  sheriff  of  the 
county  of  ,  have  been  served  with  a  certificate  of  the 

clerk  of  the  county  of  ,  showing  that  B..  H.,  now 

the  sheriff  of  said  county,  has  duly  qualified  as  such  by 
taking  the  oath  of  ©ffice,  and  filing  the  same  with  the  bond 
required  by  statute,  approved  by  said  clerk  : 

Now,  therefore,  pursuant  to  section^  185  of  the  Code  of 
CivU  Procedure,  I,  having  this  day  delivered  to  said  R.  H., 
sheriff,  the  property,  documents  and  prisoners  hereinafter 
recited,  this  instrument  witnesseth,  that  I  have,  as  late  sher- 
iff as  aforesaid,  this  day  delivered  possession,  and  set  over 
unto  the  said  R.  H.,  sheriff — 
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1.  The  jail  of  the  county  of  ,  with  all  its  appurte- 
nances, and  the  following  property  of  the  county  therein,  to 
wit  (here  insert  an  inventory  of  the  county  persqnal  prop- 
erty in  the  jail,  and  its  appurtenances) : 

2.  The  following  prisoners,  now  confined  in  the  said  jail,  viz. 
(here  insert  the  name  of  each  prisoner,  adding  the  cause  of 
confinement,  and  'nature  of  process  on  which  committed) : 

3.  The  following  processes,  orders,  commitments,  papers 
and  documents,  authorizing  or  relating  to  the  confinement 
or  custody  of  any  prisoner,  to  wit  (here  describe  the  same 
fully,  and  in  case  any  such  process,  order,  or  commitment 
has  been  returned,  state  the  contents  thereof,  and  when  and 
where  returned) : 

4.  The  following  mandates  now  in  my  hands,  and  which 
I  have  not  executed,  or  beg-un  to  execute,  by  the  collection 
of  money  thereon,  or  by  the  seizure  of  or  levy  on  money  or 
other  property,  in  pursuance  thereof,  to  wit  (here  insert  a 
full  description  of  all  such  mandates). 

Witness  my  hand  this  day  of  ,  18     . 

A.  B., 
Late  Sheriff  of  the  County  of 


No.  35. 

Certificate  of  Resistance  to  Process. 
(See  pages  99,  190.) 

To  {naTning  court  from  which  process  issued)  : 
I  hereby  certify  that  the  following-named  persons  have 

resisted,  and  aided  and  abetted  in  the  resistance,  of 

(here  describe  the  process). 
Dated, 

R.  H., 

Sheriff  of  the  Qounty  of 


No.  36. 

Return  on  Warrant  Issued  on  Information  of  Crime. 

(See  page  108.) 

County,  ss.: 
I  certify  that  I  have  arrested  the  defendant  named  in  the 
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Avithin  (or  annexed)  warrant,  and  *  have  liim  now  in  my 
custody  before  the  magistrate  issuing  such  warrant. 

(Where  the  magistrate  issuing  the  warrant  is  absent  or 
unable  to  act,  add  after  the  *'  "the  magistrate  issuing  the 
warrant  being  absent"  [or  unable  to  act,  as  the  case  may 
be],  "have  him  now  in  my  custody,  before  A.  B.,  justice  of 
the  peace  of  the  town  of  ,  county  of  ")  or  other 

magistrate,  as  the  case  may  be). 

(Where  the  defendant  has  been  let  to  bail  by  a  magistrate 
other  than  the  one  issuing  the  warrant,  add  after  the  *  "he 
has  been  let  to  bail  upon  the  undertaking  returned  here- 
with." 

Dated, 

R.  H., 

Sheriff  of  the  County  of 

(And  if  made  by  under-sheriff  or  deputy,  add,  "  by  A.  B., 

under-sheriff  or  deputy  " ) . 


No.  37. 

Return  on  Bench  Warrant  for  Arraignment. 
(See  pages  104,  105.) 

Same  as  no  No.  36  down  to  *,  then  add,  "have  him  now 
in  my  custody  before  the  court  named  in  the  warrant,  as 
therein  directed." 

(If  the  defendant  has  given  bail  before  a  magistrate  of 
another  county,  add  after  the  '•,  "he  has  been  let  to  bail 
upon  the  undertaking  returned  herewith.") 

(If  the  court  before  which  the  warrant  commands  the  de- 
fendant to  be  taken  has  adjourned  for  the  term,  add  after 
the  * ,  ' '  the  court  before  which  the  warrant  directs  the  de- 
fendant to  be  taken,  having  adjourned  for  the  term,  I  have 
delivered  him  into  the  custody  of  the  sheriff  of  the  county 
of  "  [or  in  the  city  and  county  of  New  York,  "to  the 

keeper  of  the  city  prison  of  the  city  of  New  York"],  "pur- 
suant to  the  commands  of  the  warrant  in  such  case.") 

Dated, 

R.  H., 
Sheriff  of  the  County  of 

(If  made  by  under-sheriff  or  deputy,  add,  "by  A.  B., 
under-sheriff,"  or  "deputy.") 
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No.  3lB. 

Return  on  Benqh  Warrant  for  Judgment. 

(See  page  106.) 

Same  as  No.  36  down  to  the  *,  then  add,  "have  him  now 
in  my  custody  before  the  court  named  in  the  warrant,  as 
.therein  directed." 

(If  the  court  has  adjourned  for  the  term,  add  after  the  *, 
' '  the  court  before  which  I  am  directed  by  the  warrant  to 
produce  said  defendant,  having  adjourned  for  the  term,  I 
have  delivered  him  into  the  custody  of  the  sheriff  of  the 
county  of  ' '  [or  in  the  city  and  county  of  New  York, 

' '  to  the  keeper  6f  the  city  prison  of  the  city  of  New  York  " ], 
■"pursuant  to  the  commands  of  the  warrant,  in  such  case.") 

Dated, 

R.  M., 
Sheriff  of  the  County  of 

(If  by  under-sheriff  or  deputy,  add,  "by  A.  B.,  deputy," 
or  "under-sheriff.") 


No.  39. 

Return  on  Order  for  Re-commitment. 

(See  page  107.) 

•County  of  ,  ss.  : 

I  certify,  that  I  have  arrested  the  defendant  named  in  the 
within  (or  annexed)  order,  and  *  have  committed  him  to  the 
custody  of  (naming  officer  in  whose  custody  he  was  when 
admitted  to  bail),  pursuant  to  the  commands  of  the  order. 

(If  the  order  do  not  recite,  as  the  ground  upon  which  it  is 
made,  the  failure  of  the  defendant  to  appear  for  judgment, 
upon  conviction,  and  the  crime  is  bailable,  and  bail  be  given 
as  prescribed  in  the  order,  add  after  the  *,  ' '  the  defendant 
has  been  let  to  bail,  pursuant  to  said  order,  by  the  under- 
taking returned  herewith.") 

Dated, 

R.  IL, 

Sheriff  of  the  County  of 

(And  if  by  under-sheriff  or  deputy,  add,   "by  A.  B., 

under-sheriff,"  or  "deputy:" 
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No.  40. 

Return  on  Oovernor's  Warrant  for  Fugitive  from  Justice. 

(See  page  111.) 

County  of  ,  ss. : 

I  certify  that  I  have  arrested  the  defendant  named  in  the 
annexed  (or  within)  warrant,  pursuant  to  the  command 
thereof,  and  have  *  surrendered  him  to  ,  the  duly* 

authorized  agent  of  the  State  [or  territory]  of  ,  as  in 

said  warrant  directed.  (If  no  agent  has  appeared  to  receive 
the  fugitive,  add  after  tlae  *,  "committed  him  to  the  cus- 
tody of  the  [naming  keeper  of  the  jail  or  prison  where  com- 
mitte4]"  or,  "brought  him  here  before  ,  justice  of 

the  Supreme  Court,  to  be  let  to  bail)." 

Dated, 

R.  H., 
Sheriff  of  the  County  of 

(And  if  by  under-sheriff  or  deputy,  add,    "by  A.  B., 
under-sheriff,"  or  "deputy.") 


No.  41. 
,  Return  on  Warrant  for  Fugitives  from  Foreign  Couutry. 

(See  page  113.) 

Same  as  No.  40  down  to  the  *,  then  add,  "him  here  be- 
fore the  judge  who  issued  the  warrant."  (If  let  to  bail  by 
another  judge  than  the  one  issuing  wai^rant,  add  after  the 
word  "and"  before  the  *,  "he  has  been  let  to  bail  by" 
[naming  the  judge]  "upon  the  undertaking  herewith  re- 
turned)." 


Dated, 


(Signature.) 


No.  42. 

Return  on  Peace  Warrant. 

(See  page  115.) 
County  of  ,  ss.  : 

I  certify  that  I  have  arrested  the  defendant  named  in  the 
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within  (or  ' '  annexed ' ' )  warrant,  and  have  him  now  in  my 
custody  before  the  magistrate  issiiing  said  warrant. 
Dated, 

B.  H., 

SJieriff  of  the  County  of 

(Or,  if  by  under-sheriff  or  deputy,  add,  "by  A.  B., under- 
sheriff"  or  "deputy.") 


No.  43. 


Return  on  Warrant  in  Bastardy  Proceedings. 

(See  page  116.) 

County  of  ,  ss. : 

I  certify  that  I  have  arrested  the  defendant  named  in  the 
within  (or  annexed)  warrant,  and  *  have  him  now  in  my 
custody  before  the  magistrate  issuing  said  warrant. 

(If  the  magistrate  issuing  such  warrant  is  absent  or  una- 
ble to  act,  add  after  the  *,  "  the  magistrate  issuing  said  war- 
rant being  absent"  [or,  "unable  to  act"],  "I  have  the 
defendant  now  in  my  custody  before  [naming  magistrate, 
and  adding  his  title]  the  nearest  [or  "most  accessible"] 
magistrate  in  the  same  county.") 

(When  the  arrest  is  made  in  a  county  other  than  where 
warrant  issued  and  bail  is  taken  in  auch  county,  add  after 
the  *,  "took  him  before  [naming  magistrate  in  county 
where  arrested,  adding  title],  who  let  the  defendant  to  bail, 
ujjon  the  undertaking  herewith  returned.") 

Dated, 

R.  H., 
Sheriff  of  the  County  of  . 

(If  by  under-sheriff  or  deputy,  add,  "by  A.  B.,  under- 
sheriff"  or  "deputy.") 

47 
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No.>44. 
Return  on  Warrant  for  Disorderly  Person. 

(See  page  117.) 

Same  as  No.  42,  ante. 


No.  45.  • 

Return  on  Search  Warrant. 

(See  page  132.) 
County  of  ,  ss.  : 

I  certify  that  I  have  executed  the  within  (or  annexed) 
warrant,  by  seizing  the  property  named  in  the  following  (or 
annexed)  inventory,  which  property  is  here  produced  be- 
fore the  magistrate  issuing  said  warrant.  That  such  prop- 
erty was  taken  by  me  from  A.  B.,  in  whose  possession  I 
found  it,  and  a  receipt  given  to  him  therefor.  That  I  found 
said  property  in  the  house  occupied  by  said  A.  B. ,  No.  20 
Madison  street,  in  the  village  (or  city)  of  ,  in  s&id 

county  (or  as  the  case  may  be). 

(Date  and  signature  as  in  No.  43,  ante.) 

Inventory  of  Property  Seized  hy  Virtue  of  the  Annexed  {or 
Foregoing)  Warrant. 

(Here  describe  fully  each  and  all  articles  taken.) 
County  of  ,  ss.  : 

I,  R.  H.,  the  officer  by  whom  the  annexed  (or  "forego- 
ing ' ' )  warrant  was  executed,  do  swear  that  the  above  in- 
ventory contains  a  true  and  detailed  account  of  all  the 
property  taken  by  me  on  the  warrant,  which  inventory  was 
publicly  made  (or  "was  made  in  the  presence  of  A.  B.,  from 
whom  such  property  was  taken,  and  of  C.  D.,  the  applicant 
for  such  warrant"). 
Subscribed  and  sworn  to  before  me, 
this  day  of  ,  18    . 

R.  H. 

(If  the  property  was  not  found,  return  that  fact,  stating 
that  search  has.  been  made  therefor,  and  where  made.) 


Forms  for  Sheriffs.  735 

No. -46. 

Heturn,on  Warrant  to  Obtain  Books  and  Papers  from  an 

ex-Officer. 

(See  pages  87,  133.) 

'County  of  ,  ss.: 

I  certify  that  I  have  executed  the  within  (or  "annexed") 
warrant  by  searching  the  places  therein  designated  for  the 
tooks  «,nd  papers  therein  named,  *,  and  have  seized  and 
now  produce  before  the  officer  issuing  said  warrant  the  fol- 
lowing, to  wit  (here  describe  books  and  papers  seized) ; 
(where  no  books  and  papers  are  found,  add  after  *,  "and 
have  been  unable  to  find  the  same,  or  any  of  them  "). 

Dated, 

R.  H,, 
Sheriff  of  the  County  of 

(If  by  under-sheriff  or  deputy,  add,  "by  A.  B.,  under- 
sheriff,  or  deputy"). 


No.  47. 
Return  on  Warrant  to  Search  for  Oaming  Demces. 

(See  page  134.) 

County  of  ,  ss.  : 

"  I  certify  that  I  have  executed  the  within  (or  "annexed") 
warrant  by  making  diligent  search  for  the  articles  therein 
specified,  at  the  place  (or  "places")  therein  designated  (or 
"upon  the  person  therein  named,"  as  the  case  maybe), 
and  *,  have  found  and  seized,  and  now  produce  before  the 
magistrate  issuing  said  warrant,  the  following,  to  wit  (here 
insert  full  and  detailed  description  of  articles  seized) ;  (if 
nothing  is  found,  add  after  * :  "I  have  been  unable  to  find 
any  of  said  articles"). 

Dated, 

(Signed  as  last  form.) 
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No.  48 
Return  on  Warrant  to  Search  for  Obscene  Prints,  etc^ 

(See  pages  125,  1S6.) 

(Same  as  No.  47,  ante.) 


No.  49. 


Return  on  Summons  against  Corporations  in  Griminnl 

Proceedings. 

(See  page  127. ) 

County  of  ,  ss.: 

I  certify,  that  on  the  day  of  ,  18    ,  at  ,1 

served  the  within  (or  annexed)  summons,  upon  ,  presi- 

dent (or  other  head — or  "secretary,"  "cashier,"  or  "man- 
aging agent,"  as  the  case  may  be),  of  the  within-named 
corporation,  by  exhibiting  to  him  the  within  (or  annexed) 
original,  and  at  the  same  time  delivering  to,  and  leaving 
with  him,  personally,  a  copy  thereof,  j 

That  the  person  so  by  me  served  is  known  to  me  to  be 
such  officer  of  ,8aid  corporation. 

Dated, 

R.  H., 
Sheriff  of  the  County  of 

(If  by  under-sheriff  or  deputy,  add,  "by  A.  B,,  under- 
sheriff,"  or  "deputy.") 
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No.  61. 
Account  for  County  Treasurer  of  Materials,  etc..  Pur- 
chased for  Employment  of  Disorderly  Persons. 

(See  pages  169,  170.) 

The  County  of  ,  to  R.  H.,  Sheriff,  Dr. 

To  (here  specify  materials,  itemizing  same),  f urnisheii  pur- 
suant to  an  order  of  the  court  of  sessions,  dated  the 
day  of  ,18    ,  a  copy  of  which  is  annexed. 

County  of  ,  ss.  : 

R..  H.,  sheriff  of  the  said  county,  being  sworn,  says,  that 
the  foregoing  account  is  a  correct  statement  of  articles  furn- 
ished by  deponent,  under  the  order,  a  copy  of  which  is 
annexed. 

R  H. 
Subscribed  and  sworn  to  before  me, 
this  day  of  ,  18    . 


No.  52. 
R&port  of  Sheriff  to  Court  of  Sessions,  or  to  Board  of  Su- 
pervisors, as  to  Labor,  etc.,  of  Disorderly  Persons.. 

(See  pages  169,  170.) 

To  the  Court  of  Sessions  of  the  County  of  (or,  "To- 

the  Board  of  Supervisors  of  County,"  as  the  case 

may  be) : 
The  following  is  a  correct  account  of  implements  and  ma- 
terials furnished,  pursuant  to  the  order  of  the  court  of  ses- 
sions of  county,  for»the  labor  of  disorderly  persons 
confined  in  the  jail  of  said  county,  which  order  bears  date- 
January  2,  1883. 

E..  H.,  Sheriff  of  the  County  of  ,  in  account  with 

County. 
De. 

1883.  Jan.    4.  To  cash  from  County  Treasurer $200^00' 

April  2.  To  proceeds  of    labor  of  convicts, 

above  cost 25  00^ 

$225  00* 
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Cr. 
1883.  Apiil  2.  By  repaid  County  Treasurer 

cost,  as  above $200  00 

By  paid  County  Treasurer 

one-half  surplus 12  50 

By  paid  J.  D. ,  convict,  his 

share  of  proceeds 12  50 

$225  00 

County  of  ,  ss.: 

R.  H:,  sheriff  of  said  county,  being  sworn,  says :  that 
the  foregoing  account  of   materials  and  implements  fur- 
nished by  me,  under  the  order  of  the  court,  made  on  the 
day  of  ,  18    ,  and  the  proceeds  of  the  labor  of 

disorderly  persons,  and  the  disposition  thereof,  is  true  in 
all  respects. 

R.  H. 
Subscribed  and  sworn  to  before  me,  ( 
this  day  of  ,  18    .       f 


No.  53. 

Inquisition  as  to  Sanity  of  Prisoner  Sentenced  to  Death. 
State  of  New  York, 


County  of  '    ' ' 

Inquisition  taken  before  the  undersigned  sheriff  of  the 
county  of  ,  with  the  concurrence,  and  pursuant  to  the 

order  of  ,  justice  of  the  Supreme  Court  (or  "county 

judge  of  county"),  to  examine  the  question  of  the 

sanity  of  A.  B.,  sentenced  to  the  punishment  of  death,  and 
now  confined  in  the  jail  of  said  county,  taken  at  the  said  jail, 
on. the  day  of  ,  18    ,  upon  the  oaths  of  (here  in- 

sert names  of  jurors)  twelve  persons  of  said  county,  qualified 
to  serve  as  jurors  in  a  court  of  record,  duly  summoned  by 
me  for  the  purpose  aforesaid. 

The  said  jurors  being  each  duly  sworn  to  inquire  as  to 
the  sanity  of  said  prisoner,  upon  their  oaths  say,  that  the 
said  A.  B,  is  not  of  sane  mind  (or  "is  of  sane  mind,"  as 
the  case  may  be). 
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In  witness  whereof,  we,  the  said  jurors  as  well  as  said 
sheriff,  have  hereto  set  our  hands  and  seals,  at  the  time  and 
place  above  mentioned. 

R.  H.,  Sheriff,  [l.  s.J 

(Here  let  jurors  sign,  with  seal  for  each  juror.) 

[L.  S.]-j 

[l'  s!]  \j'Wors. 


No.  64. 


Notice  to  District  Attorney  of  Inquest.,  as  to  Sanity  {or 
Pregnancy)  of  Prisoner. 

(See  page  177.) 

To  C.  M.  P.,  District  Attorney  of  the  Gotinty  of 

SiE — Take  notice,  that  with  the  concurrence  of  J.  S.  L., 
county  judge  of  Fulton  county  (or  "justice  of  the  Supreme 
Court"),  I  shall  proceed  to  hold  an  inquest,  at  the  jail  of 
the  county  of  ,  on  the  day  of  18    ,  at  10 

o'clock  A.  M.,  touching  the  sanity  (or  "pregnancy")  of 
A.  B.,  now  confined  in  said  jail,  under  sentence  of  death. 
Dated; 

R.  H., 
Sheriff  of  the  Gounty  of 


No.  55. 


Oath  to  Jurors  on  Inquest  as  to  Sanity  {or  Pregnancy  of 

Prisoner. 

(See  page  177.) 

You  do  each  of  you  swear,  that  you  will  well  and  truly 
inquire  as  to  the  sanity  (or  "pregnancy")  of  A.  B.,  the 
prisoner  now  here,  and  a  true  inquest  make  thereof,  accord- 
ing to  the  evidence,  so  help  you  God. 
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No.  56. 

Oafh  to  Witness  on  Inquisition  as  to  Sanity  {or  Pregnancy 

of  Prisoner. ) 
(See  page  177. ) 

You  do  swear  that  the  testimony  you  shall  give,  upon 
this  inquest,  touching  the  sanity  (or  "pregnancy")  of  A. 
B.,  the  prisoner  now  here,  shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  so  help  you  God. 


No.  57. 

Oath  to  Juror  when  Challenged  on  Inquest  as  to  Sanity  {or 

Pregnancy)  of  Prisoner. 

(See  page  177.) 

You  do  swear  that  you  will  true  answers  make,  to  such 
questions  as  shall  be  put  to  you,  touching  the  objection  or 
challenge  to  you  as  a  juror,  so  help  you  God. 


No.  58. 

Oath  to  Witness,  on  Challenge  to  Juror,  on  Inquest  as  to 

Sanity  {or  Pregnancy)  of  Prisoner. 

(Seepage  177.) 

You  do  swear  that  you  will  true  answers  make,  to  such 
questions  as  shall  be  put  to  you,  touching  the  challenge  of 
J.  D.,  a  juror,  so  help  you  God. 


No.  59. 
Inquisition  as  to  Pregnancy  of  Prisoner  Sentenced  to 

Death. 

(Seepage  177.) 

State  of  New  York,  ) 
County  of  ,       )  **••' 

Inquisition  taken  before  the  undersigned,  sheriff  of  the 
county  of  ,  with  the  concurrence  of  ,  justice  of 

the  Supreme  Court  (or  "county  judge  of  county  ")  to 
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examine  whether  A.  B  ,  a  female  under  sentence  of  deaths 
and  now  confined  in  the  jail  of  said  county,  be  pregnant ; 
taken  at  the  said  jail,  on  the  day  of.  •        ,  18    ,  upon 

the  oaths  of  (here  insert,  names  of  jurors,  and  county  where 
each  is  resident),  six  physicians,  duly  summoned  by  me  for 
the  purpose  aforesaid. 

The  said  jurors,  being  each  duly  sworn,  to  inquire  as  to 
the  pregnancy  of  said  prisoner,  upon  their  oaths,  say,  that 
the  said  A.  B. ,  is  now  pregnant  (or  is  now  not  pregnant). 

In  witness  whereof,  we,  the  said  jurors,  as  well  as  the  said 
sheriff,  have  hereto  set  our  hands  and  seals  at  the  time  and 
place  aforesaid. 

*R.  H.,  Sheriff,  [l.  s.J 

[L.S.]1 

(Each  juror  signing  and  sealing.)  \j,.  s.]  yJurms, 

[L.  .S.]j 


No.  60. 

Invitation  to  Attend  Execution  of  Deatli  Sentence. 

(See  page  178.) 

^iR — You  are  invited  to  be  present  at  the  execution  of  the 
sentence  of  death  upon  A.  B.,  at  the  jail  of  the  county  of 
,  on  the  day  of  ,  18    ,  at       o'clock,     .  m. 

Dated, 

R.  H., 
Sheriff  of  the  County  of 


No.  61. 

Certift,cate  of  Execution  of  Death  Sentence. 

(See  page  179.)  ,  ' 

State  of  New  York,  |  „„  . 
County  of  .       )     " 

I,  E..  H.,  sheriff  of  the  county  of  ,  do  hereby  certify,^ 

that  pursuant  to  the  commands  of  a  warrant  to  me  directed 
and  delivered,  I  have  executed  the  sentence  of  the  court  of 
oyer  and  terminer,  held  in  and  for  the  county  of  ,  on 

the  day  of  ,  18    ,  upon  A.  B. ;  and  that  in  the 
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execution  thereof,  in  conformity  thereto,  I  did,  on  the 
day  of  ,  18    ,  between  the  hours  of         o'clock  in  the 

morning  and  o'clock  in  the  afternoon,  within  the  walls 

of  the  prison  of  the  county  of  (or,  "within  a  yard  or 

inclosure  adjoining  the  prison  of  the  county  of  "), 

hang  the  said  A.  B.  by  the  neck  until  he  was  dead. 

That  said  execution  was  witnessed  by  the  officials,  physi- 
cians and  citizens  whose  names  are  hereto  subscribed,  upon 
my  invitation  to  them  to  be  present. 

In  witness  whereof,  we,  the  undersigned  officials,  physi- 
sicians  and  citizens,  have  hereto  subscribed  our  names,  as 
well  as  the  said  sheriff,  and  we,  the  said  officials),  physicians 
and  citizens,  do  certify  to  the  truth  of  the  matters  set  forth  in 
the  foregoing  certificate,  this  day  of  ,  18     ,  at 

the  jail  in  the  county  of 

R.  H., 

Sheriff. 
,  G.  D., 

County  Judge  of  County. 

ii.  S., 
District  Attorney  of  the  County  of 

p:  d.. 

Clerk  of  the  County  of 
(Add  signatures  of  physicians  and  citizens. ) 


No.  62. 

Certificate  of  Service  of  Subpoena  in  Criminal  Action  or 

Proceeding. 

[By  showing  original  and  delivering  a  copy.] 
(See  page  183.) 

\County  of  ,  s.'i.: 

!  I  certify,  that  at  the  times  and  places  hereinafter  named, 
I  served  the  annexed  (or  within)  subpoena  on  the  following 
persons  therein  named,  viz. : 

On  at  ,N.  Y,;onthe  day  of  ,18 

(On         ,  at  ,         ,  N.  Y,,  on  the  day  of  ,  18       . 

By  delivering  a  copy  thereof  to  and  leaving  it  with  each 
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of  said  persons,  and  at  the  same  time  exhibiting  to  eac 
the  annexed  (or  within)  original. 
Dated, 

E.  H., 
Sheriff  of  the  County  of 
(If  by  under-sheriff  or  deputy,  add,  "by  A.  B.,  under- 
sheriff,"  or  "deputy.") 


No.  63. 

Gertiflcate  of  Service  of  Subpcena  in  Criminal  Action  or 

Proceeding. 

[By  delivery  of  original  to  witness.] 
(See  page  183.) 

County  of  ,  ss. : 

I  certify,  that  on  the  day  of  ,  18    ,  at  , 

N.  Y.,  I  served  the  subpoena,  of  which  the  annexed  (or 
within)  is  a  copy,  upon  A.  B.,  within  named,  by  delivering 
such  original  subpcena  to,  and  leaving  it  with,  the  said  A. 
B.,  personally. 

Dated, 

(Signed  as  in  last  foiTti.) 


No.  64. 
Receipt  of  Mandate,  to  Party  Delivering  it. 

(See  page  187.) 

This  may  |)e  Upon  a  copy  of  the  mandate  as  follows,  viz. : 
Received  this  day  of  ,  18    ,  at  hours,  and 

minutes,        .  M.,  a  (naming  the  mandate)  of  which 
the  within  is  a  copy,  from  A.  B.,  Plff's  Att'y. 

R.  H.; 
Sheriff  of  the  County  of 

(By,  etc.,  .) 

Or,  in  the  following  form,  viz.: 
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Supreme  Court : 


John  Doe,  Plaintiflf, 

agst. 

Richard  Roe,  Defendant. 


Received  this  day  of  ,  18    ,  at  hours  and 

minutes,  ,  m..  from  A.  B.,  Plffs  Att'y  (naming 

mandate),  in  the  above  entitled  action,  bearing  date  the 
day  of  ,  18    . 

R.  H.,  Sheriff,  etc. 
(By,  etc.,  .) 


No.  65. 
Certificate  on  Copy  Mandate  {or  Other  Faper). 

(See  page  187.) 

County  of  ,  ss.: 

I  certify  that  the  within  (or  annexed)  is  a  true  copy  of 
(naming  mandate  or  other  paper),  and  of  the  whole  thereof. 
Dated, 

R.  H.,  S7ieriff,  etc. 
■     (By,  etc.,  .) 


No.  66. 

Certificate  of  Service  of  Summons  {and  Complaint)  on  In- 

dimdual. 

(See  pages  193,  209.) 
County  of  ,  ss. : 

I  certify  that  on  the*  day  of  ,  18    ,  at  , 

in  the  county  of  ,  I  served  the  annexed  (or  within) 

summons  (and  where  complaint  is  served  with  summons, 
add  together  with  the  annexed  [or  within]  complaint)  on 
A.  B.,  the  defendant  (or  one  of  the  defendants),  in  said 
summons  named,  by  delivering  to  and  leaving  with  f  him, 
personally,  copies  thereof.* 
Dated, 

R.  H., 
Sheriff'  of  the  County  of  , 

(By,  etc.,  .) 
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No.  67. 

Oertiflcate  of  Service  of  Summons  {and  Complaiiot)  on  More 
Than  one  Individual. 

(See  pages  193,  209.) 
County  of  ,  ss.  : 

I  certify  that  at  the  times  and  the  places  herinaf ter 
named,  I  served  the  annexed  summons  (together  with  the 
complaint  hereunto  annexed)  on  the  following  defendants 
therein  named,  viz.: 

On  A.  B.,  at  ,  in  the  county  of  ,  N.  Y.,  on 

the  day  of  ,  18    . 

On  C.  D.,  at  ,  in  the  county  of  ,  N".  Y.,  on 

the  day  of  ,  18    . 

By  delivering  to  and  leaving  with  each  of  such  defend- 
ants, personally,  a  copy  of  the  same. 

Dated, 

R.  H.,  Sheriff,  etc. 
(By,  etc.,  .) 


\  No.  68. 

Certificate  of  Service  of  Summons  {and  Complaint)  on  In- 
fant Under  Fourteen,  or  Person  Judicially  Declared 
Incompetent. 

(See  pages  193,  309.) 

'  Same  as  No.  66  down  to  *,  then  add,  ' '  and  at  the  same 
time  and  place  (or,  as  the  case  may  be),  also  delivering  to, 
and  leaving  with,  A.  B.,  the  father  df  "  or, "  the  mother  of;" 
or  ' '  the  guardian  of  "  ;  or  "  the  person  having  the  care  and 
control  of  ")  the  defendant  (or  the  person  in  whose  service 
the  defendant  is  employed),  an  infant  under  fourteen  years 
of  age,  a  copy  of  the  same. ' ' 

Where  the  defendant  is  a  person  judicially  declared  to  be 
incompetent  to  manage  his  affairs,  in  consequence  of  lunacy, 
idiocy  or  habitual  drunkenness,  and  for  whom  a  committee 
is  appointed,  add  after  *,  ' '  and  at  the  same  time  and  place 
(okj,  as  the  case  may  be),  also  delivering  to,  and  leaving 
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with,  A.  B.,  the  committee  of  the  defendant,  a  lunatic  (or, 
as  the  case  may  be),  a  copy  of  the  same." 
Dated, 

R.  H.,  Sheriff,  etc. 
(By,  etc.,  .) 


No.  69. 

Certificate  of  Service  of  Summons  {and  Complaint)  on  In- 
fant fourteen  years  or  over,  or  IncoTnpetent  Person  not 
so  Judicially  Declared. 

(See  pages  193,  209.) 

Same  as  No.  66  down  to  *,  then  add,  in  cases  where  some 
person  has  been  designated  by  order  to  be  also  served,  "and 
at  the  same  time  and  place  (or,  as  the  case  may  be),  also 
delivering  to, .  and  leaving  with  A.  B.,   of  ,  in  the 

county  of  ,  N.  Y.,  a  copy  of  the  same." 

Dated, 

R.  H.,  Sheriff,  etc. 
(By,  etc.,  .) 


No.  70. 

Certificate  of  S&rmce  of  Summons  {and  Complaint)  on  Do- 
mestic Corporation, 

(See  pages  198,  209.) 

Same  as  No.  66  down  to  f,  then  add  "A.  B.,  president 

(or,  as  the  case  may  be),  of  the  defendat,  corporation." 

Dated, 

R.  H.,  Sheriff,  etc. 

(By,  etc.,  .) 


No.  71. 

Certificate  of  Service  of  Summons  {and  Complaint)  on 
Foreign  Corporation. 

(See  pages  199-209.) 

Same  as  No.  66  down  to  f,  adding  "A.  B.,  ijresident,  (or, 
as  the  case  may  be),  o£  the  defendant,  corporation,"  or  i'C. 
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D.,  of  Ko.  Street,  in  the  county  of  ,  N.  Y.,"  in 

case  a  designation  is  made  hy  sucTi  corporation. 
Dated, 

R.  H.,  Sheriff,  etc. 
(By,  etc.,  .) 


No.  72. 

Certificate  of  Service  of  Process  to  Commence  Special  Pro- 
ceeding. 

(See  pages  201,  209.) 

(The  foregoing  forms  as  to  service  of  summons,  apply 
equally  to  service  of  any  process  or  paper  whereby  a  special 
proceeding  is  instituted. ) 


No.  73. 

Certificate  of  Inability  to  Serve. 

(See  pages  303,  209.) 

County  of  ,  ss.:     ^ 

I  certify  that  I  have  made  proper  and  diligent  efiEort  to 
serve  the  annexed  (or  within)  summons,  upon  the  within- 
named  defendant  by  (here  state  what  effort  has  been  made), 
and  that  (the  place  of  his  sojourn  cannot  be  ascertained;, 
or,  if  he  is  within  the  State,  that  he  avoids  the  service,  so 
that  personal  service  cannot  be  made). 

Dated. 

R.  H.,  Sheriff,  etc. 
(By,  etc.,  .) 


No.  74. 

Certificate  of  Substituted  Service  of  Summons  and  Order. 

(See  pages  303,  309.) 

County  of  ,  ss.  : 

I  certify  that  on  the  day  of  ,  18    ,  at  , 

in  the  county  of  ,  IS".   Y. ,  I  served  the  annexed  (or 

within)  summons,  on  A.  B.,  the  defendant  therein  named, 
by  (delivering  to,  and  leaving  with  C.  D.,  a  person  of  proper 
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age,  at  the  residence  of  the  said  defendant,  a  copy  the  , 
and  of  the  order  thereto  annexed),  or  (by  affixing  a  copy 
thereof,  and  of  the  order  thereto  annexed,  to  the  outer  door 
[or  other  door,  as  the  case  may  be],  of  the  residence  of  the 
said  defendant,  admittance  to  said  residence  being  refused), 
or  (no  person  of  proper  age  being  found  in  such  residence, 
who  would  receive  the  same),  and  by  depositing  another 
copy  thereof,  and  of  said  order,  properly  inclosed  in  a 
post-paid  wrapper,  addressed  to  said  defendant  at  his 

place  of  residence,  in  the  post-office,  at  said  place  where  he 
resides). 
Dated, 

B,.  H.,  Sheriff,  etc. 
(By,  etc.,  .) 


No.  75. 

Certificate  of  Service  of  Subpoena  on  More  than  One. 

(See  pages  304,  309.) 
County  of  ,  ss.  : 

I  certify  that  I  did,  at  the  times  and  places  below  set 
forth,  serve  the  annexed  (or  within)  subpoena  upon  the  per- 
sons below  named,  witnesses  in  said  subpoena  mentioned, 
and  to  whoin  the  same  is  directed,  by  showing  the  said  sub- 
poena to  each  of  such  witnesses,  and  delivering  to  and  leav- 
ing with  each  a  subpoena  ticket,  containing  the  substance 
thereof  (or  a  copy  thereof,  as  the  case  may  be),  and  paying 
to  each  the  sum  of  money  set  opposite  his  name,  as  and  for 
the  traveling  fees  of  such  witness  from  his  residence  to  the 
place  mentioned  in  said  subpoena,  and  one"  days  attendance ; 
that  said  witnesses  reside  respectively  at  the  place  where 
subpoenaed  (except  A.  B.-,  who  resides  at  ),  viz. : 

On  A.  B.,  at 
pajd,  $ 

On  C.  D.,  at 
paid,  $ 

Dated, 
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in  the  county  of 

,  N.  Y.,  amount 

in  the  county  of 

,  N.  Y.,  amount 

E. 

H.,  Sheriff,  etc. 
(By,  etc.,           .) 
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No.  76. 

Certificate  of  Service  of  Subpana  on  One. 

(See  pages  204,  209.) 

County  of  ,  ss.: 

I  certify  that  I  did,  on  the  day  of  ,  18    ,  at 

,  in  the  county  of  ,  N.  Y.,  serve  the  annexed 

(or  within)  subpoena  on  A.  B.,  therein  named,  by  showing 
the  same  to  him,  and  at  the  same  time  delivering  to,  and 
leaving  with  him,  a  subpoena  ticket  containing  the  substance 
thereof  (or  a  copy  thereof),  and  paying  to  him  the  sum  of 
$  ,  for  his  traveKng  fees  from  his  residence  to  the 

place  in  said  subpoena  named,  and  one  days  attendance ; 
that  said  witness  resides  at 
Dated, 

R.  H.,  STierij^,  etc. 
(By,  etc.,  .) 

No.  77. 
Ceo'tificate  of  Sermce  of  Subpoena  Duces  Tecvm. 
(See  pages  204,  209.) 
Same  as  No.  76,  substituting  instead  of  the  words  "and 
leaving  with  him  a  subpoena  ticket  containing  the  substance 
thereof,"  as  follows,  viz.:    "By  leaving  with  him  a  copy 
thereof." 


No.  78. 

Certificate  of  Service  of  Injunction  Order. 

(See  page  209.) 
County  of  ,  ss. : 

I  certify  that  on  the  day  of  ,  18    ,  at  ,  in 

the  county  of  ,  N.  Y.,  I  served  the  annexed  (or  within) 

order  on  A.  B.,  by  exhibiting  to  him  the  annexed  (or  vdthin) 
order,  and  the  signature  of  Hon.  J.  D.,  justice  of  the  Su- 
preme Court  (or,  as  the  case  may  be),  thereto,  and  at  the 
same  time  delivering  to,  and  leaving  with,  him  personally, 
a  copy  of  said  order,  and  of  the  affidavits  hereto  annexed, 
upon  which  said  order  was  granted. 

Dated, 

R.  H.,  Sheriff,  etc. 
(By,  etc.,  .) 
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No.  79. 
Undertaking  on  Arrest  in  Civil  Action. 

(See  pages  239,  340.) 
•(Title  of  cause.) 

Whereas,  the  above-named  defendant,  A.  B.,  under  an 
order  dated  the  day  of  ,  18    ,  has  been  arrested 

in  the  above  entitled  action,  by  the  sheriff  of  the  county 
-of 

Now,  therefore,  we,  CD.  (here  state  occupation)  of  (here 
■state  residence  by  town,  county,  city  or  village,  and  if  city 
or  village,  street  and  number,  if  any)  and  E.  F.  (here  state 
occupation)  of  (here  state  residence,  as  above),  do  hereby, 
jointly  and  severally  undertake,  in  the  sum  of  dollars 

»(insert  the  sum  stated  in  the  order  of  arrest) ;  *  that  the  de- 
fendant, A.  B.,  will,  at  aU  times,  render  himself  amenable  to 
any  mandate,  which  may  be  issued  ^o  enforce  a  final  judg- 
ment against  him  in  the  action. 

Dated,  ,  18    . 

C.  D. 
E.  F. 
Oounty  of  ,  ss.: 

On  this  day  of    '        ,18     ,  before  me  personally 

>came  C.  D.  and  E.  F.,  to  me  known  to  be  the  same  persons 
-described  in,  and  who  executed  the  foregoing  undertaking, 
and  severally  acknowledged  the  execution  thereof.' 

fCounty  of  ,  ss.  : 

C.  D.  and  E.  F.,  the  above-named  sureties,  being  severally 
iduly  sworn,  say,  and  each  says,  that  he  is  a  resident  of  the 
State  of  New  York,  and  a  freeholder  (or  householder) 
therein,  and  is  worth  the  sum  of  (here  insert  the  sum  speci- 
■fied  in  order  of  arrest,  unless  there  are  more  than  two  sure- 
ties, when  the  whole  amount  that  all  justify  in,  must  equal 
said  sum),  exclusive  of  his  property  exempt  from  execution. 

C.  D. 

E.  F. 
Severally  subscribed  and  sworn  to  before  ) 
me,  this  day  of  ,  18    .         ) 

(The  justification  is  not  necessary,  and  may  or  may  not 
3be  added.) 
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If  the  order  of  arrest  could  be  granted  only  by  the  courts 
the  undertaking  is  the  same  as  above,  down  to  *,  adding- 
thereafter  as  follows,  to  wit : 

"  That  the  defendant,  A.  B.,  will  obey  the  direction  of  the 
court  granting  the  order  of  arrest,  or  of  an  appellate  court, 
contained  in  an  order  or  a  judgment,  requiring  him  to  per- 
form the  act  specified  in  the  judgment ;  or,  in  default  of  his 
so  doing,  that  he  will,  at  all  times,  render  himself  amenable 
to  proceedings  to  punish  him  for  the  omission." 

(Date,  signatures,  acknowledgment  and  justification  as- 
above.) 

•If  the  action  is  to  recover  a  chattel,  the  undertaking  is  the 
same  down  to  *,  adding  as  follows,  to  wit : 

"That  the  defendant,  A.  B.,  will  deliver  the  chattel,  to 
recover  which  this  action  is  brought,  to  the  plaintiff,  if  de- 
livery thereof  is  adjudged  in  the  action,  and  will  pay  any 
sum  recovered  against  him  in  the  action." 

(Date,  signatures,  acknowledgment  and  justification  as 
above. ) 

No.  80- 

Examination  of  Bail  at  Instance  of  Sheriff.. 

(See  page  240.) 

(Title  of  cause.) 

Examination  of  C.  D.  and  E.  P.,  the  persons  executiiig^ 
the  annexed  undertaking,  under  oath,  to  wit : 

County  of  ,  ss.  : 

G.  D.,  of  ,  being  duly  sworn,  says : 

(Here  insert  examination  by  question  and  answer,  or  in 
narrative  form.) 

C 
Taken,  subscribed  and  sworn  to  before 

me,  this  day  of  ,  18    . 


No.  81. 

Certificate  for  Copies  of  Order  of  Arrest,  Return  and  TJrt^ 

dertalcing. 

(See  page  240 ) 
(Same  as  form  No.  65.) 
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No.  82- 
Notice  of  Justification  of  Bail. 
(See  page  341.) 
<Title  of  cause.) 

SiE — Please  take  notice,  that  C.  D.  (state  here  his  occu-' 
pation),  residing  at  (state  here  his  residence,  giving  town, 
-city  or  village,  and  street  and  number),  and  E.  F.  (here 
state  occupation),  residing  at  (here  state  residence  as  above), 
the  bail  of  the  defendant,  A.  B.,  herein  (or,  where  other 
bail  is  to  be  given,  "  the  bail  proposed  by  the  defendant,  A. 
B.,  in  the  place  and  stead  of  those  executing  the  under- 
taking already  given"),  will  justify  before  E,.  D.,  county 
judge  of  county,  (or,  as  the  case  may  be),  at  (naming 

place),  on  the  day  of  ,18    ,  at  o'clock,     m. 

Dated, 

E,.  H.,  Sheriff,  etc. 


No.  83- 

Certificate  of  Deposit  in  Lieu  of  Bail. 

(See  pages  341,  243  )  '"> 

i(Tit].e  of  cause.) 
Oounty  of  ,  ss.  : 

I  certify  that  I  have  received  from  A.  B.,  the  defendant, 
the  sum  of  (stating  amount),  being  the  sum  fixed  in  the 
order  of  arrest  herein,  as  a  depost  in  lieu  of  bail. 
Dated, 

E,.  H.,  Sheriff;  etc. 
(By,  etc.,  .) 


No.  84, 

Return  on  Order  of  Arrest. 

(See  pages  343,  344.) 

County  of  ,  ss.  : 

I  certify  that  I  have  arrested  the  defendant,  A.  B.  (or  de- 
fendants, A.  B.  and  C.  D.),  named  in  the  within  (or  annexed) 
order,  and  *  have  him  (or  them)  now  in  my  custody  in  the 
jail  of  the  said  county/  in  default  of  bail  (where  bail  is 
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given,  add  after  *) :  "  Have  discharged  him  upon  his  giving- 
the  undertaking  by  said  order  required." 

(Where  deposit  is  given  in  lieu  of  bail,  add  after  *y 
"  Have  discharged  him  upon  his  depositing,  with  me,  the^ 
sum  of  ,  in  lieu  of  the  bail  by  said  order  required." 

(Where  there  is  more  than  one  defendant,  and  all  are  not 
arrested,  the  return  is  made  on  a  copy  of  the  order,, 
and  is  the  same  as  above,  except  instead  of  the  words- 
" within  order,"  substitute  ''the  order  of  which  the  within 
is  a  copy,"  and  add:  "I  have  not  been  ab^e  to  find  the:> 
defendant,  C.  D.,  in  my  county.") 

(Where  no  arrest  is  made  on  account  of  not  finding  the- 
defendant,  or  defendants.) 

County  of  ,  ss.  : 

I  certify  that  the  within  named  defendant,  A.  B.  (or  de- 
fendants, A.  B.  and  C.  D.),  is  (or  are)  not  to  be  found  within, 
my  county. 

(Where  there  has  been  a  rescue  after  arrest,  add  after  *,). 
"That  the  said  defendant,  A.  B.  (or  defendants,  A.  B.  and 
C.  D.  j,  was  (or  were)  taken  from  my  custody,  with  force 
and  amis,  on  the-  day  of  ,  ,18    ,  by  divers  per' 

sons  to  me  unknown,  and  then  and  there  the  said  defendant 
(or  defendants)  rescued  himself  (or  themselves),  and  escaped, 
out  of  my  custody,  and  has  (ox  have)  not  since  been  found, 
in  my  county." 

Dated, 

E,.  H.,  Sheriff,  etc, 
(By,  etc.,  .> 


No.  85. 

Certificate  of  Surrender  of  Defendant  hy  Bail. 

(See  page  245.) 

County  of  ,  ss.: 

I  certify  that  A.  B.,  the  principal  named  in  the  within  (or 
annexed)  undertaking  (or,  describe  undertaking,  if  not 
present),  has*  been  surrendered  to  me,  by  C.  D.  and  E.  F.,. 
his  bail,  and  I  now  have  him  in  my  custody,  this  day 

of  ,  18    . 

R.  H.,  Sheriff,  etc. 
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No.  86- 

Certificate  of  Voluntary  Surrender  hy  Defendant  in  Exon- 
eration of  Ms  Bail. 
(See  page  246.) 

Same  as  No.  85  to  *,  then  add,  "this  day  of  , 

18  ,  voluntarily  surrendered  himself  to  me  in  exoneration  of 
his  bail  in  said  undertaking,  and  I  now  have  him  in  my 
custody. 

R.  H.,  Sheriff,  etc. 


No.  87. 


Notice  of  Levy  upon  Beat  Estate  hy  Warrant  of  Attach- 
ment. 

(See  pages  255,  256.) 

(Title  of  cause,  including  names  of  all  the  parties.) 

Notice  is  hereby  given,  that  a  vrarrant  of  attachment 
against  the  property  of  the  defendant,  A.  B. ,  has  been  issued 
in  the  above  entitled  action ;  that  the  amount  of  the  plaint- 
iff' s  claim,  as  stated  in  said  warrant,  is  the  sum  of 
dollars,  with  interest  thereon  from  the        •  day  of  , 

18     ;  that  by  virtue  of  said  warrant  the  real  estate  of  said 
defendant,  situated  in  the  county  of  ,  and  described 

as  follows,  is  levied  upon,  to  wit :  (Here  describe  real  estate 
sought  to  be  charged.) 

Dated, 

R.  H.,  Sheriff,  etc. 

L.  D.,  Plaintiff'' s  Attorney. 

Office  address. 


No.  88. 

Certificate  on  Copy  Warrant  of  Attachment  and  Affi.davit. 

(See  pages  355,  257.) 

(Same  as  No.  65.) 
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No.  89. 

Certificate  to  Copy  Warrant  of  Attachment^  and  Notice 

of  Property  AttacJied. 

(See  page  358.) 

County  of  ,  ss.: 

I  certify  tliat  the  annexed  (or  within)  is  a  trae  copy  of  a 
warrant  of  attachment  now  in  my  hands  for  execution,  and 
of  the  whole  thereof. 

You  are  hereby  notified,  that  pursuant  to  the  commands 
of  said  warrant,  I  have  attached  (here  describe  the  property 
attached  as  particularly  as  may  be)  now  in  your  possession 
or  under  your  control  (or,  in  case  of  a  corporation  or  associa- 
tion "now  in  the  possession,  or  under  the  control  of"  [nam- 
ing corporation  or  association]).  And  you  are  hereby  re- 
quired, pursuant  to  the  provisions  of  section  650  of  the  Code 
of  Civil  Procedure,  to  furnish  me  with  a  certificate  specify- 
ing (in  case  of  stock  of  association  or  corporation,  "the 
rights  or  number  of  shares  of  the  defendant  in  the  stock  of 
[naming  the  corporation  or  association],  with  all  dividends 
declared,  or  incumbrances  thereon").  (In  case  of  other 
property  "  the  amount,  nature,  and  description  of  the  prop- 
erty held  for  the  benefit  of  the  defendant,  or  of  the  defend- 
ant's interest  in  property  so  held,  or  of  the  debt  or  demand 
owing  to  the  defendant.") 

Dated, 

R.  H.,  Sheriff,  etc. 
(By,  etc,.,  .) 


No.  90. 

Inventory  of  Property  Attached. 

(See  pages  261,  279,  280.) 

(Title  of  cause.) 

Inventory. 

The  following  is  a  true  inventory  of  all  the  property 
attached  in  the  above  entitled  action  under  the  warrant  of 
attachment  therein  dated,  ,  18    ,  together  with  the 

appraised  value  thereof,  taken  by  E,.   H.,  sheriff  of  the 
county  of  ,  with  the  assistance  of  G.  H. ,  of  ,  and 

I.  J.,  of  ,  disinterested  freeholders,  to  wit:    Property 
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belonging  to  the  defendant,  A.  B.     (Here  describe  property 
and  give  value  of  each,  article  named.) 

(If  real  property,  give  a  description  of  it,  with  estimated 
value  of  each  parcel,  or  defendant's  interest.) 

(If  more  than  one  defendant' s  property,  add,  "property 
belonging  to  the  defendant,  CD.,"  and  continue  as  above.) 

Dated, 

G.  H. 


,  Appraisers. 
I.  J.,    ) 

R.  H.,  Sheriff,  etc. 

(By,  etc.,  .) 


So.  91. 

Beturn  onWarrant  of  Attachment. 

(See  page  369.) 
bounty  of  ,  ss.: 

I  hereby  certify  that  I  have  executed  the  within  (or  an- 
nexed) warrant  of  attachment,  by  levying  upon  (here  insert 
a  description  of  the  property  seized,  or  refer  to  an  inventory 
thereof  annexed)  belonging  to  the  defendant,  A.  B.  (or,  as 
the  case  may  be).  (Where  the  property  is  incapable  of 
manual  delivery,  add ;  "  That  I  so  levied  upon  the  same  by 
■delivering  to,  and  leaving  with,  L.  M.,  the  president  [or, 
as  the  case  may  be]  of,  etc.  [naming  association  or  corpora- 
tion], [or  "withN.  O.,"  in  case  of  a  claim  or  debt  against  an  in- 
dividual]), a  copy  of  the  said  warrant  duly  certified,  together 
with  a  notice  of  such  levy,  of  which  certificate  and  notice 
the  annexed  is  a  copy  (attach  copy  of  certificate  and  notice 
of  levy.  Form  89),  at  ,  in  the  county  of  ,  on 

the  day  of  ,  18    . 

That  thereupon,  and  on  the  day  of  ,  18    ,  with 

the  assistance  of  Gr.  H.  and  J.  J.,  appraisers,  I  made  an  in- 
ventory and  appraisal  of  said  property,  and  filed  the  same 
in  the  clerk's  office  of  county. 

(In  case  property  seized  has  been  claimed  by  third  per- 
son, and,  on  inquisition,  awarded  to  such  person,  or  any 
part  of  the  property  so  claimed  and  awarded,  make  return 
of  such  claim,  inquisition,  and  release  of  property  to 
oMmant.) 
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•f 

(In  case  any  part  of  the  property  lias  been  sold,  or  per- 
isliable,  under  order  of  the  court,  recite  that  fact,  giving^ 
date  of  order,  amount  of  proceeds  of  sale,  etc.) 

(In  case  actions  have  been  commenced  on  claims  attached, 
or  the  property  h^s  been  restored  to  the  defendant,  or  the 
attachment  vacated  or  annulled,  recite  the  facts,  and  recite 
all  the  doings  under  the  warrant,  from  the  time  of  its  re- 
ceipt to  the  date  of  the  return.) 

Dated, 

R.  H.,  Sheriff,  etc. 
(By,  etc.,  .) 


No.  92. 

Certificate  on  copy  Affidavit,  Requisition  and  Undertaking^ 

in  Replevin. 

(See  page  286.) 

(Same  as  form  No.  65.) 


No.  93. 

Notice  that  Sheriff  Requires  Indemnity  on  Claim  of  Third 
Person,  in  Replevin. 

(See  page  289.) 
(Title  of  cause.) 

To  L.  M.,  Esq.,  Attorney  for  Plaintiff: 

Take  notice,  that  I  require  indemnity  against  the  claim 
of  A.  B.,  to  property  replevied  by  me  in  this  action,  which 
claim  is  set  forth  in  the  affidavit,  with  a  copy  of  which  you 
are  herewith  served. 
Dated, 

E.  H.,  Sheriff,  etc. 
(By,  etc.,  .> 
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No-  94. 

Sheriff'' s  Approval  of  Undertalcing  in  Replemn. 

(See  page  285.) 

I  approve  the  within  undertaking,  both  as  to  its  form  and 
the  sufficiency  of  the  sureties. 
Dated, 

R.  H.,  Sheriff;  etc. 
(By,  etc.,  .) 


No   95- 

Return  in  Replevin. 

(See  page  293.) 

County  of  ,  ss.  : 

I  certify  that  on  the  day  of  18    ,  at  ,  in  the 

county  of  ,  pursuant  to  the  annexed  (or  within)  requi- 

sition, I  took  possession  of  all  the  personal  property  men- 
tioned in  the  annexed  (or  within)  affidavit  (or  the  following 
poi:tion  of  the  personal  property  mentioned  in  the  annexed 
[or  within]  affidavit,  being  all  of  the  property  therein  men- 
tioned, which  I  have  been,  after  due  diligence,  able  to  iind 
in  my  county),  and,  at  the  same  time  and  place,  *  I  deliv- 
ered to,  and  left  with  the  defendant  (or  with  G.  H.,  the 
agent  of  the  defendant,  from  whose  possession  said  prop- 
erty was  taken,  I  not  being  able  to  find  the  defendant  in 
my  county  after  making  diligent  effort,)  copies  of  the  an- 
nexed (or  within)  affidavit  and  requisition,  and  of  the  un- 
dertaking on  the  part  of  the  plaintiff  herein,  approved 
by  me  (or  add  after  *). 

"Not  being  able  to  find  ia  my  county  the  defendant,  or 
his  agent  (if  any),  from  whose  possession  said  property 
was  taken,  I  left  a  copy  of  the  said  affidavit  and  requisi- 
tion, together  with  a  copy  of  the  undertaking  herein  on  the 
part  of  the  plaintiff,  approved  by  me,  with  E.  D.  ("  vsdfe,"  or, 
as  the  case  may  be,  "of  the  defendant;"  or  "of  G.  K.,  the 
agent  of  the  defendant,"  or  other  person  of  suitable  age  and 
discretion,  stating  who  it  is,  and  showing  that  such  person 
is  of  suitable  age  and  discretion)  "at  the  usual  place  of  abode 
of  the  defendant"  (or  "  of  G.  H.,  the  agent  of  the  defendant, 
from  whosp  possession  the  said  property  was  taken"). 
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(Add  to  above,  briefly,  each  subsequent  step  taken  in  re- 
gard to  the  property.) 

(Where  no  property  is  found,  make  a  return  of  that 
fact.) 

Dated,  ^ 

R.  H.,  Sheriff,  etc 
(By,  etc.,  .) 


No.  96. 

Indorsement  of  Receipt  of  Execution. 

(See  pages  295,  308.) 

Received  this  day  of  ,  18    ,  at  houraand 


minutes,     .  m. 


R.  H.,  Sheriff,  etc. 
(By,  etc.,  .) 


No.  97. 

Minute  of  Receipt  of  Execution,  and  Certificate  on  Copy. 

«  (See  page  295.) 

Same  as  form  No.  64  (for  minute  of  receipt),  and  same  as 
form  No.  65  (for  certificate  on  copy). 


No.  98. 

Indorsement  of  Levy  Under  Execution. 

(See  page  336 ) 

By  virtue  of  the  within  execution,  I  have  levied,  this 
day  of  ,18    ,  at  (here  insert  particular  place 

where  levy  is  made),  upon  the  *  following  property,  to  wit : 
(Here  state  property  in  detail ;  or,  where  property  consists 
of  numerous  articles  add  after  *,  ' '  property  mentioned  in 
the  annexed  schedule.") 

R.  H.,  Sheriff,  etc. 
(By,  etc.,  .) 
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No.  99- 

Receipt  and    UndertaJcing  for  Re-delivery  of  Property 

Levied  Upon. 

(See  pages  341,  342.) 
(Title  of  cause.) 

I  hereby  acknowledge  the  receipt  of  (here  name  property, 
or  refer  to  schedule  annexed),  levied  upon  under  an  execu- 
tion in  the  above  action,  for  dollars,  on  the  day 
of  5  18  ,  by  the  sheriff  of  the  county  of  ,  and 
promise  and  undertake  that  I  will  deliver  the  same  to  said 
sheriff,  on  demand,  or  in  default  thereof  pay  to  said  sheriff 
the  amount  directed  to  be  levied  by  said  execution,  and 
costs  and  fees  thereon. 

Doited, 

(Signed.)  A.  B. 

If  required,  add  as  follows  : 

We,  C.  D.  and  E.  P.,  of  ,  do  hereby,  in  considera- 

ti<5n  of  the  property  mentioned  in  the  foregoing  receipt 
being  left  with  the  said  A.  B. ,  by  the  sheriff  of  the  county 
of  ,  undertake,  jointly  and  severally,  that  the  said  A. 

B.,  will  return  the  same  to  the  said  sheriff,  on  demand,  or 
pay  the  amount  by  him  agreed  to  be  paid,  or  that  in  default 
thereof  we  will  pay  to  the  said  sheriff  the  amount  directed 
by  the  execution  before  mentioned  to  be  levied,  and  his 
costs  and  fees. 


Dated, 


(Signed.)  0.  D. 

G.  F. 


No.  100. 


Notice  of  Inquest  on  Claim  hy  Third  Person,  of  Property 
Levied  Upon  or  AttacTied. 

(See  pages  263,  347,  348.) 

(Title  of  cause.) 

Take  notice,  that  a  claim  having  been  made  by  A.  B.  to 
the  property  (or  certain  parts,  naming  same)  levied  on  by 
me,  by  virtue  of  the  execution  (or  attachment)  issued  in  the 
above  action,  and  that  I  shall  proceed  to  empanel  a  jury  to 


/ 
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try  said  claim,  and  that  the  same  will  be  tried  at  ,  on 

the  day  of  ,18    ,  at  o'clock  m. 

Dated, 

Yours,  etc., 

R.  H.,  Sheriff,  etc. 

(By,  etc.,  .) 

To  A.  B.,  Claimant, 

C.  B.,  Plaintiffs  Attorney, 
E.  F.,  Defendant. 


No-  101. 

Oatli  to  Jurors  on  Claim  of  TJiird  Person  to  Property 
Levied  Upon  or  Attached. 

(See  pages  38,  63,  63,  363,  347,  348.) 

You,  and  each  of  you,  do  swear,  that  you  will  well  and 
truly  try  the  claim  of  A.  B.  to  the  property  (or  some  part 
of  it)  levied  by  the  sheriff  of  county,  under  the  exe- 

cution (or  attachment)  in  favor  of  G.  H.,  plaintiff,  against 
E.  F.,  defendant,  and  true  inquisition  make,  according  to 
the  evidence,  so  help  you  God. 


No  102. 

Oath  to  Witness  on  Claim  of  Third  Person  Attached. 

(See  pages  38,  63,  68,  363,  347,  348.) 

You  do  swear  that  the  evidence  you  shall  give  touching 
the  claim  of  A.  B.  to  the  property  (or  some  part  of  it)  levied 
by  the  sheriff  of  county,  uMer  the  execution  (or  at- 

tachment) in  favor  of  G.  H.,  plaintiff,  against  E.  F.,  de- 
fendant, shall  be  the  truth,  the  whole  truth  and  nothing 
but  the  truth,  so  help  you  God. 


No.  103. 

Inquisition  on  Trial  of  Claim  of  Third  Person  to  Prop- 
erty Levied  upon  or  Attached. 

(See  pages  28,  263,  347,  348.) 

(Title  of  cause.) 
We,  who  have  hereto  signed  our  names,  being  duly  sum- 
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moned  and  sworn  as  jurors  by  the  sheriff  of  the  county 
■of  ,  to  try  the  claim  of  A.  B.,  to  the  property  levied 

upon  (or  some  part  thereof)  by  virtue  of  an  execution  (or 
attachment)  issued  in  the  above  entitled  action  in  favor  of 
Gr.  H.,  plaintifif,  against  E.  F.,  defendant,  to  wit  (here  de- 
scribe 'the  property),  having  heard  the  testimony  offered 
upon  said  claim,  for  and  against,  do  say  upon  our  oaths, 
and  find  that  the  title  to  said  property  is  (or  is  not)  in  the 
said  A.  B.,  claimant. 

Witness  our  hands  and  seals,  at  ,  this  day 

of  ,  18    . 

(Signed  and  sealed  by  each  juror. ) 
K.  H.,  Sheriff,  etc. 
(By,  etc.,  .) 

No.  104. 

Bond  of  Indemnity  Against  Levy  hy  Execution  or 

Attachment. 

(See  pages  363,  348.) 

(The  penal  part  as  in  No.  11.) 

Whereas,  an  execution  (or  attachment)  has  been  issued 
in  an  action  in  the  Supreme  Court,  wherein  the  above 
bounden  G.  H.  is  plaintiff,  and  E.  F.  is  defendant,  and  the 
amount  to  be  made  therein  is  ,  and  the  same  is  now 

in  the  hands  of  said  sheriff  for  execution  ;  and, 

Whereas,  the  said  sheriff  has  levied  upon  the  following 
property,  thereunder  (here  insert  description  of  property 
seized) ;  and, 

Whereas,  A.  B.  claims  title  thereto,  and  a  jury  duly  sum- 
moned and  sworn  by  said  sheriff,  by  their  inquisition,  found 
the  title  to  said  property  in  said  A.  B.,  claimant;  and  the 
said  G.  M.,  insists  that  said  levy  be  not  released  ; 

Now,  therefore,  the  condition  of  this  obligation  is  such, 
that  if  the  said  Gr.  H.  shall,  at  all  times,  keep  and  save 
harmless,  and  fully  indemnify  the  said  sheriff,  his  agents, 
servants,  under-sheriff  and  deputy,  of  and  from  all  dam- 
ages, costs,  suits,  judgments  or  other  thing,  arising  out  of 
his  failure  to  relinquish  said  levy,  then  this  obligation  to 
be  void ;  else  to  remain  in  force. 

(Signed,  sealed,  acknowledged,  and  justification  added 
as  in  form  No.  79.) 
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Xo.  105. 

Sheriff^  s  Suhposna. 

(See  pages  28,  53-59,  263,  347.) 

The  Pecyple  of  the  State  of  New  YorTc,  to  (here  insert  names 
of  witnesses),  Greeting  : 
You  are  hereby  required,  personally,  to  be  and  attend 
before  me,  at  ,  on  the  day  of  ,  18    ,  at 

o'clock,  .  M. ;  and  then  and  there  *  to  testify  what  you 
may  know  in  a  certain  proceeding  then  and  there  pending  to 
try  the  title  to  certain  property  claimed  by  ,  .     Hereof 

fail  not  at  your  peril. 

Given  under  my  hand,  this  day  of  ,  18    . 

R.  H., 
Sheriff  of     •     County. 


Xo.  106. 

Subpcena  Ticket. 

(For  Subpcena  Form  No.  105.) 

By  virtue  of  a  writ  of  subpcena,  herewith  shown  you,  you 
are  hereby  required,  personally,  to  be  and  appear  before 
me,  at  ,  on  the  day  of  ,  18    ,  at        o'clock, 

.  M. ,  then  and  there  to  testify  what  you  may  know,  in  a 
proceeding  to  *  try  the  title  to  certain  property,  claimed 
by 

Dated, 

Witness 

R.  H., 
Sheriff  of  County. 

To  Mr. 


Xo.  107. 

Subpcena  Duces  Tecum. 

(See  pages  28,  53-59,  263,  347.) 

Same  as  No.  105  down  to  *,  then  add,  "to  bring  with  you 
and  produce  (here  describe  the  books  and  papers,  or  other 
thing  required),  in  a  certain  proceeding,"  etc.  (closing  as  in 
No.  105). 

(A  copy  of  this  subpcena  is  served  on  the  witness.) 
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No.  108. 

Notice  of  Sale  of  Personal  Property;  and  of  Adjournment. 

(Bee  pages  350,  353.) 

County  of  ,  ss.  : 

By  virtue  of  an  execution  (or,  of  several  executions)  issued 
out  of  the  court,  and  to  me  directed  and  delivered,  I 

liave  levied  on  and  taken  the  following  property  (or,  I  have 
levied  on  and  taken  all  the  right,  title  and  interest  of  A.  B., 
in  and  to  the  following  property),  to  wit :  (here  describe 
property  to  be  sold),  which  I  shall  sell,  at  public  auction,  on 
the  day  of  ,  18    ,  at  o'clock  in  noon, 

at  (naming  the  particular  place),  in  the  town  of  county 

aforesaid. 

Dated, 

R.  H.,  Sheriff,  etc. 
(By,  etc.,  .) 

In  case  of  adjournment  of  sale  add  at  foot  of  above : 

The  following  sale  is  postponed  to  the  day  of  , 

18    ,  at  o'clock  in  the  noon,  at  the  same  place 

above  named. 

Dated, 

(Signed.) 

No.  109. 

Notice  of  Levy  on  Real  Property  Upon  Judgment  After 

Ten  Years. 

(See  page  358.) 

(Title  of  cause.) 

To  whom  it  may  concern :  Take  notice,  that  judgment 
was  recovered  in  the  above  action,  in  favor  of  A.  B. ,  plaint- 
iff, against  C.  D.,  defendant,  for  the  sum  of  dollars 
damages  and  dollars  costs,  in  aU  for  dollars,  and 
the  judgment- roll  filed  in  the  ofiice  of  the  clerk  of  the  county 
of           ,  on  the            day  of           ,  18    . 

That  said  judgment  was  docketed  in  the  said  clerk's  office 
on  the  day  of  ,  18    . 

That  on  the  day  of  j  18     ,  an  execution  on 

said  judgment  was  issued  and  delivered  to  me,  whereby  I 
am  commanded  to  make  out  of  the  property  of  the  said  de- 
fendant, C.  D.  (or  the  real  property  or  chattel  real  of  E.  L., 
49 
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heir  or  devisee  of  said  C.  D.,  as  the  case  may  be) ;  and  that 
pursuant  to  the  command  of  said  execution  I  have  levied 
upon  all  the  right,  title  and  interest  of  the  said  CD.,  de- 
fendant, in  and  to  all  the  follovping  described  real  estate, 
situated  in  the  county  of  ,  to  wit :  (here  insert  descrip 

tion  [or,  all  the  right,  title  and  interest  of  E.  F.,  heir  or 
devisee,  as  the  case  may  be,  of  the  said  C.  D.,  deceased].) 
Dated, 

E.  H.,  SJieriff,  etc. 
(By,  etc.,  .) 

No.  110 

Notice  of  Sale  of  Real  Property. 

(See  page  363.) 

Sheriffs  Sale. 
County  of  ,  ss.: 

By  virtue  of  an  execution  (or  several  executions)  issued 
out  of  the  Supreme  Court  (or  other  court)  against  the  prop-  ' 
erty  of  0.  D.,  I  have  seized  all  the  right,  title  and  interest 
which  the  said  C.  D.  had  in  and  to  the  following  described 
real  property,  on  the  day  of  >  18     ;  and  I  shall 

sell  the  same,  at  public  auction,  on  the  day  of  , 

18    ,  at  o'  clock,     .  M. ,  at  the  (here  name  place  of  sale), 

to  wit :  (here  insert  description  of  the  property). 
Dated, 

E,.  H.,  Sheriff,  etc. 
(By,  etc.,  .) 

When  postponed  add  (where  adjourned  day  will  permit 
of  further  publication),  as  follows,  to  wit : 

The  above  sale  is  postponed  to  the  day  of  , 

18    ,  at  the  same  hour  and  place. 
Dated,  \ 

R.  H.,  Sheriff,  etc. 
(By,  etc.,  .) 


No.  111.  4 

Certificate  of  Sale. 

(See  page  365.) 

I,  R.  H.,  sheriflF  of  the  county  of  do  hereby  certify, 

that  by  virtue  of  *  an  execution  issued  out  of  the  Supreme 
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OoiiTt,  bearing  date  the  day  of  ,  18    , 1  was  com- 

manded to  make  of  tlie  personal  and  real  property  of  A. 
B.,,  the  sum  of  dollars  and  cents,  which  C.  D. 

had  recovered  against  the  said  A.  B.  in  an  action  in  said 
■court,  for  damages  and  costs,  and  for  which  a  judgment  was 
entered  in  the  clerk's  office  of  the  county  of  ,  on  the 

day  of  ,  18    ,  and  duly  docketed  in  the  clerk' s 

office  of  the  county  of  ,  on  the  day  of  , 

18  ;  and  for  want  of  sufficient  personal  property  of  the 
-said  judgment  debtor  to  make  the  said  sum,  that  then  I 
should  cause  the  same  to  be  made  out  of  the  real  property 
whereof  the  said  judgment  debtor  was  seized  on  the  said 
day  of  ,18    ,  or  at  any  time  thereafter.     That 

for  want  of  sufficient  personal  property,  out  of  which  to 
make  the  said  sum,.  I  seized  the  right,  title  and  interest  of 
the  said  judgment  debtor  in  and  to  the  following  descrbed 
real  property,  to  wit :  (here  describe  real  estate,  and  if  more 
than  one  parcel  describe  separately),  and  having  duly  ad- 
vertised the  sale  of  the  same  pursuant  to  the  statute,  I  did 
expose  the  same  for  sale  at  public  auction,  on  the  day 

of  ,  18    ,  (if  more  than  one  parcel  ' '  in  separate  par- 

cels as  above  described ' ' )  and  the  same  were  then  and  there 
{or,  if  separate  parcels  sold  to  different  persons,  "the  first 
parcel  herein  above  described  was  then  and  there ' ' )  struck 
■off  to  ,  for  dollars,  he  being  the  highest  bidder 

therefor,  and  that  being  the  whole  consideration  paid 
{where  there  are  separate  parcels  "the  second  parcel  herein 
above  described  was  then  and  there  struck  off  to  ,  for 

dollars,  he  being  the  highest  bidder  therefor,  and  that 
being  the  whole  consideration  paid. ' '  Where  more  than  one 
parcel  sold  add  "the  whole  consideration  for  all  of  said  real 
property,  sold  being  the  sum  of  dollars.") 

And  I  do  further  certify  that  said  will  be  (if  more 

■than  one  parcel,    "that  the  said  ,  and  will  each 

be,")  entitled  to  a  deed  of  said  real  property  (if  more  than 
■one  parcel  sold  add  ' '  so  sold  to  him  as  aforesaid ' ' )  from  me, 
as  such  sheriff,  at  the  expiration  of  fifteen  months  from 
the  date  hereof,  unless  redeemed. 

Dated,  ( 

R.  H.  [L.  S.J,  Sheriff,  etc, 

(By,  etc.,  .) 
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(Where  there  is  more  than  one  execution  add  after  * 
"  several  executions,"  and  then  describe  each  separately, 
and  the  judgment  on  which  each  issued. ) 

County  of  ,  ss..- 

On  this  day  of  ,  18    ,  before  me  came  R.  H., 

known  to  me  to  be  the  sheriff  (or  the  deputy  sheriff  of 
sheriil)  of  the  county  of  ,  and  the  same  person  who 

executed  the  foregoing  instrument,  and  acknowledged  the- 
execution  thereof. 


No.  112. 

Certificaie  of  Hedemption. 

(See  page  388.) 

{By  Judgment  Debtor,  Heir,  Devisee  or  Orantee.) 
County  of  ,  ss.  : 

I  certify,  that  on  the  day  of  ,18    ,  A.  B.  duly- 

tendered  to  me  the  sum  of  dollars,  being  the  amount 

of  the  purchaser's  bid,  on  the  sale  by  me,  of  the  real  prop- 
erty hereinafter  described,  under  an  execution  (or  several  exe- 
cutions) issued  out  of  the  Court,  against  said  A.  B,  (or 
C.  D.)  in  favor  of  E.  F.,  on  the  day  of  ,  18  ^ 
(if  more  than  one  execution,  describe  each),  with  interest 
thereon,  at  the  rate  of  ten  per  centum  per  annum,  from  the 
time  of  said  sale  ;  and  claimed  to  redeem  said  property  from 
such  sale,  as  judgment  debtor  (or,  as  the  heir,  devisee  or 
grantee  of  the  judgment  debtor,  as  the  cas«  may  be),  pur- 
suant to  sections  1146  and  1147  of  the  Code  of  Civil  Pro- 
cedure. That  said  money  so  tendered  was  by*  me  received, 
and  that  the  real  property  so  redeemed  is  described  as  fol- 
lows, to  wit :  (here  insert  description  of  premises  redeemed.) 

Dated, 

R.  H.,  /Sheriff,  etc. 
(By,  etc.,  .) 

Add  acknowledgement  as  in  Form  No.  111. 

{By  Judgment  Creditor.) 

County  of  ,  ss.  : 

I  certify,  that  on  the  day  of  ,  18    ,  A.  B.  ten- 

dered to  me  the  sum  of  dollars,  being  the  amount  of 
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tJie  purchaser's  bid,  on  the  sale  by  me  of  the  real  property 
hereinafter  described,  under  an  execution  (or  several  exe- 
•cutions)  issued  out  of  the  Court  against  C.  D.,  in  favor 

■of  E.  F.  (if  more  than  one  execution,  describe  each),  with 
interest  thereon  at  the  rate  of  seven  per  cent  per  annum 
from  the  time  of  said  sale  ;  and  presented  to  me  a  copy  of 
the  docket  of  a  judgment  in  his  favor  (or  in  favor  of  G.  H.) 
against  the  said  CD.,  rendered  in  the  Court,  etc.,  on 

the  day  of  ,  18    ,  for  the  sum  of  dollars, 

and  costs,  duly  certified  by  the  county  clerk,  under 

which  judgment  the  said  A.  B.  claimed  the  right  to  redeem 
said  real  property  from  said  sale  (if  the  judgment  was 
assigned  to  A.  B.,  then  add  "also  an  assignment  of  said 
judgment  from  C.  H.,  duly  acknowledged,"  or  "proved  by 
the  affidavit  of  said  A.  B."  or  "by  the  affidavit  of  the  sub- 
scribing witness  thereto,"  as  to  its  execution.")  (If  more 
than  one  assignment,  recite  each,  as  above);  and  the  affi- 
davit of  said  A.  B.  (or  of  I.  J. ,  the  attorney  or  agent  of  said 
A.  B.),  stating  the  Sum  remaining  unpaid  on  said  judgment; 
and  the  said  A.  B.  claimed  to  redeem  the  said  real  property 
from  said  sale,  and  delivered  to  me  a  certificate  of  the  sat- 
isfaction of  his  said  judgment  pursuant  to  section  1463  of 
*he  Code  of  Civil  Procedure,  as  to  its  contents  and  execu- 
tion. 

Whereupon  I  received  the  money,  so  to  me  tendered 
by  the  said  A.  B. 

The  real  property  sold  and  claimed  to  be  redeemed,  as 
aforesaid,  is  described  as  follows,  to  wit :  (Here  insert 
-description.) 

Dated, 

R.  M.,  Sheriff,  etc. 
(By,  etc.,  .) 

Add  acknowledgment  as  in  Form  No.  111. 

(Bp  Mortgagee.) 
Same  as  last,  substituting  instead  of  "copy  of  the  docket 
■of  a  judgment,"  etc.,  as  follows :  "A  copy  of  the  mortgage, 
ainder  which  he  claims  the  right  to  redeem,  duly  certified  by 
the  clerk  of  the  county  of  ;"   and 'thereafter  substi- 

tuting "mortgage"  for  "judgment"  wherever  the  latter 
occurs. 
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{By  County  Superintendent  or  Overseer  of  the  Poor.) 
County  of  ,  ss.  : 

I  certify  that  on  the  day  of  ,  18    ,  A.  B.,  su- 

perintendent of  the  poor  of  the  county  of  (or  "overseer 

of  the  poor  of,"  etc.,  as  the  case  may  be),  tendered  to  me 
the  sum  of  dollars  and  cents,  being  the  amount 

of  the  purchaser's  bid,  on  the  sale  by  me  of  the  real  prop- 
erty hereins^f  ter  described  under  an  execution  (or  several 
executions),  issued  out  of  the  court  against  C.  D.,  in 

favor  of  E.  F.  (if  more  than  one  execution  describe  each), 
with  interest  thereon  at  the  rate  of  seven  per  centum  per 
annum  from  the  time  of  said  sale  ;  and  presented  to  me  a 
copy  of  an  order  of  the  court  of  sessions  of  the  county  of 
,  confirming, the  warrant  and  seizure  of  the  real  prop- 
erty aforesaid  seized  by  him  pursuant  to  title  one  of  chapter 
twenty  of  part  one  of  the  Revised  Statutes,  which  copy  order 
was  duly  certified  by  the  clerk  of  said  court ;  and  also  the 
affidavit  of  said  superintendent  (or  overseer),  that  such  real 
property  is  held  by  him  iinder  such  warrant  and  seizure, 
and  that  the  same  had  not  been  discharged,  annulled  or  re- 
versed, but  were  in  full  force.  And  the  said  superintendent 
(or  overseer)  claimed  to  redeem  said  real  property  from  said 
sale. 

Whereupon  I  received  the  money  to  me  tendered. 

The  real  property  sold  and  claimed  to  be  redeemed,  as 
aforesaid,  is  described  as  follows,  to  wit :  (Here  describe 
same.) 

R.  M.,  Sheriffs  etc. 
,  (By,  etc.,  .) 

Add  acknowledgment  as  in  Form  No.  111. 


No.  113. 

Sheriff''  s  Deed  on  Execution  Sale. 

(See  pages  388,  389.) 

-  This  indenture,  made  the  day  of  ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  ,  between 

R.  H.,  sheriff  of  the  county  of  (by  L.  M.,  under-sher- 

iff, etc.),  of  the  first  part,  and  A.  B.,  of,  etc.,  of  the  second 
part. 
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Whereas,  by  virtue  of  a  certain  execution  (or  "of  two 
certain  executions,"  or  more,  as  the  case  may  be),  issued 
out  of  the  court  of,  etc.,  at  the  suit  of  C.  D.,  plaintiff 

(or  "one  at  the  suit  of  C.  D.,  plaintiff,  and  one  at  the  suit  of 
E.  F.,  plaintiflF,"  etc.,  as  the  case  may  be),  against' G.  H., 
defendant,  directed  and  delivered  to  the  said  R.  H.,  sheriff 
as  aforesaid,  commanding  him,  that  of  the  goods  and  chat- 
tels of  the  said  defendant  he  should  cause  to  be  made  cer- 
tain moneys  in  the  said  execution  specified,  and  if  sufficient 
goods  and  chattels  could  not  be  found  that  then  he  should 
cause  the  amount  so  specified  -to  be  made  of  the  lands,  tene- 
ments, real  estate  and  chattels  real,  which  the  said  defend- 
ant had  on  a  day  in  the  said  execution  mentioned,  or  at  any 
time  afterwards,  in  whose  hands  soever  the  same  might  be ; 
and  the  said  E,.  H.,  sheriff  as  aforesaid,  in  obedience  to  the 
command  of  the  said  execution  did  levy  on  and  seize  all  the 
estate,  right,  title  and  interest  which  the  said  defendant  so 
had,  of,  in  and  to  the  premises  hereinafter  conveyed  and 
described,  and  on  the  day  of  ,  one  thousand  eight 

hundred  and  ,  sold  the  said  premises,  at  public  auc- 

tion, at  ,  in  the  said  county  of  ,  having  first  given 

public  notice  of  the  time  and  place  of  such  sale  by  advertis- 
ing the  same  according  to  law,  at  which  sale  the  said  prem- 
ises were  struck  off  to  A.  B.  (or,  where  deed  is  to  other  than 
purchaser,  here  name  such  other  person),  for  the  sum  of 
dollars,  the  said  A.  B.  being  the  highest  bidder,  and 
that  being  the  highest  sum  bidden  for  the  same. 

(If  the  purchaser  has  assigned  the  certificate  of  sale,  here 
add :  And  the  said  having,  by  an  instrument  in  writ- 

ing, bearing  date  the  day  of  ,  18    ,  duly  executed 

and  acknowledged,  assigned  the  certificate  of  sale  given  to 
him  upon  such  purchase,  to  A.  B.,  party  of  the  second  part 
herein.)  Now,  this  indenture  witnesseth :  That  the  said 
party  of  the  first  part,  as  sheriff  as  aforesaid,  by  virtue  of 
the  said  execution,  and  in  pursuance  of  the  statute  in  such 
case  made  and  provided,  and  in  consideration  of  the  sum  of 
money  so  bidden,  as  -aforesaid,  to  him  duly  paid,  hath  sold, 
and  by  these  presents  doth  grant  and  convey  unto  the  said 
party  of  the  second  part,  all  the  estate,  right  title  and  inter- 
est which  the  said  defei^dant,  G.  H.  [here  name  only  the 
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defendants  whose  right,  title  and  interest  is  directed  to  be 
sold  by  the  judgment,  where  the  judgment  specifies  the  par- 
ticular party,  or  parties,  whose  right,  title  and  interest  is  to 
be  sold  'thereunder],  had,  on  the  day  of  ,  one 

thousand  eight  hundred  and  (the  date  of  docketing 

judgment  in  county  where  premises  are),  or  any  time  after- 
wards, of,  in  and  to  all  (here  insert  description  of  real 
property);  to  have  and  to  hold  the  said  above  described 
premises,  with  the  appurtenances,  unto  the  said  party  of 
the  second  part,  his  heirs  and  assigns,  forever,  as  fuUy  and 
absolutely  as  the  said  party  of  the  first  part  aforesaid,  can 
or  ought  to  sell  and  convey  the  same,  by  virtue  of  the  said 
execution,  and  the  law  relating  thereto.  In  witness  whereof, 
the  said  E,.  H.  hath  hereunto  set  his  hand  and  seal,  the  day 
and  year  first  above  written. 

E.  H.,  Sheriff,  etc.     [l.  s.] 
(By,  etc.,  .) 

Sealed  and  delivered  in 
the  presence  of 


ss. 


State  of  New  Yoek, 
County  of  , 

On  this  day  of  ,  A.  D.  18    ,  before  me  the  sub- 

scriber personally  appeared  E..  H. ,  to  me  known  to  be  the 
same  person  described  in  and  who  executed  the  above  con- 
veyance, and  acknowledged  the  execution  thereof,  and  I 
certify  that  I  know  the  said  E.  H.  to  be  the  sheriff  (or, 
under-sheriff,  etc.),  of  the  county  of 


No.  114. 

Return  on  Execution  Against  Property. 

(See  pages  400,  403.) 

( Where  it  is  Wholly  Unsatisfied.) 
The  defendant  has  no  goods  or  chattels,  lands  or  tene- 
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ments  -within  my  county,  out  of  which.  I  Can  make  the 
amount  of  the  within  execution,  or  any  part  thereof. 
Dated, 

R.  H., 
Sheriff  of  the  County  of 

(By,  etc..  .) 

Or,  "nulla  'bona.'" 
Dated,  R.  H., 

Sheriff  of  the  County  of 

(By,  etc.,  .) 

( Where  it  is  Satisfied  in  Full.) 
I  have  made  the  full  amount  of  the  within  execution  as 
therein  commanded,  out  of  the  goods  and  chattels,  lands 
and  tenements  of  the  within  named  defendant  (and  where 
such  is  the  fact,  add,  "and  have  paid  the  same  to  the  within 
named  plaintiff,"  or  "have  paid  the  same  into  court"). 
Dated, 

R.  H., 
Sheriff  of  the  County  of 

(.By,  etc.,  .) 

Or,  "satisfied." 
Dated, 

R.  H., 
Sheriff  of  the  County  of 

(By,  etc.,  .) 

( Where  Satisfied  in  part.) 
I  have  made  the  sum  of  dollars  of  the  within  exe- 

cution out  of  the  goods  and  chattels,  lands  and  tenements 
of  the  within  named  defendant  (and  have  paid  the  same  to 
the  within  named  plaintiff  ,  or  have  paid  the  'same 

into  coTirt),  and  that  the  defendant  "has  no  goods  and  chat- 
tels, lands  and  tenements,  within  my  county,  out  of  wjiich 
I  can  make  the  residue  thereof. 
Dated, 

R.  H., 
Sheriff  of  the  County  of 

(By,  etc.,  .) 

Or,  ' '  satisfied  as  to  dollars  thereof ;  nulla  bona  as 

to  the  residue." 
(Date  and  signature.) 
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{Where  Levy  but  no  Sale.) 

I  have  levied  on  goods  and  chattels  of  the  defendant^ 
under  the  within  execution,  but  have  not  sold  the  same  for 
want  of  bidders  (or,  "but  have  not  sold  the  same  for  the 
reason  that  I  have  been  stayed  by  an  appeal, "  or  "  by  injunc- 
tion ' '  [or,  ' '  but  have  not  sold  the  same,  but  have  released  said 
levy  upon  being  served  with  a  duly  authenticated  order  of 
the  court,  vacating  the  judgment;"  or,  " setting  aside  the 
execution"]). 

(Date  and  signature.) 

( Where  Stayed  Before  a  Levy. ) 

I  have  made  no  levy  upon  goods  and  chattels  of  the  de- 
fendant, but  have  been  stayed  by  an  appeal  (or  injunction).. 
(Date  and  signature.) 
(In  any  other  case  recite  the  facts.) 


No.  115. 

Return  on  Execution  Against  Person. 

(See  page  400.) 

I  have  arrested  A.  B.,  the  within  named  defendant,  pur- 
suant to  the  command  of  the  within  execution,  *,  and 
have  him  now  in  my  custody  in  the  common  jail  of  the- 
county  of  \ 

(Where  let  to  bail,  or  otherwise  discharged)^  add  after  *,. 
"and  have  let  him  to  the  liberties  of  the  jail  of  the  county 
of  ,  upon  a  bond  therefor,  duly  executed  ;"  or  "and 

have  discharged  him  from  my  custody  upon  being  duly 
served  with  an  order  discharging  him  from  imprisonment 
as  an  insolvent  debtor,  pursuant  to  the  provisions  of  the 
Code  of  Civil  Procedure  "  (or  other  cause  of  his  discharge 
from  imprisonment,  as  the  case  may  be.) 

(Where  not  found)  "the  within  named  defendant,  A  B.,, 
cannot,  after  diligent  effort,  be  found  in  my  county,"  or, 
"not  found." 

(Date  and  signature.) 
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No.  116. 

Return  on  Habeas  Corpus  to  Testify. 

(See  page  412.) 

County  of  ,  ss.  : 

I,  R.  H.,  sheriff,  etc.,  do  certify  that  the  prisoner  within 
named  is  held  by  me  pursuant  to  (here  state  authority  and 
cause  of  detention ;  or,  if  practicable,  annex  copy  of  com- 
mitment, in  which  case  add  "the  commitment,  a  copy  of 
which  is  hereto  annexed,  and  forms  a  part  of  this  return ' ' ), 
and  I  now  have  the  said  prisoner  here  before  ,  piirsu- 

ant  to  the  within  writ. 

(Date  and  signature.) 


No.  117. 

Return  to  Habeas  Corpus  or  Certiorari. 

(See  page^419,  420,  425.) 

County  of  ,  ss.  : 

I  hereby  certify  that  at  the  time  of  the  service  upon  me 
of  the  within  (or  annexed)  writ,  the  said  A.  B.,  therein 
named,  was,  and  still  is,  in  my  custody  ;  that  the  authority 
and  true  cause  of  such  imprisonment  is  as  follows  (here  set 
forth  at  large  the  cause  of  imprisonment) :  If  held  by  writ- 
ten authority,  add,  "that  annexed  hereto,  and  forming  a 
part  of  this  return,  is  a  copy  of  the  warrant  of  commit- 
ment" (or  other  written  authority),  "  by  virtue  of  which  said 
A.  B.  is  by  me  detained,  the  original  of  which  is  herewith 
produced.") 

If  habeas  corpus,  add,  ' '  and  in  obedience  to  said  writ,  I 
have  the  body  of  the  said  A.  B.  now  here  before 
court"  (or  "  judge,"  etc.). 

(Date  and  signature.) 

( Where  the  Prisoner  has  been  Transferred  to  the  Custody 

of  Another.) 

County  of  ,  ss.  : 

I  hereby  certify  that  at  the  time  of  the  service  of  the 
within  (or  annexed)  writ  upon  me,  the  said  A.  B.,  therein 
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named,  was  not  in  my  custody,  or  under  my  power  or  re- 
straint ;  that  on  the  day  of  ,  18  ,  I  had  the  said 
prisoner  in  my  custody  ;  that  the  authority  and  true  cause 
of  such  imprisonment  was  as  follows  (here  set  forth  at  large 
the  cause  of  imprisonment).  (If  held  by  written  authority, 
add,  "that  annexed  hereto,  and  forming  a  part  of  this  re- 
turn, is  a  copy  of  the  warrant  of  commitment  [or  other 
written  authority],  by  virtue  of  which  I  so  had  and  de- 
tained the  said  A.  B.  in  my  custody,  the  original  of  which 
is  herewith  produced").  (If  the  original  is  no  longer  in 
his  hands,  state  that  fact  and  give  the  substance  thereof. ) 

That  on  the  day  of  ,  18    ,  I  delivered  the  body 

of  the  said  A.  B.  to  ,  for  the  following  cause,  and 

upon  the  following  authority  (here  state  at  large  the  cause 
of  transfer,  and  authority  therefor, .  and  if  by  warrant  or 
other  written  authority,  annex  thereto  a  copy,  and  add : 
"And  I  annex  hereto,  as  a  part  of  this  return,  a  copy  of 
the  warrant  (or  other  written  authority,  by  virtue  of  which 
such  transfer  was  made).  •■ 

(Date  and  signature.) 

( Where,  in  case  of  Habeas  Corpus,  the  Prisoner,  too  Sick 

or  Infirm.') 

Same  as  first  above,  adding  instead  of,  "and  in  obedience 
to  said  writ,  I  have  the  body  of  the  said  A.  B.  now  here," 
etc. ,  as  follows  : 

"That  the  said  A.  B.  is  now  so  sick  (or  iniirm)  that  the 
production  of  him  would  endanger  his  life  (or  health),  and 
for  that  reason  I  do  not  now  produce  his  body  here,  in  obe- 
dience to  said  writ. 

(Date  and  signature.) 

In  case  the  prisoner  has  not  been  transferred  to  the  cus- 
tody of  another,  and  is  not  in  the  custody  of  the  person  on 
whom  the  writ  is  served,  the  return  is  same  as  above  in  case 
where  he  is  transferred,  reciting,  instead  of  transfer,  the 
fact  of  his  not  then  being  in  custody,  and  the  reason  thereof, 
for  example,  ','  that  on  the  day  of  ,  18    ,  the 

said  A.  B.  broke  from  the  jail  of  the  county  of  ,  and 

escaped  from  my  custody,  and  has  not  since  been  retaken." 
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( Where  Prisoner  is  Under  Sentence  of  Death.) 

The  return  is  same  as  first  above,  except  that  in  case  of 
habeas  corpus,  his  body  is  not  produced,  and  the  clause  in 
regard  thereto  is  omitted. 


No.  118. 

Certificate  of  Service  of  Habeas  Corpus  to  Testify  or  to 
Inquire  into  Cause  of  Detention. 

(See  pages  411,  417.) 

County  of  ,  ss.  : 

I  certify  that  on  the  day.  of  ,18     ,1  served  the 

writ,  of  virhich  the  within  (or  annexed)  is  a  copy,  on  , 

the  person  to  whom  the  same  is  directed,*  by  delivering  to 
and  leaving  with  him,  personally,  the  said  writ,  at 

(Where  the  person  to  be  served  cannot,  with  due  dili- 
gence,-be  found,  add  after  *,  "by  leaving  the  same  at 
[the  jail,  or  other  place  where  the  prisoner  is  confined], 
with  ,  [keeper  of  said  jail,  or  a  person  of  proper 

age,  having  charge,  for  the  time,  of_  the  said  prisoner  ;  not 
having  been  able,  with  due  diligence,  to  find  the  said  , 

to  whom  said  writ  is  directed]  ;t  and  at  the  same  time  pay- 
ing [or  tendering]  to  him  the  sum  of  dollars,  his  fees 
or  charges  for  bringing  up  the  prisoner.") 

(Where  the  person  upon  whom  the  writ  ought  to  be 
served  keeps  himself  concealed,  or  refuses  admittance,  pro- 
ceed as  first  above  to  *,  then  add,  "  by  affixing  the  same  in 
a  conspicuous  place  on  the  outside  of  his  dwelling-house  " 
(or  other  place  where  the  prisoner  is  confined). 

(Where  the  prisoner  is  in  custody  of  a  sherifi',  marshal, 
coroner  or  constable  the  following  additional  clause  must 
be  added  :  "And  delivering  to  him  an  undertaking  pursu- 
ant to  section  2000  of  the  Code  of  Civil  Procedure,  a  copy 
of  which  is  hereto  annexed.") 

Note — Where  the  writ  is  allowed  on  the  application  of  tlie  attorney-general, 
or  a  district-attorney,  no  fees  need  be  tendered,  and  no  undertaking  given. 
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No.  119. 

Certificate  of  Service  of  Certiorari  to  Inquire  into  Cause 

of  Detention. 

(See  page  418.) 

Same  as  form  No.  117  to  f,  and  where  person  upon  whom 
the  writ  ought  to  be  served  keeps  himself  concealed,  or  re- 
fuses admittance,  same  as  form  No.  117,  in  such  case. 


No.  120. 

Certificate  of  Sermce  of  Alternative  Writ  of  Mandamus. 

(See  page  431.) 
County^  of  ,  ss.  : 

I  certify  that  on  the  day  of  ,  18    ,  at  ,1 

served  the  within  (or  annexed)  writ  on  ,  the  person  to 

whom  the  same  is  directed,  by  showing  to  him  the  vrithin 
(or  annexed)  original  writ,  and  delivering  to,  and  leaving 
with  him,  personally  a  copy  thereof. 

(Date  and  Signature.) 

( Where  the  Writ  is  Directed  to  a  Court,  or  to  the  Judge  or 
Judges  of  a  Court.) 

County  of  ,  **..■ 

I  certify  that  on  the  day  of  ,  18    ,  at  ,1 

served  the  within  (or  annexed)  writ  *  on  the  court  of 

,   by  showing  to  and  to  ,  members  of 

said  court,  and  constituting  a  majority  of  the  members 
thereof,  the  within  (or  annexed)  original,  and  delivering  to 
and  leaving  with  each  of  said  persons  a  copy  thereof. 
Or,  adding  after  *,  "on  ,  judge  of  the  court  of 

(or,  on  and  ,  judges  of  the  court  of 

)',  by  showing  to  said  judge  (or,  to  each  of  said  judges) 
the  within  (or  annexed)  original  writ,  and  delivering  to  and 
leaving  wdth  said  judge  (or,  each  of  said  judges)  a  copy 
thereof." 
(Date  and  signature.) 
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{ Where  the  Writ  is  Directed  to  a  Board  or  Body,  other 

than  a  Corporation. 
■County  of  ,  ss.  : 

I  certify  that  on  the  day  of  ,  18    ,  at  ,1 

served  the  within  (or  annexed)  writ  *  on  the  board  of  super- 
visors of  the  county  of  ,  by  showing  to  ,  the 
chairman  of  said  board,  the  within  (or  annexed)  original 
writ,  and  delivering  to  and  leaving  vdth  him  a  copy  thereof. 

Or,  where  the  board  or  body  is  not  created  by  law,  hav- 
ing a  chairman  or  other  presiding  officer,  add  after  *,  "on 
(naming  board  or  body),  by  showing  to  and  and 

,  members  of  said  ,  and  constituting  a  majority 

thereof,  the  within  (or  annexed)  original  writ,  and  delivering 
to  and  leaving  with  each  of  said  persons  a  copy  thereof." 

(Date  and  signature.) 

( Where  the  Writ  is  Directed  to  a  Corporation.) 
■County  of  ,  ss.  ; 

I  certify  that  on  the  day  of  ,  18    ,  at  ,1 

served  the  within  (or  annexed)  writ,  on  ,  corporation, 

by  showing  the  same  to  ,  secretary  (or,  such  other 

officer,  as  the  case  may  be,  upon  whom  service  of  a  summons 
in  the  Supreme  Court  is  required  to  be  made,  when  served 
on  a  corporation),  and  delivering  to  and  leaving  with  him  a 
copy  thereof. 

(Date  and  signature.) 

( Where  One  or  More  of  the  Persons  to  he  Sermd  Cannot, 
After  due  Diligence,  be  Found.) 
In  this  case  the  service  is  made,  as  prescribed  for  the  ser- 
vice of  a  summons  in  the  Supreme  Court,  in  like  case  ;  and 
the  certificate  of  service  is  the  same  as  in  form  No.  74. 


No.  121. 

Certificate  of  Service  of  Wi'it  of  Prohibition. 

(See  page  433.) 
Same  as  form  No.  119,  adding  at  the  end  thereof,  after 
the  words  "a  copy  thereof,"  as  follows,  to  wit:  "together 
with  a  copy  of  the  papers  hereto  annexed,   upon  which 
said  writ  was  granted." 
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No.   122. 

Certificate  of  Service  of  Peremptory  Writ  of  Mandamus. 

(See  page  432.) 
This  writ  is  served  in  the  same  manner  as  a  summons 
issued  out  of  the  Supreme  Court,  and  for  form  of  certificate 
of  service,  see  form  No.  66,  and  the  forms  immediately  fol- 
lowing same. 


No.  123. 

Notice  of  Execution  of  Writ  of  Assessment. 

(See  page  433.) 

State  of  Nevs^  York, 


County  of 

A  writ  of  assessment  having,  on  the  day  of  j  18    , 

been  issued  out  of  the  Supreme  Court,  directed  to  me  as 
sheriff  of  the  county  of  ,  and  commanding  me  to  in- 

quire, by  the  oaths  of  twelve  men  of  my  county,  qualified 
to  act  as  jurors  in  a  court  of  record,  whether  the  owner  or 
owners  of  the  real  property  hereinafter  described,  or  any 
of  them,  will  sustain  any  damages  by  the  taking  thereof, 
for  the  use  of  the  people  of  the  State  of  New  York  (or  for 
the  use  of  the  United  States),  and,  if  so,  the  amount  thereof. 

Notice  is  hereby  given,  that  said  writ  will  be  executed  on 
the  day  of  ,  18    ,  at  o'clock    m.,  at  , 

in  said  county. 

The  said  real  property  is  described  as  foUows  : 

(Here  describe  "real  property.) 

Dated, 

K.  H.,  Blieriff,  etc.    ^ 

No.  124. 

Oath  to  Jurors  on  Writ  of  Assessment. 

(See  page  434  ) 

You  and  each  of  you,  do  swear,  that  you  will  diligently 
inquire  as  to  whether  the  owner  or  owners,  or  any  of  them, 
of  the  real  property  to  be  viewed  by  you,  described  in  the 
writ  of  assessment  issued  out  of  the  Supreme  Court,  to  the 
sheriff  of  the  county  of  ,  on  the  day  of  , 
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18  ,  will  sustain  any  damages  by  the  taking  thereof,  for 
the  use  of  the  people  of  the  State  of  New  York  (or  of  the 
United  States),  and,  if  so,  the  amount  thereof ;  and  that 
you  will  give  a  true  verdict,  according  to  the  best  of  your 
judgment,  without  favor  or  partiality,  so  help  you  God. 


No.  125. 

Inquisition  upon  Writ  of  Assessment. 

(See  page  434.) 

State  of  New  Yoek,  )       , 
County  of  ,       f     " 

An  inquisition,  taken  at  (naming  particular  place),  in  the 
(town,  city  or  village),  of  ,  in  the  county  of  ,  on 

the  day  of  ,  18     ,  before  B,.  H.,  sheriff  of  the 

county  aforesaid,  by  virtue  of  a  writ  of  assessment  to  him 
directed  and  delivered,  and  to  this  inquisition  annexed,  upon 
the  oaths  of  (here  name  the  jurors),  jurors  du|y  qualified 
and  summoned  and  sworn  by  said  sheriff,  who,  upon  their 
oaths  aforesaid,  say,  that  they  have  viewed  the  premises  in 
said  writ  described;*  that  A.  B.,  the  owner  of  the  real 
property  in  said  writ  described,  will  sustain  injury  and 
damages,  by  reason  of  the  taking  thereof,  for  the  use  of  the 
people  of  the  State  of  New  York  (or  United  States) ;  and 
that/such  damages  amount  to  the  sum  of  dollars  ;  and 

we  do  accordingly  find,  that  the  said  sum  of  dollars  be 

paid  by  the  people  of  the  State  of  New  York  (or  United 
States)  for  taking  the  said  real  property. 

{WTien  More  than  One  Parcel,  Owned  or  Claimed  by 

Different  Persons.) 

Add  after  *,  "that  the  real  property  first  described  in 

said  writ  is  owned  (or,  other  interest,  as  the  case  may  be), 

by  A.  B.,  and  is  of  the  value  of  dollars  ;  that  the  said 

A.  B.  will  sustain  injury  and  damages,  by  reason  of  the 

taking  thereof,  for  the  use  of  the  people  of  the  State  of  New 

York  (or  United  States) ;  and  that  such  damages  amount  to 

the  sum  of  dollars  ;  and  we  accordingly  find,  that  the 

50 
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said  sum  of  dollars  be  paid  by  the  people  of  the  State 

of  New  York  (or  United  States)  for  taking  the  said  real 
property  first  described  in  said  writ ;  that  the  real  property, 
secondly  described  in  said  writ,  is  owned  (or  state  other 
interest)  by  C.  D.,  and  is  of  the  value  of  dollars  "  (and 

proceed,  as  in  case  of  first  described  parcel,  and  repeat  the 
same  as  to  each  distinct  parcel). 

In  witness  whereof,  we,  the  said  sheriff,  and  the  said 
jurors,  have  hereto  set  our  hands  and  seals,  the  day  and 
year  first  above  written. 

(Sign  and  seal  by  sheriff  and  each  juror.) 

Note — The  value  of  each  parcel  need  not  be  assessed,  unless  the  writ  so  re- 
quires, or  a  majority  of  the  jurors  think  proper. 


No.  126. 

Return  to  Writ  of  Assessment. 

(See  page  434.) 

County  of  ,  ss. : 

I  certify  that  upon  the  receipt  by  me  of  the  within  (or 
annexed)  writ,  I  caused  public  notice  of  the  execution  thereof 
to  be  published,  once  in  each  week,  for  the  three  successive 
weeks,  immediately  preceding  the  time  therein  named  for 
the  execution  of  said  writ,  in  the  ,  a  newspaper  printed 

and  published  in  the  county  of  ,  aforesaid — due  proof 

whereof  is  hereto  annexed ;  that  I  summoned  twelve  men  of 
my  county,  qualified  to  act  as  trial  jurors  in  a  court  of 
record,  to  attend  at  the  time  and  place  in  said  notice  named; 
and  that  at  said  time  and  place  I  duly  administered  to  each 
of  said  jurors  the  oath  required  in  such  case  ;  that  the  said 
jurors  did  thereupon  view  the  real  property  in  said  writ  de- 
scribed, and  thereafter  made  their  inquisition,  which  is 
under  their  hands  and  seals,  as  well  as  under  my  hand  and 
seal,  and  is  hereto  annexed. 

(Date  and  signature.) 


FoEMS  FOK  Sheriffs.  783 

No.  127. 

'Certificate  of  Service  of  Certiorari  to  Review. 

(See  page  435.) 

i(  Where  Directed  to  a  Person  or  Persons  hy.  Name,  or  by 
Official  Title,  or  to  a  Municipal  Corporation,  Except  it 
is  Directed  to  a  Court,  or  Judge  of  a  Court,  Having  a 
Clerk,  or  to  any  other  Board  or  Body,  or  the  Members 
Thereof.) 

Same  as  in  case  of  a  summons  in  Supreme  Court.     See 
form  No.  66,  and  forms  following  same. 

•(  Where  it  is  to  be  Served  on  any  other  Board  or  Body, 
than  above,  or  upon  the  Members  Thereof.) 
Same  as  in  case  of  alternative  writ  of  mandamus.     See 
iorm  No.  120. 

^  Where  on  a  Court,  or  to  the  Judges  of  a  Court,  having  a 

Clerk.) 
•County  of  ,  ss. :    . 

I  certify  that  on  the  day  of  ,  18    ,  at  ,1 

served  the  writ,  of  which  the  annexed  (or  within)  is  a  copy 
•on  (naming  court,  or  judges  of  court,  to  whom  writ  is 
directed),  by  filing  the  same  with,  viz.:  by  delivering  the 
same  to,  and  leaving  it  with,  C.  D.,  the  clerk  of  the  said 
'{"court,"  or  "judges of  the  court  to  whom  said  writ  is  di- 
rected"), at  the  office  of  said  clerk,  at  ,  aforesaid. 

(Date  and  signature.) 


No.  128. 

'Certificate  of  Service  of  Precept  in  Summary  Proceedings 

for  Land. 

(See  pages  444,  446.) 

County  of  ,  ss.  : 

I  certify  that  on  the  day  of  ,  18    (where  pre- 

cept is  returnable  on  same  day  of  its  issuance,  add,  "at 
hours  and  minutes,  in  the  noon  of  said 

-day"),  at  ,  in  said  county  of  ,  I  served  the 

within  (or  annexed)  precept  on  A.  B.,  the  person  to  whom 
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it  is  directed  (or,  if  directed  to  a  corporation,  on  [naming 
corporation]  to  wMcli  it  is  directed),  by  showing  him  (or, 
if  a  corporation,  by  showing  CD.,  the  secretary  [or  other 
officer  of  corporation,  as  prescribed  in  service  of  summons. 
in  Supreme  Court,  on  a  corporation]  of  such  corporation), 
the  within  (or  annexed)  original,  and  at  the  same  time  de- 
livering to,  and  leaving  with,  him  a  copy  thereof. 
Dated, 

R.  H.,  Sheriff,  etc. 
(By,  etc.,  .> 

( Where  Directed  to  More  than  One* Person.^ 
County  of  ,  ss.: 

I  certify  that  at  the  times  and  places  hereinafter  named^ 
I  served  the  within  (or  annexed)  precept,  on  the  following 
named  persons,  to  whom  the  same  is  directed,  viz. : 


On  A.  B.,  at 

,  on  the 

day  of 

,18 

,  at 

hours  and 

minutes. 

.  M. 

On  C.  D.,  at 

,  on  the 

day  of 

,  18 

,  at 

hours  and 

minutes. 

.  M. 

(Where  precept  is  not  returnable  on  same  day  it  issued, 
omit  the  hour  and  minute  of  service)  by  showing  to  each 
of  said  persons  the  within  (or  annexed)  original,  and  deliv- 
ering to,  and  leaving  with,  each  a  copy  thereof. 
Dated, 

R.  H.,  Sheriff,  etc. 
(By,  etc.,  .) 

{Where  Absent  from  Dwelling-house.) 
County  of  ,ss.: 

I  certify  that  on  the  day  of  ,  18     (where  re- 

turnable same  day,  add,  "  at  hours  and  minutes,. 

.  M.),  at  ,  in  said  county  of  ,  I  served  the 

within  (or  annexed)  precept  on  A.  B.,  who  is  a  resident  of 
said  city  (or  town),t  by  delivering  to,  and  leaving  with,  C. 
D.,  a  person  of  suitable  age  and  discretion,*  at  the  dwelling- 
house  of  the  said  A.  B.,  who  resides  at  said  dwelling-house, 
a  copy  of  the  within  (or  annexed)  precept,  upon  which  copy 
there  was  indorsed  a  true  copy  of  section  2241  of  the  Code 
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■of  Civil  Procedure,  and  that  tlie  said  A.  B.  was  then  ab- 
sent from  his  dwelling-house. 

Or,  after*,  "at  the  property  in  said  precept  described, 
^nd  in  the  proceedings  thereby  instituted  sought  to  be  re- 
covered, who  resides  there  (or  "who  is  employed  there,  no 
person  of  suitable  age  and  discretion,  after  diligent  effort, 
being  found,  who  resides  there"),  the  said  A.  B.,  being  ab- 
sent from  his  dwelling-house,  and  not  being  able,  after 
reasonable  diligence,  to  find  any  person  of  suitable  age  and 
discretion,  residing  at  the  dwelling-house  of  said  A.  B.; 
upon  which  copy  there  was  indorsed  a  true  copy  of  section 
2241  of  the  Code  of  Civil  Procedure." 

Or,  after  f,  "by  affixing  a  copy  thereof,  with  a  true  copy 
■of  section  2241  of  the  Code  of  Civil  Procedure  thereon  in- 
dorsed, upon  a  conspicuous  part  of  the  property  therein 
described,  and  sought  to  be  recovered  herein,  to  wit  (here 
:state  where  copy  was  affixed) :  the  said  A .  B.  being  absent 
from  his  dwelling-house,  and  not  being  able,  with  reasona- 
ble diligence,  to  find  any  person  of  suitable  age  and  discre- 
tion residing  at  the  dwelling-house  of  said  A.  B.,  or  resid- 
ing or  employed  at  the  property  in  said  precept  described, 
with  which  to  leave  a  copy  of  said  precept." 

Dated, 

R.  H.,  Sheriff,  etc. 
(By,  etc.,  .) 


No.  129. 
Iteturn  on  Warrant  in  Summary  Proceedings  for  Land. 

(See  page  447.) 

I  have  executed  the  within  (or  annexed)  warrant,  by  re- 
moving all  persons  from  the  premises  therein  described  (and 
putting  C.  D.  into  the  full  possession  thereof.) 

(The  clause  in  parenthesis  is  omitted  in  case  of  bawdy 
liouses,  or  houses  of  assignation  for  lewd  persons. ) 
Dated, 

R.  H.,  Sheriff,  etc, 
.  (By,  etc.,  .) 
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No.  130. 

Return  on  Warrant  of  Attachment  for  Contempt,  Other 
than  Criminal. 

(See  page  455.) 

I  have  arrested  A.  B.,  within  named,  by  virtne  of  the' 
within  warrant,*  and  have  him  now  in  my  custody  here  be- 
fore ,  as  in  said  warrant  commanded ;  and,  at  the  time' 
of  said  arrest,  I  served  upon  the  said  A.  B.  a  copy  of  the- 
within  warrant,  and  of  the  affidavit  hereto  annexed,  npon 
which  the  said  warrant  was  granted. 

(Where  from  sickness,    or  other  cause,   the  accused  i&, 
physically  unable  to  attend  before  the  court  or  officer,  the 
return  is  same  as  above,  adding  after*,  instead  of  "and 
have  him  now  in  my  custody,  here,  before  ,  as  in  said 

warrant  commanded,"  as  follows,  "but  am  Tinable  to  produce 
him  here  now  before  ,  as  in  said  warrant  commanded, 

for  the  reason  that  the  said  A.  B.  is  physically  unable  to- 
attend,  being  sick  [or  other  cause],"  and  then  continue  as. 
above.) 

(Date  and  signature.) 


Wo.  131. 

Return  on  Warrent  to  Collect  Fiiie. 

(See  page  460.) 

By  virtue  of  the  within  (or  annexed)  warrant,  I  have  made- 
of  the  goods  and  chattels  of  A.  B. ,  named  in  the  within  (or 
annexed)  schedule,  the  sum  of  dollars ; 

I  have  been  unable  to  find  any  goods  and  chattels  of  CD.,, 
named  in  the  annexed  (or  within)  schedule  in  my  county,  out 
of  which  to  make  the  sum  of  dollars,  as  by  the  within 

(or  annexed)  warrant  commanded,  and  in  default  thereof  1 
have,  by  virtue  of  said  warrant,  arrested  the  said  C.  D.,  and 
have  him  now  in  my  custody  in  tl;ie  common  jail  of  the- 
county  of 

(Proceed  in  the  same  manner  as  to  each  person  named  in. 
the  schedule  annexed  to  warrant. ) 

Dated, 

R.  H.,  Sheriff,  etc. 
(By,  etc.,  .> 
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No.  132. 
Return  on  Receipt  for  Jury  in  Proceedings  for  Committee 
of  Idiots,  Lunatics  and  Drunkards.     • 

(See  page  462.) 

I  have  executed  the  witMn  precept  by  notifying  the  fol- 
lowing persons  to  appear  at  the  time  and  place  therein 
specified,  viz.: 
(Here  give  names  of  persons  notified.) 
Dated, 

R.  H.,  Sheriff,  etc. 
(By,  etc.,  .) 


No.  133. 

Certificate  of  Service  of  Order  in  Supplementary  Pro- 
ceedings. 

(See  pages  463,  466.) 

Same  as  form  No.  78. 


No.  134. 
Return  on  Warrant  in  Supplementary  Proceed^ings. 

(See  pages  463,  465,  467.) 

Same  as  form  No.  130. 


No.  135. 

Certificate  of  Service  of  Citation. 

(See  pages  474,  475.) 

County  of  ,  ss.  : 

I  certify  that  at  the  times  and  places  hereinafter  named 
I  served  the  annexed  (or  within)  citation  on  each  of  the  per- 
sons hereinafter  named,  viz. : 

On  A.  B.,  at  ,  on  the  day  of  ,  18    . 

On  C.  D.,  at  ,  on  the  day  of  ,  18    . 

On  E.  F.,  at  ,  on  the  day  of  ,  18    . 

By  delivering  to,  and  leaving  with,  each  of  said  persons 
a  copy  thei^eof . 
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Or,  "by  delivering  to,  and  leaving  with,  each  of  said  per- 
sons, excepting  the  said  E.  F.,  a  copy  thereof ;  and  by  leav- 
ing a  copy  thereof  at  the  residence  of  the  said  E.  F.,  with 
the  wife  of  said  E.  F.,  she  stating  to  me  that  she  would  hand 
the  same  to  her  husband  on  his  return  the  next  day"  (or 
other  facts  or  circumstances,  showing  good  reasons  to  be- 
lieve that  the  copy  came  to  the  knowledge  of  the  person 
cited,  in  time  for  him  to  attend  at  the  return  day). 

Dated, 

R.  H.,  Sheriff,  etc. 

(By,  etc.,  .) 

(Where  service  is  on  an  infant  under  fourteen,  a  person 
judicially  declared  to  be  incompetent  to  manage  his  affairs, 
or  a  corporation ;  or,  where,  after  proper  and  diligent  effort 
has  been  made  to  serve  the  citation  upon  a  resident  of  the 
State,  and  such  person  cannot  be  found,  or  evades  service  so 
that  it  cannot  be  made,  the  service  is  made  in  the  same  man- 
ner as  is  a  summons  in  the  Supreme  Court.  For  certificates 
of  service  in  such  cases,  see  forms  Nos.  68,  70,  71,  74,  For  < 
certificate  of  inability  to  serve,  see  form  No.  73.) 


No.  136. 

•Affidavit  of  Service  of  Citation  and  Order  in  Proceedings 
to  Discover  Property  withheld  from  Executor. 

(See  pages  478,  483.) 

County  of  ,ss.: 

R.  H.,  being  duly  sworn,  says,  he  is  the  sheriff  of  the 
county  of  ;  that  on  the  day  of  ,  18     ,  at 

,  he  served  the  annexed  (or  within)  citation,  together 
with  the  order  thereon  indorsed  (or  thereto  annexed),  upon 
A.  B.,  personally,  by  showing  him  the  annexed  original 
order  and  the  signature  thereto,  and  delivered  to,  and  leav- 
ing with,  him  a  copy  of  the  said  citation  and  of  said  order, 
and  tendering  (or  paying)  to  him  the  sum  of  dollars 

and  cents. 

Subscribed  and  sworn  to  before  me,  ) 
this  day  of  ,  18    .       f 


Forms  foe  Sheeiffs.  789 

No.  137. 

Metnrn  of  Warrant  to  Seize  Property  under  Decree  in 

Surrogate  s  Court. 

(Seepages  480,  481.) 

'County  of  ,  ss.: 

I  certify  that  I  have  executed  the  within  (or  annexed) 
warrant  by  seizing  the  property  in  said  warrant  mentioned, 
and  in  the  following  (or  annexed)  inventory  named,  and  de- 
iivering  the  same  to  A.  B.,  the  petitioner,  as  in  said  war- 
rant commanded. 

That  such  property  was  taken  by  me  from  C.  D.,  in  whose 
possession  I  found  it,  and  a  receipt  given  to  him  therefor. 

That  I  found  the  same  in  the  house  occupied  by  the  said 
■C.  D.,  No.  20  Madison  street,  in  ,  in  said  county  of 

(or,  as  the  case  may  be). 
Dated, 

R.  H.,  8heri:ff'.  etc. 
(By,  etc.,  .) 

Inventory  of  Property  Seized  iy  Virtue  of  the  Annexed 
{or  Foregoing)  Warrant. 

(Here  describe  in  detail  all  property  seized.) 
Or, 

■County  of  ,  ss.: 

I  certify  that  I  have  made  search  for  the  property  in  the* 
annexed  (or  within)  warrant  named,  and  have  been  unable 
to  find  the  same,  or  any  part  thereof. 
Dated. 

R.  H.,  S7ieri^,  etc. 
(By,  etc.,  .) 

No.  138. 

Affidavit  of  Service  of  Order  in  Surrogate' s  Court. 

(See  pages  476,  481,  483.) 

•County  of  ,  ss.  : 

R.  H.,  being  duly  sworn,  says,  he  is  the  sheriff  of  the 

county  of  ;  that  on  the  day  of  ,  18    ,  at 

,  he  served  the  annexed  (or  within)  order  on  A.  B. 

personally.     That  he  so  served  the  same  by  delivering  to, 
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k 


and  leaving  with  him  a  copy  thereof,  and,  at  the  same  time, 

showing  to  him  the  annexed  (or  within)  original,  and  the 

signature  of  Hon.  ,  surrogate,  thereto. 

Subscribed  and  sworn  to  before  me,  1 

this  day  of  ,  18    .       ) 

^  R.  H. 


No.  139. 

SubpcBna  on  Investigation  of  Origin  of  Fire. 

■(See  page  482.) 

Same  as  form  No.  105,  ante,  adding  after  *,  "to  testify 
what  you  may  know  in  a  certain  proceeding  then  and  there 
pending,  to  investigate  the  origin  of  a  certain  fire  at  , 

on  the  day  of  ,  18    . 

Hereof  fail  not  at  your  peril. 
Given  under  my  hand  this  day  of  ^  18    . 

E,.  H.,  Sheriff,  etc. 
(By,  etc.,  .) 

Subpcena  Ticket  to  Accompany  Above  Suhpcena. 
Same  as  form  No.  106,  ante,  down  to  *,  adding  thereafter, 
"investigate  the  origin  of  a  certain  fire  at  ,  on  the 

day  of  18    ." 

Dated, 
•    Witness. 

R.  H.,  Sheriff,  etc. 

(By,  etc.,  .) 

No.  140. 

Oath  to  Foreman  of  Jury,  on  Inquest  to  Investigate  Origin 

of  Fire,  and  Oath  to  Jurors. 

(Bee  page  483.) 

You  do  swear  that  you  will  well  and  truly  inquire  whether 
the  dwellig-house  (or,  as  the  case  may  be)  of  A.  B.,  situated 
at  ,  and  which  was,  on  the  day  of  »  18    , 

destroyed  (or  injured)  by  fire  (or  attempted  to  be  set  on  fire) 
was  maliciously  set  on  fire  (or  attempted  to  be  set  on  fire), 
and  how  or  in  what  manner  such  fire  happened  (or  was  at- 
tempted), and  aU  the  circumstances  attending  the  same,  and 
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who  were  guilty  thereof,  either  as  principal  or  accessory, 
and  in  what  manner  ;  and  that  you  will  a  true  inquest  make 
thereof,  according  to  the  evidence  offered  or  arising  from  a 
view  of  the  premises  ;  so  help  you  God. 

Oath  to  Jurors. 

The  same  oath  which  CD.,  the  foreman  of  this  inquest, 
hath  taken  on  his  part,  you  and  each  of  you  do  now  take, 
and  shall  well  and  truly  observe  and  keep  on  your  part ;  so 
help  you  God. 


No.  141. 
Oath  to  Witness  on  Inquisition  as  to  Fires. 

(See  page  483.) 

The  testimony  that  you  shall  give  upon  this  inquest, 
touching  the  burning  (or  attempt  to  bum)  the  ,  on 

the  day  of  ,  18    ,  shall  be  the  truth,  the  whole 

truth,  and  nothing  but  the  truth;  so  help  you  God. 


No.  142. 

Minutes  of  Testimony  on  Inquest  as  to  Fires. 

(See  pages  483,  484.) 

County  of  ,  ss.  : 

Testimony  of  witnesses  sworn  and  examined,  this 
day  of  ,  18    ,  at  ,  by  E.  H.,  sheriff  of  the  county 

of  ,  before  said  sheriff  and  (here  name  jurors)  jurors, 

summoned  and  sworn  by  said  sheriff  to  inquire  whether  the 
,  of  A.  B.,  situated  at  ,  and  which  was,  on  the 

day  of  ,  18    ,  destroyed  (or  injured)  by  fire  (or 

attempted  to  be  set  on  fire),  was  maliciously  set  on  fire  (or 
attempted  to  be  set  on  fire),  and  how,  or  in  what  manner,  said 
fire  happened  (or  was  attempted),  and  all  the  circumstances 
attending  the  same,  and  who  were  guilty  thereof,  either  as 
principal  or  accessory,  and  in  what  manner,  and  to  make  a 
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true  inquest,  according  to  the  evidence  offered  or  arising 
from  a  view  of  tlie  premises. 

I.  J.,  being  duly  sworn  and  examined,  says : 

(Signed.)  I.  J. 

Taken,  subscribed  and  sworn  before  ) 
me,  this      day  of      ,  18    .  i 

(And  so  with  each  witness.) 

I  certify  that  the  foregoing  testimony  was  reduced  (or 
caused  to  be  reduced)  to  writing.by  me,  and  that  the  testi- 
mony of  each  witness  was  read  to  him  before  subscribing  by 
him  ;  and  that  said  testimony  is  the  whole  of  the  testimony 
given  upon  such  inquest,  and  is  above  correctly  taken  as 
given  by  the  witnesses  respectively. 

Dated, 

R.  H.,  Sheriff,  etc. 


No.  143. 

Inquisition  on  Investigation  as  to  Fires. 

(See  page  483.) 

State  of  New  York, 


County  of  {  ss.. 

Inquisition  taken  before  the  undersigned,  sheriff  of  the 
county  of  ,  at  ,  in  said  county,  on  the  day 

of  ,  18    ,  upon  the  oaths  of  (here  insert  names  of 

jurors),  duly  qualified  by  law  to  serve  as  jurors,  and  sum- 
moned and  sworn  to  inquire  whether  the  (dwelling-house) 
of  A.  B.,  situated  at  ,  and  which  was,  on  the  day 

of  ,  18    ,  destroyed  (or  injured)  by  fire  (or  attempted 

to  be  set  on  fire),  and  how,  or  in  what  manner,  said  fire  hap- 
pened (or  was  attempted),  and  all  the  circumstances  attend- 
ing the  same,  and  who  were  guilty  thereof  either  as  principal 
or  accessory,  and  in  what  manner.  After  inspecting  the 
place  where  the  fire  occurred  (or  was  attempted),  and  hear- 
ing the  testimony  offered,  upon  their  oaths  aforesaid,  say,t 
that  the  said  (dwelling-house)  was  willfully  and  maliciously 
set  (or  attempted  to  be  set)*  on  fire  by  A.  B.  (here  state  the  cir- 
cumstances as  to  such  setting  on  fire,  or  attempt,  giving  time, 
place,  method  of  firing,  who,  if  any  assisted,  and  how,  etc. ; 
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and  if  for  getting  insurance,  state  facts  in  regard  to  insur- 
ance ;  if  other  motive  state  it,  if  known) ;  that  A.  B  is 
guilty  thereof  as  principal,  and  C.  D.  and  E.  F.  as  accessories. 
Witness  the  hands  and  seals  of  said  jurors,  and  the  hand 
and  seal  of  the  said  sheriff,  thi^  day  of  ,  18    . 

R.  H.,  Sheriff.  [l.  s.] 

Gr.  H.,  Foreman.      [l.  s.] 
I.  J,,  Juror.  [L.  s.] 

K.  L.,  Juror.  [l.  s.] 

etc.,  etc. 

( Where  the  Fire  was  Incendiary,  hut  the  Person  or  Per- 
sons Unknown.) 
Same  as  above  to  *,  then  add,  ' '  by  some  person  or  persons 
to  the  jury  unknown,"  and  close  as  above. 

{Where  Circumstances  of  Fire  are  not  Ascertained.) 
Same  as  above  to  f,  then  add,  "that  they  are  unable  to 

ascertain  the  origin  or  circumstances  of  the  fire,  except  that 

(here  state  all  facts  learned)." 
Witness,  etc.,  as  above. 

^ 

( Where  the  Fire  is  Accidental. ) 
Same  as  above  to  f,  adding,  "that  the  said  fire  was  oc- 
■  casioned  (here  state  cause  of  the  accidental  burning)." 
Witness,  etc.,  as  in  above. 


No.  144. 

Recognizance  of  Witnesses,  without  Surety,  upon  Ilnqui- 
sition  as  to  Fires. 

(See  page  483.) 
County  of  ,  ss.  : 

On  this  day  of  ,  18    ,  before  me,  B,.  H.,  sheriff 

of  the  county  of  ,  personally  appeared,  L.  M.,  N.  O. 

and  P.  Q.,  and  severally  acknowledged  themselves  to  be 
indebted  to  the  people  of  the  State  of  New  York,  each  in 
the  sum  of  dollars,  to  be  levied  and  made  of  their 

goods  and  chattels,  lands  and  tenements,  respectively,  to  the 
use  of  the  said  people.  The  condition  of  this  recognizance 
is  such  that  if  the  said  L.  M.,  N.  O.  and  P.  Q.  be  and 


f 

794  FoEMS  FOR  Sheeiffs. 

appear  at  the  next  court  of  oyer  and  terminer,  to  be  held  in 
the  county  of  ,  to  testify  and  give  evidence  in  behalf 

of  the  people  against  A.  B.,  for  willfully  setting  fire  (or  at- 
tempting to  set  fire)  to  ",  on  the  day  of  18  , 
before  the  grand  or  petit  jury,  and  depart  not  without  leave, 
then  this  recognizance  to  be  void :  else  to  remain  in  fnll 
force.                                                                             L.  M., 

K  0., 

P.  Q. 

Subscribed  and  acknowledged  the 
day  of  ,  18    ,  before  me, 


No.  145. 

Recognizance  of  Witness,  with  Sureties,  upon  Inquisition 

as  to  Fires. 

'  (See  page  483.) 

County  of  ,  ss. :  , 

On  this  day  of  ,  18    ,  before  me,  R.  H.,  sheriff 

of  the  county  of  ,  personally  appeared  R.  S.  and  T. 

U.  and  V.  W. ,  e^ch  of  the  town  of  ,  in  said  county, 

and  the  said  R.  S.,  as  principal,  and  the  said  T.  U.  and  V. 
W.,  as  sureties,  each  acknowledged  himself  to  be  indebted 
to  the  people  of  the  State  of  New  Yo»k,  the  said  R.  S.  in  • 
the  sum  of  $500,  and  the  said  T.  U.  and  V.  W.,  each,  in  the 
sum  of  $500,  to  be  levied  and  made  of  the  goods  and  chat- 
tels, lands  and  tenements  of  each,  respectively,  for  the  use 
of  the  said  people.  The  condition  of  this  obligation  is 
such,  that  if  the  said  R.  S.,  be  and  appear,  etc.,  etc.  (clos- 
ing as  in  form  No.  144). 


No.  146. 

Warrant  on  Inquisition  as  to  Fire. 

(See  page  483.) 
County  of  ,  ss.: 

In  the  name  of  the  People  of  the  State  of  New   York; 

to  any  Peace  Officer  of  the  County  of 

An  inquisition  having  on  the  day  of  ,  18    , 

been  duly  made  and  executed  before  me,  as  sheriff  of  the 


FoKMS  FOB  Sheriffs.  795 

county  of  ,  upon  the  oaths  of  (here  name  Jurors), 

wherein  it  is  found  by  said  jury  that  the  crime  of  arson  has 
been  committed  by  the  willful  and  malicious  setting  fire  to 
,  on  the  day  of  ,  18    ,  (or  attempting  to 

set  fire);  and  that  A.  B.  is  guilty  thereof  as  principal,  and 
C.  D.  and  B.  F.  as  accessories. 

You  are  therefore  commanded  forthwith  to  arrest  the  said 
A.  B.,  C.  D.  and  E.  F.,  and  bring  them  before  me,  at 
Dated  at  this  day  of  18    . 

K  H.; 
Sheriff  of  the  County  of 


No.  147. 
Appraisal  of  Wrecked  Property. 

(See  page  484.) 

State  of  New  York, 


County  of 

We,  the  undersigned,  selected  so  to  do  by  the  sheriff  of  the 
county  of  (or  by         one  of  the  coroners  of  the  county 

of  ),  do  appraise  the  following  wrecked  property,  now 

at  ,  in  manner  following,  to  wit : 

One  schooner  (name) $ 

Tackle  (here  detail  same) 

Furniture  (describing  it) 

Load  of  (describing) 

And  if  of  various  articles  in  boxes,  packages,  etc.,  ap- 
praise each  article,  describing  each. 

Dated, 

A    B    ) 
■      ■'  \  Appraisers. 

R.  H.,  Sheriff,  etc. 


No.  148. 
Notice  of  Wrecks. 

(See  pages  484,  485.) 

To  all  parties  interested :  Take  notice,  that  I  have  this 
day  taken  possession  of  (here  insert  a  minute  description 
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of  the  wrecked  propery ;  if  a  vessel,  give  a  description  of 
same,  and  name ;  and  describe  the  property,  either  in  or 
out  of  a  vessel ;  describe  each  and  every  bale,  bag,  box, 
cask,  piece  or  parcel,  and  give  the  marks,  brands,  letters, 
and  figures  on  each) ;  that  such  wrecked  property  is  now 
at  ;  that  the  condition  of  such  -vvrecked  property  is  as. 

follows  (here  describe  the  actual  condition,  e.  g.,  "that  the' 
wheat  with  which  said  tessel  is  loaded  is  wet,  and  begin- 
ning to  heat") ; 

That  the  name  of  the  vessel  from  which  such  prop- 
erty was  taken  (or  cast  on  shore)  is  (here  state  name, 
if  known ;  if  not  known,  state  that  fact) ;  that  the  name 
of  the  master  of  such  vessel  is  (here  state  name ;  or, 
if  unknown,  state  that  fact),  and  of  the  super-cargo  is  (here 
state  name ;  or,  if  unknown,  state  that  fact). 

(If  possessed  of  vessel)  that  said  vessel  is  now  at  ,. 

and  is  (here  state  condition  of  vessel). 

Dated, 

E.  H., 
'  Sheriff  of  the  County  of 

(Or,  R.  C,  coroner  of  the  county  of  .) 


No.  149. 
Petition,  etc.,  for  Sale,  where  Wrecked  Property  is  Per- 
ishable. 

(See  page  485.) 

To  Hon.  ,  County  Judge  of  county : 

Your  petitioner  respectfully  shows;  that  he  has  this  day^ 
as  sheriff  (or  one  of  the  coroners)  of  the  county  of  , 

taken  possession  of  (here  describe  property  ;  -if  including 
vessel,  give  name  of  same) ;  that  an  appraisal  thereof  has 
been  duly  made,  a  copy  of  which  is  hereto  annexed ;  that 
such  property  is  in  the  following  condition,  to  wit  (here  de- 
scribe condition  of  property,  showing  reason  why  sale  should 
be  had.) 

Your  petitioner,  therefore,  prays  that  an  order  may  be 
made,  authorizing  a  sale  of  such  property,  pursuant  to  the 
statute  in  such  case  made  and  pfovided. 

R.  H.,  Sheriff,  etc. 
(Or,  R.  C,  coroner,  etc.) 
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County  of  ,  ss.: 

R.  H.,  being  duly  sworn,  says  that  he  has  read  the  fore- 
going petition  by  him  subscribed,  and  knows  the  contents 
thereof,  and  that  the  facts  therein  stated  are  true  to  his  own 
knowledge ;  that  the  matters  therein  stated  to  be  upon  his 
information  and  belief,  he  believes  to  be  true. 

R.  H. 
Subscribed  and  sworn  to  before  me, 
this  day  of  ,  18    . 


No.  150. 

Notice  of  Sale  of  Wrecked  Property. 

(See  pages  485,  488.) 

Sale  of  Wrecked  Property. 
Notice  is  hereby  given  that  I  will  sell  the  wrecked  prop- 
erty hereinafter  described,  at  public  auction,  at  ,  on 
the  day  of  "  ,  18  ,  at  o'clock  .  m.,  to  wit 
(here  give  a  particular  description  of  the  property  to  be 
sold.) 

R.  H.,  Sheriff,  etc. 
(Or,  coroner,  etc.) 


No.  151. 

Return  on  Warrant  Against  SMp  or  Yessel. 

(See  page  494.) 

I  have  seized  and  now  have,  in  my  custody,  under  the 
within  (or  annexed)  warrant,  the  vessel  therein  named,  her 
tackle,  apparel  and  furniture,  to  wit  (here  give  an  inven- 
tory of  same) :  I  have  received  no  other  warrant  against 
said  vessel  (or  I  have  also  seized  the  same  under  the  follow- 
ing warrant  [or  warrants]),  to  wit,  a  warrant  issued  in  be- 
half of  ,  for  the  sum  of  dollars,  received  by  me 
on  the  day  of  ,  18  ,  at  o'clock  .  m.  (and  the 
same  as  to  each  other  warrant,  if  more  than  one). 

Dated, 

R.  H.,  Sheriff,  etc. 

51 
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Ho.  152. 

Return  on  Order  for  Sale  of  Vessel. 

(See  page  496.) 

County  of  ,  ss.  : 

I  do  hfereby  certify  and  return,  that  by  virtue.of  the  within 

•(or  annexed)  o^rder,  I  sold  the  vessel  therein  named,  her 

taijkle   apparel  and  furniture,  at  public  auction,  on  the 

day  of  ,  18     ,  at  ,  having  first  given  due 

notice  of  such  sale  pursuant  to  statute  ;  and  that  upon  such 

sale  said  property  was  struck  down  to  ,  for  the  sum  of 

dollars,  that  being  the  highest  sum  bid  therefor,  and 

lie  being  the  highest  bidder ;  that  the  proceeds  of  said  sale 

are  now  in  my  hands. 

Dated, 

E,.  H.,  Sheriff,  etc. 

No.  153. 

Notice  of  Sale  of  Distrained  Property. 

(See  page  499.) 

Notice  of  Sale  of  Property  Distrained. 
The  following  property  having   been  distrained  doing 
damage,  I  shall,  by  virtue  thereof,  sell  the  same,  at  public 
auction,  on  the  day  of  ,  18     ,  at  o'clock, 

.  M.,  at  ,  pursuant  to  the  statute. 

Dated, 

E.  H.,  Sheriff,  etc. 
(By,  etc.,  .) 

(Or,  J.  P.,  constable  of  the  town  of  .) 


No.  154 

Return  on  Sale  of  Property  Distrained. 

(See  page  499.  J 

County  of  ,  ss.: 

I  certify  that  by  virtue  of  the  proceedings  appearing  by 
liie  annexed  affidavit  of  ,  whereby  the  property  nien- 

tioned  in  the  annexed  certificate  of  appraisers  was  distrained 
pursuant  to  the  statute  in  such  case  made  and  provided, 
which  affidavit  and  certificate  were  delivered  to  me,  I  did, 
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pursuant  to  statute,  sell  said  property,  at  public  auction,  on 
the  day  of  ,  18    ,  at  ,  having  first  given 

notice  of  such  sale  as  required  by  law  ;  that  upon  such  sale 
the  said  property  was  struck  off  to  ,  for  the  sum  of 

dollars,  that  being  the  highest  sum  bid  therefor,  and 
he  being  the  highest  bidder ;  that  out  of  the  proceeds  of 
such  sale  I  have  retained  the  Sum  of  dollars  for  my 

fees  ;  I  have  paid  to  the  said  the  sum  of  dollars, 

the  amount  of  the  damages  certified  in  the  annexed  certifi- 
cate of  the  appraisers,  together  with  the  sum  of  dol- 
lars, for  expenses,  as  certified  by            ,  county  judge  of 
county  (or  justice  of  the  peace  of  the  county  of  ;) 
that  the  balance  of  said  proceeds  has  been  paid  by  me  to 
,  county  treasurer  of  the  county  of          ,  whose  receipt 
therefor,  together  with  the  receipt  of  the  said           ,  are 
hereto  annexed. 
Dated, 

K.  H.,  Sheriff,  etc. 
(By,  etc.,  .) 

(Or,  J.  P.,  constable,  etc.) 


No.  155. 

Affidavit  of  Service  of  Precept  for  Jury,  under  Act  t» 
Incorporate  PlanJc-road,  etc.,  Companies. 

(See  page  500.) 

County  of  ,  ss.: 

K.  H.,  being  duly  sworn,  says,  he  is  the  sheriff  (or  deputy 
sheriff,  or  constable),  to  whom  the  annexed  precept  is  di- 
rected ;  that  he  served,  the  same  upon  each  of  the  following 
named  persons,  as  follows,  viz. : 

On  A.  B.,  at  ,  on  the  day  of  ,  18    . 

On  C.  D.,  at  ,  on  the  day  of  ,  18    . 

By  delivering  to,  and  leaving  vnth,  each  of  said  persons, 
a  notice  containing  the  substance  of  such  precept. 

On  E.  F.,  at  ,  on  the  day  of  ,  18    . 

On  G.  H.,  at  ,  on  the  day  of  ,  18    . 

By  leaving  at  the  residence  of  each  of  said  persons  a  notice 
containing  the  substance  of  such  precept. 
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That  the  distance  necessarily  traveled  by  me  in  making 
such  service  was  miles. 

K.  H. 
Subscribed  and  sworn  to  before  me,  ) 
this  day  of  ,  18    .        ) 


No.  1.561 

Notice  of  Sale  of  Real  Property  under  Decree. 

(See  pages  501,  502.) 

(Title  of  cause.) 

By  virtue  of  a  judgment  of  foreclosure  and  sale  (or  of  par- 
tition and  sale,  or  as  the  case  may  be),  made  in  the  above 
entitled  action,  on  the  day  of  ,  18     ,  the  sub- 

scriber, as  sheriff  of  the  county  of  ,  will  sell,  at  public 

auction,  at  ,  on  the  day  of  ;  18    ,  at 

o'clock  in  the  noon  of  that  day,  the  real  estate  in  said 

judgment  described  as  follows :    (Here  insert  description  of 
property  to  be  sold.) 

Dated, 

R.  H.,  Sheriff,  etc. 

(In  case  of  postponement,  add  to  above :  "The  above  sale 
is  postponed  to  the  day  of  ,  18 .   ,  at  the  same 

hour  and  place.") 

Dated, 

R.  H.,  STi&riff,  etc. 

No.  157. 
Memorandum  of  Sale  of  Meal  Property  under  Decree. 

(See  page  503.) 

(Annex  printed  notice  of  sale.) 

The  premises  described  in  the  annexed  notice  of  sale  wiU 
be  sold  upon  the  following  terms  and  conditions,  to  wit : 
(Here  state  terms  and  conditions  of  sale,'  e.  g.) 

1,  Ten  per  cent  of  the  purchase  money  will  be  required  to 
be  paid  down  upon  the  sale,  and  the  balance  will  be  required 
to  be  paid  upon  delivery  of  the  deed  (or,  on  the  day 

of  ,  18    ,  when  a  deed  for  the  premises  sold  will  be 

delivered). 
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2.  The  premises  will  be  sold  in  parcels,  as  follows,  etc.: 

3.  Each  purchaser  will  be  required  to  sign  a  memorandnm 
of  his  purchase,  stating  the  terms  and  conditions,  upon  the 
same  being  struck  down. 

{To  lie  Added  at  Foot  of  Above,  and  Signed  by  Purchaser.) 
I  have  this  day  purchased  the  premises  first  described  in 
the  annexed  printed  notice  of  sale,  for  the  sum  of  dol- 

lars, upon  the  terms  and  conditions  above  stated,  and  agree 
to  pay  the  said  sum  therefor  as  per  said  terms  and  condi- 
tions. 
Dated, 

(Signed.) 

I  have  this  day  purchased  the  premises  secondly  described 
in  the  annexed  printed  notice  of  sale,  etc. 
Dated, 

(Signed.) 

No.  158. 
Sheriff^  s  Deed  on  Sale  in  Partition. 

(See  page  503.) 

This  indenture,  made  this  day  of  ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  eighty  , 

between  R.  H.,  sheriff  of  the  county  of  ,  of  the  first 

part,  and  of  the  second  part. 

Whereas,  at  a  special  term  of  the  Supreme  Court  of  the 
State  of  New  York,  held  at  ,  on  the  day  of  , 

one  thousand  eight  hundred  affd  eighty  ,  it  was,  among 

other  things,  ordered,  adjudged  and  decreed  by  the  said 
court,  in  a  certain  action  then  pending  in  the  said  court, 
between  ,  plaintiff,  and  ,  defendant ;   that  all 

and  singular  the  premises  mentioned  in  the  complaint  in 
said  action,  and  hereinafter  described,  be  sold  at  public 
auction,  according  to  the  rules  and  practice  of  said  court 
(by  or  under  the  direction  of  the  sheriff  of  county) ; 

that  public  notice  of  the  time  and  place  of  such  sale,  be  given 
according  to  law  and  the  rules  and  practice  of  said  court,  and 
that  any  of  the  parties  in  said  action  might  become  a  pur- 
chaser or  purchaser  on  such  sale ;  that  after  said  sale  a  re- 
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port  thereof  be  made  (by  said  sheriff),  and  after)  such  rie- 
port  shall  have  been  duly  confirmed,  then  that  a  good  and 
sufficient  deed  or  deeds  of  conveyance  for  the  same  be  exe- 
cuted (by  him)  to  the  purchaser  or  purchasers. 

And  whereas,  the  said  sheriff,  in  pursuance  of  the  order 
and  judgment  of  the  said  court,  did,  on  the  day  of 

18    ,  sell  at  public  auction,  at  ,  the  premises  in 

the  said  order  and  judgment  mentioned,  due  notice  of  the 
time  and  place  of  such  sale  being  first  given,  agreeably  to 
the  said  order ;  at  which  sale  the  premises  hereinafter  de- 
scribed were  struck  off  to  the  said  party  of  the  second  part, 
for  the  sum  of  dollars,  that  being  the  highest  sum 

bidden  for  the  same  ;  and  the  said  sale  having  been  duly 
confirmed  upon  a  report  thereof,  by  an  order  bearing  date 
the  day  of  ,  18    . 

Now  this  indenture  witnesseth,  that  the  said  sheriff,  the 
party  of  the  first  to  these  presents,  in  order  to  carry  into 
effect  the  sale  so  made  by  him  as  aforesaid,  in  pursuance 
of  the  order,  and  judgment  of  said  court,  and  in  conformity 
to  the  statute  in  such  case  made  and  provided,  and  also  in 
consideration  of  the  premises,  and  of  the  said  sum  of 
money  so  bidden  as  aforesaid,  being  first  duly  paid  -by  the 
said  party  of  the  second  part,  the  receipt  whereof  is  .hereby 
acknowledged,  hath  bargained  and  sold,  and  by  these  pres- 
ents doth  grant  and  convey  unto  the  said  party  of  the 
second  part. 

( Where  the  judgment  specifies  the  particular  party  or 
parties,  whose  right,  title  or  interest  is  directed  to  he  sold, 
here  insert  as  follows:  "All  the  right,  title  and  interest  of 
A.  B.,  C.  D.  [naming  the  particular  party  or  parties  whose 
right  or  interest  is  so  directed  to  be  sold,  without  naming 
any  of  the  other  parties  to  the  action]  in  and  to.") 

All  (here  insert  description  of  premises  sold). 

To  have  and  to  hold  all  and  singular  the  premises  above 
mentioned  and  described,  and  hereby  conveyed,  or  intended 
so  to  be,  unto  the  said  party  of  the  second  part,  his  heirs 
and  assigns,  to  his  and  their  only  proper  use,  benefit  and 
behoof,  forever. 

In  witness  whereof,  the  said  party  of  the  first  part,  sher- 
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iflE  as  aforesaid,  hatli  hereunto  set  his  hand  and  seal,  the 
day  and  year  first  above  written. 

R.  H.,     [L.  s.j 
Sheriff  of  the  County  of 
Sealed  and  delivered  in 
presence  of 

State  of  New  Yoek, 
County  of  ,       I  **• 

On  this  day  of  >  18    ,  before  me,  the  subscri- 

ber, personally  appeared  R.  H.,  sheriff  of  the  county  of 
,  to  me  known  to  be  the  same  person  described  in  and 
who  executed  the  foregoing  conveyance,  and  acknowledged 
that  he  executed  the  same. 


No.  159. 
Sheriff''  s  Deed  on  Sale  in  Mortgage  Case. 

(See  page  503.) 

This  indenture,  made  this  day  of  ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  eighty  , 

between  E,.  H.,  sheriflE  of  the  county  of  ,  of  the  first 

part,  and  ,  of  ,  of  the  second  part ; 

Whereas,  at  a  special  term  of  the  Supreme  Court  of  the 
.  State  of  New  York,  held  at  ,  on  the  day  of  , 

one  thousand  eight  hundred  and  eighty  ,  it  was  among" 

other  things,  ordered,  adjudged  and  decreed,  by  the  said 
court,  in  a  certain  action  then  pending  in  the  said  court,  be- 
tween ,  plaintiff,  and  ,  defendant,*  that  all  and 
singular  the  premises  described  in  a  certain  mortgage  exe- 
cuted by  to.  ,  and  recorded  in  county  clerk's 
office,  in  liber  ,  at  page  ,  and  being  the  same 
premises  mentioned  in  the  complaint  in  said  action,  and  in 
said  judgment  described,  or  so  much  thereof  as  might  be 
sufficient  to  raise  the  amount  due  to  the  plaintiff  for  prin- 
cipal, interest  and  costs  in  said  action,  and  which  might  be 
sold  separately  without  material^  injury  to  the  parties  inter- 
ested, be  sold  at  public  auction  according  to  the  course  and 
practice  of  said  court  (by  or  under  the  direction  of  the 
sheriff  of           county) ;  f  that  the  said  sale  be  made  in  the 
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county  where  the  said  mortgaged  premises,  or  the  greater 
part  thereof,  are  situated ;  that  public  notice  of  the  time 
and  place  of  such  sale,  be  given  according  to  law  and  the  rules 
and  practice  of  said  court,  and  that  any  of  the  parties  in  said 
action  might  become  a  purchaser  or  purchasers  on  such 
sale ;  that  a  good  and  sufficient  deed  or  deeds  of  convey- 
ance for  the  same  be  executed  (by  said  sheriff)  to  the  pur- 
chaser or  purchasers  of  said  premises,  or  such  part  or  parts 
thereof,  as  shall  be  sold ;  and. 

Whereas,  the  said  sheriff,  in  pursuance  of  the  order  and 
judgment  of  the  said  court,  did,  on  the  day  of  , 

18    ,  sell  at  public  auction  at  ,  the  premises  in  said 

order  and  judgment  mentioned,  due  notice  of  the  time  and 
place  of  such  sale  being  first  given,  agreeably  to  the  said 
order ;  at  which  sale  the  premises  hereinafter  described 
were  struck  off  to  the  said  party  of  the  second  part,  for  the 
sum  of  dollars,  that  being  the  highest  sum  bidden  for 

the  same ; 

Now,  this  indenture  witnesseth. 

(Close  as  in  form  No.  157.) 


No.  160. 

General  Form  of  Sheriff'' s  Deed  of  Real  Estate  Under  a 

Decree. 

(See  page  503.) 

Same  as  in  form  No.  158  down  to  *,  then  recite  provisions 
of  the  decree  applicable;  e.  g.,  "that  all  and  singular  the 
premises  described  in  the  complaint  in  said  action,  and  here- 
inafter described,  be  sold  at  public  auction,  etc." 

(Close  as  in  form  No.  158  from  f,  leaving  out  the  word 
"mortgaged.") 


No.  161. 
Report  of  Sale  Under  Decree. 

(See  pages  503,  504.) 

{In  Partition.) 
(Title  of  action.) 

To  the  Supreme  Court  of  the  State  of  New  Yorlc  : 

In  pursuance  of  the  decree  entered  herein,  on  the 
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day  of  ,  18    ,  I,  E,.  H.,  sheriff  of  the  coimty  of  , 

respectfully  report  that  I  gave  due  notice  of  the  time  and 
place  of  said  sale,  by  causing  a  notice  thereof  to  be  pub- 
lished once  in  each  week  for  six  weeks  successively,  next 
preceding  the  day  of  sale  therein  mentioned,,  in  ,  a 

public  newspaper  printed  in  said  county  ;  and  also  by  fast- 
ening up  in  three  public  places  in  the  town  where  the  said 
premises  are  situated,  and  were  advertised  to  be  sold,  six 
weeks  next  preceding  the  day  of  such  sale,  copies  of  the 
said  printed  notice  ;  proof  of  which  publication  and  post- 
ing, together  with  a  copy  of  such  notice,  is  hereto  annexed, 
and  forms  a  part  of.  this  my  report ;  that  at  the  time  and 
place  mentioned  in  said  notice,  I  exposed  the  said  premises 
for  sale  at  public  auction,  and  the  same  were  then  and  there 
struck  oflE  to  for  the  sum  of  dollars,  that  being 

the  highest  sum  bidden  therefor,  and  he  being  the  highest 
bidder ;  and  that  the  said  has  signed  a  written  mem- 

orandum, stating  the  terms  and  conditions  of  said  sale, 
which  is  hereto  annexed,  and  forms  a  part  of  this  my  re- 
port, and  correctly  shows  said  terms  and  conditions  ;  that  I 
have  received  from  the  said  the  sum  of  dollars, 

pursuant  to  said  terms  of  sale.* 

All  of  which  is  respectfully  submitted. 

Dated, 

K  H., 
Sheriff  of  the  County  of 
State  op  New  York, 


County  of  ' 

E..  H.,  being  duly  sworn,  says,  that  the  foregoing  report 
by  him  subscribed  is  true. 


Subscribed  and  sworn  to  before  me, 
this  day  of  18    . 


R.  H. 


{Final  Report  in  Partition.) 
To  the  Supreme  Court  of  the  State  of  New  York : 

In  pursuance  of  the  decree  entered  herein  on  the 
day  of  5  18    ,  and  of  the  order  confirming  my  report 

of  sale  thereunder,  bearing  date  the  day  of  18    , 

entered  herein  on  the  day  of  ,18     ,  I  R.  fi., 

sheriff  of  the  county  of  ,  respectfully  report :  * 
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That  on  the  day  of  ,18     ,1  received  from 

,  the  purchaser  on  said  sale,  the  sum  of  dollars, 

being  the  balance  of  the  purchase  price  ;  and  executed  and 
delivered  to  him  a  deed  of  the  said  premises  so  sold  by  me. 
That  out  of  said  purchase  money  I  have  retained  the  sum  of 
dollars  for  my  fees  and  disbursements,  and  I  have 
disposed  of  the  balance  thereof  as  follows :  (Here  state  pay- 
ments as  directed  by  decree.) 

That  I  have  taken  receipts  for' said  payments,  vrhich  are 
hereto  annexed. 
Dated, 

R.  H.,  Sheriff,  eto. 
(Add  verification  as  above.) 

{In  Foreclosure.) 
Same  as  above,  {In  Partition),  down  to  *,  then  add,  same 
as  above  {Final  Report  in  Partition),  after  *. 

{In  Other  Cases.) 
Same  as  above  {In  Partition)  and  {Final  Report  in  Par- 
tition), if  a  report  of  sale  is  required  by  decree  before  deed ; 
and  same  as  above  {In  Foreclosure),  if  report  of  sale  is  made 
after  deed. 


No.  162- 

Return  on  Warrant  for  Defaulting  Witness. 

(See  page  570.) 

(Same  as  form  No.  37.) 


No-  163. 

Certificate  of  Service  of  Siipervisor'  s  Subpoena. 

(See  page  508 ) 

County  of  ,  ss.: 

I  certify  that  on  the  day  of  ,  18    ,  at  ,1 

served  the  annexed  subpoena  upon  A.  B.,  by  reading  the 
same  to  him,  and  delivering  to,  and  leaving  with,  him  a 
copy  thereof. 

Dated, 

R.  H.,  Sheriff]  etc. 


Forms  for  Sheriffs.  807 

No.  164. 

Return  on  Warrant  for  Fines  Under  Military  Code. 

(See  page  510.) 

(Same  as  form  No.  131.) 


No.  165. 

Return  on  'Warrant  for  Removal  from  Indian  Lands. 

(See  page  514.) 

County  of  ,  ss.:   . 

I  certify  that  pursuant  to  the  commands  of  the  "wdthin  (or 
annexed)  warrant,  I  have  removed  A.  B.  from  the  lands  in 
said  warrant  mentioned.. 

Dated, 

E.  H.,  Sheriff,  etc. 

{On  Warrant  for  Commitment  on  a  Re-entry.) 
County  of  ,  ss.  : 

I  certify  that  I  have  executed  the  within  (or  annexed) 
warrant  by  arresting  A.  B.  and  committing  him  to  the  jail 
of  the  county  of 

Dated, 

R.  H.,  Sheriff,  etc. 


\  

No  166. 

Certificate  of  Service  of  Comptroller''  s  Notification. 

(See  page  515.) 

County  of  ,  ss.: 

I  certify  that  on  the  day  of  ,  18    ,  at  ,1 

served  the  within  notification  upon  A.  B.,  within  named, 
by  delivering  to,  and  leaving  with,  him  a  copy  thereof  (or 
•* '  by  leaving  a  copy  thereof  at  the  usual  place  of  abode  of 
the  said  A.  B.") 

That  the  said  A.  B.,  resides  at  ,  in  'the  county 

of 

Dated, 

E,.  H. ,  Sheriff,  etc. 


808  FoKMS  FOR  Sheriffs. 

No.  167. 
Return  on  County  Treasurer' sWarrant for  Taxes. 

(See  page  516.) 

Same  as  form  No.  114.      Substituting  the  word'"«)ar- 
ranV  for  '•'■execution.'''' 


No.  168. 
Return  on  Treasurer''  s  Warrant  for  Tax  on  Debt  Owiny 

Non-Resident. 

(See  pages  517,  518.) 

Same  as  form  No.  114,  substitutiag  the  word  '^^  warranV 
for  '■'■execution,''''  and  where  schedule  annexed  contains- 
names  of  more  than  one,  making  separate  return  as  to  each 
person,  naming  each. 


No.  169. 

Return  on  Warrant  for  Taxes  Against  Persons  Removed- 

from,  County. 

(See  page  518.) 

Same  as  form  No.  114,  substituting  the  word  '■'■  warranV" 
for  '■'■  execution''''  and  omitting  the  words  "  lands  and  tene- 
ments.'''' 


No.  170. 

Return  on  County  Treasured  s  Warrant  Against  Collector, 

(See  page  520.) 

County  of  ,  ss.  : 

I  certify  that  I  have  made  the  whole  amount  directed  to 
be  made  by  the  within  warrant,  together  with  my  fees. 

Or,  "  I  certify  that  I  have  made  the  sum  of  dollars 

upon  the  within  warrant,  exclusive  of  my  fees,  and  that  the 
said  collector  has  no  goods  and  chattels,  lands  and  tene- 
ments, within  my  county,  from  which  to  make  the  residue^ 
of  the  sum  mentioned  in  the  within  warrant." 

Or,  ' '  I  certify  that  the  within  named  collector  has  no  goods. 
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and  chattels,  lands  and  tenements,  within  my  county,  out 
of  which  to  make  the  within  named  sum,  or  any  part 
thereof." 
Dated, 

R.  H.,  Sheriff,  etc. 


No.  171. 
Return  on  Warrant  to  Obtain  Possession  of  Canal  Prop- 
erty. 

(See  pages  521,  522.) 

County  of  ,  ss.: 

I  certify  that  I  have  executed  the  within  warrant  by  re- 
moving from  the  premises,  therein  named,  all  persons  found 
in  possession  thereof,  and  taking  into  my  custody  the  books, 
papers,  and  other  things  named  in  the  inventory  hereto 
annexed,  and  delivering  the  same  to  ,  canal  commis- 

sioner (or  to  ,  agent  of  ,  canal  commissioner). 


Dated, 


R.  H.,  Sheriff,  etc. 
(Or,  constable,  etc.) 


No.  172. 
Brnid  for  Jail  Liberties. 

(See  pages  544,  545.) 

Know  all  men  by  these  presents:  That  we  (here  name 
prisoner),  and  A.  B.,  of  ,  merchant,  and  C.  D.,  of 

,  merchant,  are  held  and  firmly  bound  unto  R.  H., 
sheriflE  of  the  county  of  ,  in  the  sum  of  dollars, 

to  be  paid  to  the  said  R.  H.,  or  to  his  certain  attorney, 
executor' s,  administrators  or  assigns  ;  for  which  payment, 
well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  ex- 
ecutors and  administrators,  jointly  and  severally,  firmly  by 
these  presents. 

Sealed  with  our  seals,  and  dated  the  day  of  , 

in  the  year  one  thousand  eight  hundred  and  eighty 

Whereas,  the  above  bounden  ,  is  now  in  the  custody 

of  the  said  R.  H.,  sheriff  of  the  county  of  ,  by  virtue 

of  (here  recite  process  under  which  he  is  held  ;  e.  g.,  "by 
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virtue  of  an  execution  issued  out  of -the  Suprenie  Court  of 
this  State,  in  an  action  in  which  E.  D.  is  plaintiff  and  the^ 
said  is  defendant,  against  the  said  for  dol- 

lars damages  and  costs,  which  execution  bears  date  the 
day  of  18     ,  and  was  received  by  sg,id  sheri-ff  on. 

the  day  of  ,  18    .") 

Now,  therefore,  the  condition  of  this  obligation  is  such, 
that  if  the  said  shall  remain  a  prisoner  in  the  custody 

of  the  said  sheriff,  and  shall  not,  at  any  time,  or  in  any 
manner,  escape  or  go  without  the  liberties  of  the  jail  of  the 
county  of  ,  as  duly  established,  until  discharged  by 

due  course  of  law,  then  this  obligation  to  be  void,  else  to 
remain  in  full  force. 

a;  B.     [l.  s.] 

C.  D.     [L.  s.] 

Sealed  and  delivered  in 

the  presence  of 


State  of  New  York, 

^  So. 


County  of  , 

On  this  day  of  >  18    ,  before  me  personally 

appeared  ,  A.  B.  and  C.  D.,  to  me  known  to  be  the 

same  persons  named  in  and  who  executed  the  foregoing  in- 
strument, and  severally  acknowledged  the  execution  thereof . 

State  of  New  York,  ) 
County  of  .       [  **•  • 

A.  B.  and  0.  D.,  being  severally  duly  sworn,  say,  and 
each  for  himself  says,  that  he  is  a  freeholder  (or  house- 
holder) and  resident  of  the  county  of  ,  and  is  worth 
the  sum  of  dollars,  over  and  above  all  his  debts  and 
liabilities,  and  exclusive  of  his  property  exempt  from  levy 
and  sale  by  execution. 

A.  B. 

C.  D. 
Severally  subscribed  and  sworn  to  before  ) 
me,  this  day  of  ,  18    .        ) 
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No.  173. 

Acknowledgment  of  Surrender  of  Defendant  by  Bail,  on 
Bond  for  Jail  Liberties. 

(See  page  545.) 

I  hereby  acknowledge  the  surrender  of  the  within  named, 
,  defendant,  to  me,  this  day  of  ,18     ,  by 

A.  B.  and  C.  D.,  his  sureties  in  the  within  bond,  by  the  de- 
livery to  me  of  the  said  ,  defendant. 

R.  H.,  Sheriff,  etc. 


No.  174. 
Certificate  of  Surrender  of  Defendant  by  Ms  Bail. 

(See  page  545.) 

(Title  of  cause.) 
County  of  ,  ss.  : 

i  hereby  certify  that  ,  the  surety  (or  sureties),  in  the 

undertaking,  given  by  ,  defendant,  upon  his  discharge 

from  my  custody,  on  the  day  of  ,  18     ,  has  (or 

have)  this  day  of  ,  18     ,  surrendered  the  said 

,  defendant,  by  delivering  him  into  my  custody. 

R.  H.,  Sheriff,  etc. 


No.  175. 

Assignment  of  Bond  for  Jail  Liberties. 

(See  page  547.) 

Know  all  men  by  these  presents :  That  I,  R.  H.,  sheriff 
of  the  county  of  ,  do  hereby  assign  and  set  over,  pur- 

suant to  the  statute  in  such  case  made  and  provided,  the 
within  bond,  to  B.  F.,  the  plaintiff  therein  named. 

R.  H.,  Sheriff,  etc.     [l.  s.J 

Signed,  sealed  and  delivered  ) 
in  the  presence  of  f 

(Add  acknowledgment.) 
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No.  176. 
R&port  to  Supermsors  of  Moneys  Received. 

To  the  Board  of  Supermsors  of  the  County  of 

I,  the  undersigned,  as  sheriflE  of  said  county,  respectfully 
report,  pursuant  to  chapter  404  of  the  Laws  of  1863,  that 
the  following  is  a  true  statement  and  account  of  aU  the 
moneys  received^  by  me  as  such  sheriff,  on  account  of  any 
fine,  penalty  or  other  matter  in  which  said  county  has  an 
interest,  with  the  time  when,  and  the  persons  from  whom, 
the  same  was  received,  and  on  what  account,  from  and  in- 
cluding the  first  day  of  November,  18    ,  to  date. 

And  I  further  report,  that  all  of  said  moneys  were  by  me 
duly  paid  over  to  the  treasurer  of  said  county,  whose  re- 
ceipts therefor  are  hereto  annexed. 

Received. 

18    .   Nov.  2.    Received  of  A.  B.,  on  account  of  fine 

for  (here  state  particulars) $25  00 

Dec.  3.   Received  of  C.  D.,  on  etc 10  00 

$35  00 
Paid. 

18    .   Nov.  2.   Paid  to  County  Treasurer $25  00 

Dec.  3.   Paid  to  County  Treasurer 10  00 

$35  00 

Dated,  Nommber  1,  18    .  , 

R.  H.,  Sheriff,  etc. 
County  of  ,  ss. : 

R.  H.,  being  duly  sworn,  says,  that  the  foregoing  report, 
by  him  subscribed,  contains  a  correct  statement  and  account 
of  all  moneys  by  him  received  as  sheriff  of  said  county,  on 
account  of  any  fine  or  penalty,  or  any  matter  in  which  said 
county  is  interested,  from  and  including  this  first  day  of 
November,  18    ,  to  and  including  the  date  thereof. 

R.  H. 
Subscribed  and  sworn  to  before  me, 
this  day  of  18    . 


rORMS  FOR  CORONER. 


No.  177. 
OatTi. 

(See  page  606.) 

See  form  No.  1,  ante. 

Note  — For  forms  generally,  where  coroner  acts  as  sheriff  "forms  for  sheriff" 
anay  be  used,  substituting  "coroner"  for  "sherifE." 


No.  178. 

Resignation. 

(See  page  607.) 

Same  as  form  No.  7,  dnte,  substituting,  "coroner"  for 
"sheriff." 


No.  179. 

Designation  of  Coroner  to  Execute  office  of  Sheriff. 

(See  page  610.) 

To  all  whom  it  may  concern,  know  ye :  That  whereas,  a 
vacancy  has  occurred  in  the  office  of  sheriff  of  the  county 
of  ,  and  there  is  no  under-sheriff  of  such  county  now 

in  office  (or,  "and  the  office  of  under-sheriff  has  also  be- 
come vacant,"  or,  "and  the  under-sheriff  has  become  in- 
capable of  executing  said  office") ;  and, 

Whereas,  there  is  now  more  than  one  coroner  of  said 
county  in  office ; 
52 
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Now,  therefore,  I,  ,  county  judge  of  said  county,  do 

hereby,  pursuant  to  tlie  statute  in  sucli  case  made  and  pro- 
vided, designate  R.  C,  one  of  the  coronersof  said  county^ 
to  execute  the  office  of  sheriff  of  the  said  county  of  , 

until  a  sheriff  thereof  shall  be  elected  or  appointed,  and 
qualified. 

Dated  at  ,  this  day  of   .        ,  18    . 

County  Judge  of  County^ 


No.  180. 

Bond,  When  Designated  as  SJieriff. 

(See  page  610.) 

Same  as  form  JSFo.  2,  ante,  substituting  a  recital  of  the 
designation  of  coroner  to  act  as  sheriff,  instead  of  the  elec- 
tion or  appointment  of  sheriff,  and  substituting  "coroner" 
for  "sheriff." 


No   181. 
Bond  of  Sole  Coroner,  Acting  as  Sheriff. 

(See  page  611.) 

Same  as  last,  reciting  the  vacancy  of  office  of  sheriff  and" 
of  under-sheriff,  and  the  fact  that  he  is  sole  coroner,  instead, 
of  the  designation  to  act  as  sheriff. 


No.  182. 

Oath  to  Jury,  Witness,  and  Interpreter. 

(See  pages  628,  627.) 

{To  Foreman  of  Jury.) 
You  do  swear  that  you  will  well  and  truly  inquire  wha 
the  person  whose  body  you  have  just  viewed  was,  and  when, 
where  and  by  what  means  he  came  to  his  death  (or  was 
wounded),  and  into  the  circumstances  attending  the  death 
(or  wounding),  and  render  a  true  verdict  thereon,  according 
to  the  evidence  offered  to  you,  or  arising  from  the  inspection, 
of  the  body :  so  help  you  God. 
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{To  Jurors.) 
The  same  oath  which  C.  D.,  the  foreman  of  this  inquest, 
liath  taken  on  his  part,  yon  and  each  of  you  do  now  take, 
and  shall  well  and  truly  observe  on  your  part :  so  help  you 
God. 

{To  Witness.) 
The  evidence  you  shall  give  upon  this  inquest  touching 
the  death  (or  wounding)  of  (or,  ' '  of  the  person  whose 

'body  has  been  viewed"),  shall  be  the  truth,  the  whole  truth, 
and  nothing  but  the  truth  :  so  help  you  God. 

{To  Interpreter.) 
You  shall  truly  interpret  to  ,  the  witness,  the  oath 

administered  to  him  upon  this  inquest ;  and  shall  also  truly 
interpret  between  the  coroner,  the  jury  (the  counsel),  and 
the  witness :  so  help  you  God. 


No.  183. 

Suhpcena. 

(See  page  635;) 

In  the  Name  of  the  People  of  the  State  of  New  York : 

To 

You,  and  each  of  you,  are  hereby  commanded,  that  all 
business  and  excuses  being  laid  aside,  you  be  and  appear 
before  the  undersigned,  one  of  the  coroners  of  the  county  of 

,  at  ,  on  the  day  of  next,  at 

o'  clock,     .  M.  (or  forthwith),  then  and  there  to  testify  on  an 
inquest  upon  the  body  of  (or,  "upon  the  body  of  a 

person  whose  name  is  not  now  known");  and  hereof  fail 
not  at  your  peril. 

Witness  the  hand  of  said  coroner,  this  day  of  , 

18    . 

,  Coroner. 
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No.  184. 
Attachment  Against  Witness. 

(See  page  626.) 

The  People  of  the  State  of  New  TorTc,  to  the  Sheriff  of  the 
County  of         ■ ,  Greeting  : 
We  command  you,  that  you  attacli  A-  B.,  and  bring  him 
before  the  undersigned,  one  of  the  coroners  of  said  county, 
at  ,  forthwith,  to  testify  upon  a  certain  inquest  upon 

the  body  of  (or,  "upon  the  body  of  a  person  whose 

name  is  now  unknown") ;  and  also  to  answer  for  his  dis- 
obedience to  a  subpoena  duly  served  upon  him  requiring 
his  attendance  as  aforesaid. 

Witness  the  hand  of  the  said  coroner,  this  day  of 

,18     . 

,  Coroner. 


No.  185. 

Examination  of  Witnesses. 

(Seepages  637,  628.) 
Oounty  of  ,  ss. : 

Examination  of  witnesses,  sworn  and  examined  on  the 
day  of  5  18    ,  before  R.  C,  one  of  the  coroners 

■of  said  county,  and  ,  jurors  duly  summoned  and 

sworn  to  inquire  how  and  in  what  manner,  and  when  and 
where  A.  B.  (a  person  unknown)  came  to  his  death  (or  was 
"wounded),  and  who  such  person  was,  and  into  all  the  cir- 
"cumstances  attending  the  death  (or  wounding),  and  to  make 
^  true  inquisition  according  to  the  evidence  offered  or  aris- 
ing from  the  inspection  of  the  body. 

L.  M.,  being  duly  sworn,  says  (here  give  testimony  in 
fuU). 

(Signed)  R.  H. 

Taken,  subscribed  and  sworn  to  before  \ 
me,  this  day  of  ,  18    .      f 

R.  C,  Coroner. 
County  of  ,  ss.:  ' 

I  certify  that  the  foregoing  testimony  was  taken  by  me 
(or  under  my  direction) ;  that  the  testimony  of  each  wit- 
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ness,  as  it  appears  above,  is  all  the  testimony  of  such  wit- 
ness, and  that  the  foregoing  is  all  the  testimony  taken  upon 
STich  inquest ;  that  such  testimony  is  correctly  taken,  and 
that  the  testimony  of  each  witness  was  read  to  him  by  me 
before  subscribing. 


E..  C,  Coroner. 


No.  186. 

Inquisition. 

(See  pages  634,  630.) 

State  or  New  York, 


County  of  '  **• 

Inquisition  taken  at  ,  on  the  day  of  ,  18    , 

before  R.  C,  one  of  the  coroners  of  said  county,  upon  the 
body  of  (or  a  person  unknown),  then  and  there  lying 

dead  (or  wounded),  upon  the  oath  of  (here  name  jurors) 
good  and  lawful  men  of  said  county,  who,  being  summoned 
by  said  coroner,  and  by  him  duly  sworn  to  well  and  truly 
inquire  who  the  person  whose  body  we  had  viewed  was,  and 
when  and  by  what  means  he  came  to  his  death  (or  was 
wounded),  and  into  all  the  circumstances  attending  the 
death  (or  wounding),  do  say  upon  their  oaths,  that  the  per- 
son whose  body  we  have  viewed  was  ,  that  he  came  to 
his  death  (or  was  wounded)  on  the  day  of  18  , 
at  ,  that  (here  set  out  particularly  the  facts  and  cir- 
cumstances found). 

Examples. 

("The  said  ,  came  to  his  death  from  a  wound  inflicted 
by  a  ball  fired  from  a  pistol  in  the  hands  of  one  I.  Q.,  which 
ball  entered  the  brain  of  the  said  ,  deceased,  and  was 

the  immediate  cause  of  his  death  ;  that  the  said  wound  was 
inflicted  by  the  said  I.  Q.,  witli  the  premeditated  design  of 
causing  the  death  of  the  said  .") 

Or,  ("the said  came  to  his  death  from  ,  a  dis- 

ease with  which  he  was  afflicted,  and  that  said  death  oc- 
curred from  natural  causes,  and  not  otherwise.") 

Or,  ("  that  the  said  came  to  his  death  from  a  wound 

inflicted  upon  his  throat  with  a  razor,  and  that  said  wouniel 
was  inflicted  by  the  said  himself,  he  then  being  a  per- 

son of  unsound  mind.") 
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Or,  ("that  the  said  came  to  his  death  from  drown-' 

ing,  having  accidentally  fallen  into  the  Hudson  river  while 
fishing.") 

Or,  ("that  the  said  was  found,  etc. ;  but  that  the' 

cause  of  his  death  is  unknown ;  and  from  an  examination 
of  the  body,  and  the  testimony,  the  said  jury  are  not  able 
to  find  the  cause  thereof.") 

In  witness  whereof,  as  well  the  said  coroner  as  the  jurors 
aforesaid,  have  hereunto  set  their  hands  and  seals  this 
day  of  ,  18    . 

E,.  C,  Coroner,  [l.  s.J 
G.  H.,  Foreman,  [l.  s.] 
I.  J.,  Juror.  [L.  s.] 

(Each  j  uror  signing  and  sealing. ) 


No.  187. 

Warrant. 

(See  pages  630,  C31.) 

County  of  ,  ss. : 

In  the  Name  of  the  People  of  the  State  of  New  Yorlc  : 
To  any  peace  officer  in  this  State : 

An  inquisition  having  been  this  day  found  by  a  coroner's 
jury,  before  m^',  stating  that  ("A.  B.  has  come  to  his  death 
by  the  act  of  C.  D.  by  criminal  means,"  or,  as  the  case  may 
be,  as  found  by  the  inquisition). 

^  You  are,  therefore,  commanded  forthwith  to  arrest  the 
above  named  C.  D.,  and  take  liim  before  the  nearest  and 
most  accessible  magistrate  in  this  county. 

Dated  at  ,  the  day  of  ,  18    . 

R.  C, 
Coroner  of  the  County  of 


,     No.  188. 
Statement  to  Supervisor' s  as  to  Property. 

(See  page  633.) 

To  the  Board  of  Superiisors  of  the  County  of 
The  undersigned,  one  of  the  coroners  of  the  county  of 
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,  in  compliance  with  section  788  of  the  Code  of  Crimi- 
nal Procedure,*  herewith,  submits  the  following  stateipent 
of  all  moneys,  or  other  property,  found  upon  persons  on 
whom  inquests  have  been  held  by  him,  and  the  disposition 
thereof,  for  and  during  the  year  commencing  on  and  includ- 
ing the  day  of  ,  18  ,  to  and  including  the  date 
of  this  statement,  to  wit : 


NAME  OF  DECEASED. 

Property  found. 

How  disposed  of. 

-John  Doe 

One    silver   watch   and 
steel  chain  ;   $3.50  in 
money 

Delivered  to  county  treas- 

urer. 

Delivered  to  C.  D.,  ad- 

ministrator of  estate  of 
deceased. 

Dated, 


E.  C,  Coroner,  etc. 


County  of  ,  ss.  : 

E.  C,  being  duly  sworn,  says,  that  the  foregoing  state- 
ment is  true,  and  that  the  moneys  and  property  therein 
mentioned  have  been  delivered,  as  therein  stated,  to  the 
legal  representatives  of  the  deceased,  or  to  the  county 

treasurer. 

E.  C. 


Subscribed  and  sworn  to  before  me. 


this 


day  of 


18 


{In  Case  no  Moneys  or  Property  have  been  Found.) 

Same  as  above  to  *,  then  add,  "respectfully  reports,  that 

for  and  during  the  year  commencing  on  the  .         day  of 

,18    ,  to  and  including  this  date,  no  moneys  or  other 

property  have  been  found  upon  persons  on  whom  inquests 

have  been  held  by  him. 

Dated, 

E.  C,  Coroner,  etc. 
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ss.: 


County  of 

R.  C,  being  duly  sworn,  says,  that  the  foregoing  state- 
ment by  him  subscribed  is  true. 

R.  C. 

Subscribed  and  sworn  to  before  me,  ) 


this 


day  of 


18 


No.  189- 


Report  to  Supervisors,  as  to  Service  of  Jurors. 

(See  page  625.) 

To  the  Board  of  Supervisors  of  the  County  of 
The  undersigned,  one  of  the  coroners  of  the  county  of 

,  pursuant  to  chapter  286  of  the  Laws  of  1878,  sub- 
mits the  following  report  of  the  names  of  jurors  summoned 
by  him  and  serving  upon  coroners  inquests,  with  the  tena 
of  service  of  each,  and  upon  what  inquest  rendered,  during 
the  year  commencing  on  and  inclusive  of  the  day  of 

,  18  ,.  and  ending  on  and  inclusive  of  the  day  of  thft 
date  hereof,  to  wit : 


NAMES  or  JURORS 

Term  of  service. 

On  what  inqaest. 

J.  D      

1  day 

Body  of  T.  D. 
Body  of  8.  T. 
Body  of  T.  D. 
.Body  of  S.  T.                ' 

1  day 

C.B     

1  day 

1  dav 

Body,  of  R.  L. 

Dated  at  this  day  of  ,  18    . 

E..  C,  Coroner,  etc. 


No.  190. 

Account  Against  County. 

(See  page  636.) 

The  County  of  to  R.  C,  one  of  the  Coroners  of  saicB 

County  ; 

Dk. 

To  fees  and  expenses  on  inquest  upon  the  body  of  A.  B., 
lield  at  ,  on  the  day  of  ,  18    ,  as  follows, 

viz.: 
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Mileage  to  place  of  inquest  and  return,  five  miles, 

one  way $1  OO- 

Summoning  and  attendance  upon  jury 3  00 

Viewing  body^ 5  00 

Serving  subpoena,  20  miles  traveled 2  00- 

Swearing  five  witnesses 65" 

One  additional  day  taking  inquisition 3  00" 

Drawing  inquisition 1  00 

Copying  inquisition  for  record,  75  folios 18  75 

Making  and  transmitting  statement  to  board  of  su- 
pervisors, as  to  property  found 50' 

Issuing  warrant  for  arrest  of  C.  D.,  charged  by  the 

verdict  of  the  jury  with  a  crime .■ 25' 

Paid  R.  S.  for  use  of  room,  in  which  to  dissect 

body   2  so- 
Paid  L.  M.,  carrying  body  from  place  where  found 

to  place  where  dissection  was  had,  two  miles 1  00 

Paid  Prof.  R.  L.,  for  examination  of  stomach,  there 

being  indications  of  death  from  poisoning 25  00' 

Paid  for  sponges  used  on  dissection 75 

Paid  for  ice  used  on  body 50^ 

$64  90 

County  of  ,  ss. : 

R.  C,  being  duly  sworn,  says  that  the  items  of  the  above 
account  are  correct ;  that  the  disbursements  and  services- 
charged  therein  have,  in  fact,  been  made  or  rendered,  and 
that  no  part  thereof  has  been  paid ;  that  the  disbursements 
therein  charged  were  necessarily  actually  paid  out  by  him 
in  the  discharge  of  his  ofiicial  duties  as  and  for  the  pur- 
poses therein  stated ;  that  in  the  case  of  A.  B.,  therein,  the 
body  was  found  at  ,  and  no  nearer  place  suitable  for 

the  dissection  could  be  obtained  than  the  house  of  R.  S. ; 
that  in  the  said  case  the  testimony  pointed  towards  th&- 
poisoning  of  deceased,  and  no  satisfactory  evidence  therefif 
could  be  procured  without  a  chemical  analysis  of  the- 
stomach,  and  no  competent  expert  nearer  than  the  city  of 
could  be  procured  to- make  such  analysis,  etc. 

R.  C. 
Subscribed  and  sworn  to  before  me,  ) 

this  day  of  ,  18    .        ) 


FORMS  FOR  CONSTABLES. 


No.^  191. 
Appointment  in  Towns  where  Elected  at  Town  Meeting. 

{In  case  of  Neglect  to  Choose  such  Officers,  or  any 
of  them,  at  any  Town  Meeting.) 

(See  pages  643,  643.) 

Town  of 


County  of 

Whereas,  the  said  town  of  ,  having,  at  its  last  annual 

town  meeting,  failed  to  elect  the  full  number  of  constables 
authorized  by  law,  and  having  elected  but  four  (or  none), 
being  entitled  to  five,  whereby  a  vacancy  (or  vacancies)  in 
said  office  has  (or  have)  occurred,*  we,  the  undersigned, 
three  justices  of  the  peace  of  said  town,  do  hereby,  pursuant 
to  the  statute  in  such  case  made  and  provided,  appoint  A. 
B.  (or  A.  B.,  C.  D.,  E.  F.,  G.  H.  and  I.  J.),  of  said  town,  to 
fill  such  vacancy  (or  vacancies)  until  another  person  (or 
other  persons)  is  (or  are)  elected  or  appointed  in  his  (or 
their)  place. 

Witness  our  hands  and  seals  this  day  of  ,  18    . 

C.  D.  [l.  s.j  J  Justices  of  the 
E.  F.  [L.  s.]  i  Peace  of  the 
L.  S.     [L.  s.]     )    Town  of 

{In  Case  of  Vacancy  Occurring  by  Refusal  to  Serve,  Death, 
Resignation,  Removal  from  Town,  or  Removal  from, 
Office.) 

(See  pages  645,  646.) 

Town  of  ,     )    ^  . 

County  of  >  )       ' 

Whereas,  a  vacancy  has  occurred  in  the  office  of  constable 
of  said  town  of  ,  by  the  refusal  of  A.  B.,  elected  to 
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such  office  at  the  last  annual  to'tvn  meeting,  to  serve  (or 
other  cause,  as  the  case  may  be). 
(Conclude  as  in  above  from  *.) 

( Where  there  are  not  three  Justices  in  the  Town.) 

(See  page  646.  ■)    . 

Same  as  above  to  *,  adding,  "we,  the  undersigned,  C.  D. 
and  E.  P.,  being  the  only  justices  of  the  peace  in  said  town, 
having  associated  with  us  G.  H.,  a  justice  of  the  peace  of 
the  adjoining  town  of;  and  we,  the  said  three  justices, 
undersigned,  etc.  (closing  as  above). 


No.  192. 

Appointment  in  Towns  where  Elected  at  General  Election. 

{In  case  of  Neglect  to  Choose  such  Officers,  or  any 
of  them,  at  General  Election.) 

(See  pages  642,  643.) 
Same  as  first  form  of  No.  190  to  *,  substituting,  "at  the 
last  general  election  held  therein,''^  in  place  of,  "at  its  last 
annual  town  meeting,''^  and  adding  after  *,  "we,  the  under- 
signed, the  supervisor  and  justices  of  the  peace  (or,  "  a  ma- 
jority of  the  supervisor  and  justices  of  the  peace")  in  said 
town,  etc.  (closing  as  in  No.  190). 

[/w  case  of  Vacancy  Occurring  hy  Refusal  to  Serve, 
Death,  etc.']- 

1     (Seepages  645,  646.) 

Same  as  last  form  in  No.  190  as  far  as  given,  substituting 
" at  the  last  general  election''^  in  the  place  of  "at  the  last 
annual,  town  meeting,^''  closing  as  next  above. 


So-  193. 

Resignation. 

(See  page  645.) 

[  Where  Elected  at  Town  Meeting.] 

To  CD,  E\  F.  and  G.  H.,  Justices  of  the  Peace  of  the 
town  of 
I  hereby  tender  my  resignation  of  the  office  of  constable 
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of  said  town,  for  the  reason  tfiat  my  health  will  not  permit 
the  discharging  the  duties  thereof  (or  other  reason). 
Dated, 

A.  B. 
[  Where  Elected  at  General  Election.} 

To  I.  J.,  Supervisor,  and  C.  D.,  E.  F.  and  G.  H.,  Justices 
of  the  Peace  of  the  Town  of 
(Then  proceed  as  in  above.) 


No.  194. 
Oath. 

(See  page  647.) 

(See  form  No.  1,  ante.) 


No.  196. 

Bond. 

(See  pages  64T,  648.') 
We,  A.  B.,  elected  (or  appointed)  constable  of  the  town 
of  ,  in  the  county  of  ,  and  0.  D.,  and  E.  P.,  of, 

etc.,  as  his  sureties,  do  hereby,  joiatly  and  severally,  prom- 
ise and  agree  *to  pay  to  each  and  every  person  who  may  be 
entitled  thereto,  all  such  sums  of  money  as  the  said  consta- 
ble may  become  liable  to  pay  on  account  of  any  execution 
which  shall  be  delivered  to  him  for  execution ;  and  also  to 
pay  each  and  every  such  person  for  any  damages  which  he 
may  sustain  from  or  by  any  act  or  thing,  done  by  the  said 
A.  B.,  by  virtue  of  his  office  of  constable. 
Witness  our  hands  and  seals  this  day  of 

A.  B. 
C.  D. 
E.  F. 
Executed  ia  the  presence  of  Gr.  H.,  supervisoi?  (or, 
town  clerk). 

{Approval  of  Above  to  he  Indorsed.) 
I  approve  of  the  sufficiency  of  the  sureties  within  named. 
Dated, 

G.  H.,  Supervisor. 

(Or,  I.  J.,  town  clerk.) 


> 
[L. 

S.J 

[L. 

S.J 

[L. 

S.J 

5r, 

I.  J., 
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No.  196. 
Bond  Under  Military  Cbde. 

(See  page  649.) 

Same  as  form  No.  6,  ante,  substituting  "constable"  for 
"sheriff." 

{The penalty  of  this  hond  is  such  sum  as  may  he  ap- 
,proi}ed  hy  the  county  judge.) 


No.  197. 

Certificate  and  Requisition  for  Sheriff  to  Execute  Mandate^. 

(See  page  650.) 

Town  of 


County  of  '  **" 

I,  the  undersigned  constable  of  the  town  of  ,  in  the- 

county  of  ,  having  reason  to  apprehend  that  resistance 

will  be  made  to  the  execution  of  the  annexed  mandate 
issued  by  ,  justice  of  the  peace,  and  to  me  delivered 

for  execution,  do  hereby  deliver  the  same  to  you  as  sheriff' 
of  said  county,  for  execution,  pursuant  to  the  provisions  of 
section  3158  of  the  Code  of  Civil  Procedure,  and  require 
you  to  execute  the  same. 

The  following  are  the  facts,  giving  me  reason  to  appre- 
hend resistance  as  aforesaid  (here  set  out  the  facts  in  full.)* 

Dated, 

A.  B.,  Constable. 


No.  198. 

Return  of  Service  of  Summons  and  Complaint. 

(See  pages  656,  659.) 

Personally  served  the  day  of  >  18    ,  by  deliv- 

ering to  and  leaving  with  A.  B.,  the  defendant  (or  "by  de- 
livering to  and  leaving  with  A.  B.  and  C.  D.,  defendants, 
each"),  true  copies  of  the  within  summons  and  complaint- 
Fees. 

H.  B.,  Constable. 
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No.  199. 

Return  on  Service  of  Summons. 

(See  pages  657,  660.) 

( Where  Personally  Served.) 

Personally  served  the  day  of  ,  18    ,  by  deliv- 

ering to  and  leaving  witli  A.  B.,  defendant,  a  copy  thereof. 
Pees. 

H.  B.,  Constable. 

Or,  Personally  served  the  day  of  ,  18    ,  on  A. 

B.  and  C.  D.,  defendants,  by  delivering  to,  and  leaving  vdth, 
each  of  them  a  copy  thereof. 

•    Or,  Personally  served  the  day  of  ,  18    ,  on  A. 

B.,  defendant,  and  the  day  of  18    ,  on  C.  D.,  de- 

fendant, by  delivering  to,  and  leaving  -with.,  each  a  copy 
thereof. 


No.  200- 

-Return  on  Service  of  Summons  upon  Corporation  or 

Association. 

(See  pages  657,  659.) 
Personally  served  the  day  of  ,  18    ,  by  deliv- 

ering to,  and  leaving  vrith  A.  B.  (president,  director,  tms- 
tee,  or,  as  the  case  may  be),  of  the  defendant,  corporation, 
a  copy  thereof. 

{Where  Corporation,  or  Association,  has  Designated  Or 
Person  on  whom  Service  may  be  Made.) 

Personally  served  by  delivering  to,   and  leaving  with 
(naming  person  designated),  a  copy  thereof. 

(Signature.) 
Fees. 


No.  201. 

Return  on  Summons  that  Defendant,  or  Person  Desig- 
nated, cannot  be  Found,  etc. 

(See  pages  657,  658,  660.) 

The  defendant  (or  person  designated,  naming  him)  cannot, 
after  due  diligence,  be  found  in  the  county  of 
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Or,  C.  D.  (person  designated),  is  dead  (or  has  ceased  to 
Teaide  in  the  county  of  ). 

Or,  A.  B.,  the  defendant,  cannot,  after  due  diligence,  be 
served  for  the  reason  (stating  why). 

Or,  The  defendant,  A.  B.,  cannot,  after  due  diligence,  be 
found  in  the  county  of  ,  and  his  last  place  of  residence 

<jannot  be  ascertained. 

R.  G.,  Constable. 

Fees. 


No.  202. 

RetutJi  on  Order  of  Arrest. 
(See  page  663.) 

I  have  arrested  the  defendant,  A.  B.,  and  have  him  here 
before  the  court ;  and  I  have  notified  the  plaintiff  thereof 
(or,  "have  not  notified  the  plaintiff  for  the  reason  that  I 
could  not  do  so,  with  reasonable  diligence ' ' ). 

Or,  I  have  not  been  able  to  find  the  defendant,  A.  B., 
within  the  county  of 

Or,  I  have  arrested  the  defendant,  A.  B.,  and  have  him 
here,  etc.,  but  have  not  been  able  to  find  the  defendant,  C. 
D.,  in  the  county  of  ;  and  I  have  notified  the  plaintiff 

of  the  arrest  of  the  said  A.  B. 

Dated, 

(Signature.) 


No.  203. 

Inventory  of  Property  Attached. 

(See  page  666  ) 

Inventory  of  property  attached  under  the  vdthin  (annexed 
■or  foregoing)  attachment,  to  wit : 

1  black  mare,  estimated  value $25  00 

i  buggy,  "  "     50  00 


$75  00 

Dated, 

(Signature.) 
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No.  204. 

Return  on  Attachment. 

(See  page  667.) 

By  virtue  of  the  within  (annexed  or  foregoing)  attach- 
ment, I  did,  on  the  day  of  ,  18  ,  seize  and  take 
possession  of  the  property  in  the  inventory,  a  copy  of 
which,  certified  by  me,  is  hereto  annexed,  mentioned,  at 
,  in  the  county  of  ;  that  thereupon  I  did  imme- 
diately make  such  inventory  as  aforesaid ;  *  that  on  tlie 
day  of  ,  18  ,  I  served  upon  the  defendant,  A. 
B.,  the  summons  hereto  annexed,  together  with  the  annexed 
warrant,  and  the  inventory  of  which  the  annesped  is  a  cer- 
tified copy,  by  delivering  to,  and  leaving  with  him  person- 
ally, a  copy  of  each,  duly  certified  by  me. 

Or,  1.  Add  after  *,  ."that  the  said  A.  B.,  defendant,  could 
not  with  reasonable  diligence,  be  found  within  the  county 
of  ,t  and  that  I  served  the  annexed  summons  and  war- 

rant of  attachment,  together  Svith  the  inventory  of  which 
the  annexed  is  a  certified  copy,  by  leaving  a  copy  of  each, 
duly  certified  by  me,  at  the  last  place  of  residence  of  the 
said  defendant,  in  the  county  of  ,  with  a  person  of 

suitable  age  and  discretion,  to  wit,  at  ,  in  said  county, 

with  C.  D.,  a  person  of  the  age  of  ,  etc." 

Or,  2.  Same  as  1  above,  adding  after  f,  "and  no  person 
could  be  found  at  the  last  place  of  residence  of  said  defend- 
ant, in  said  county,  of  suitable  age  and  discretion  with 
whom  to  leave  copies  thereof ;  and  that  I  served  the  an- 
nexed summons  and  warrant  of  attachment,  together  with 
the  inventory  of  which  the  annexed  is  a  certified  copy,  Jby 
posting  a  copy  of  each,  duly  certified  by  me,  on  the  outer 
door  of  the  last  place  of  residence  of  said  defendant  afore- 
said ;  and,  also,  by  depositing  a  copy  of  each,  certified  by 
me,  in  the  post-office  at  ,  being  the  nearest  post-oflBice 

to  said  last  place  of  residence,  inclosed  in  a  sealed  post-paid 
wrapper,  directed  to  the  said  defendant,  ,  at  , 

his  place  of  residence." 

Or,  3.  Same  as  1  above  to  f,  adding,  "and  has  no  place 
of  residence  therein ,  and  that  I  served  the  annexed  sum- 
mons and  warrant  of  attachment,  together  with  the  inven- 
tory of  which  the  annexed  is  a  certified  copy,  by  delivering 
53 
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to,  and  leaving  with,  E.  F.,  tlie  person  in  whose  possession 
I  found  the  said  property,  duly  certified  copies  of  each." 
(Date  and  signature.) 


No,  205. 

Certificate  of  Copy  Inventory,  etc. 

(See  page  667.) 

I  certify  that  the  foregoing  (or  annexed)  is  a  true  copy  of 
the  inventory  of  the  property  by  me  attached  by  virtue  of 
the  warrant  of  attachment,  Avith  a  copy  of  which  you  are 
herewith  served. 

(Date  and  signature. ) 

{Of  Copy  AttacTiment.) 

I  certify  that  the  foregoing  (annexed  or  within)  is  a  true 
copy  of  a  warrant  of  attachment  to  me  delivered  for  execu- 
tion, in  the  action  therein  entitled. 

(Date  and  signature.) 


No.  20G. 


Return  where  Undertaking  given  by  Defendant,  in 
AttacTiment. 
(See  page  666.) 

After  return  as  in  form  No.  204,  before  signature,  add, 
"That  on  the  day  of  ?  18     ,  the  defendant  (or 

A.  L.,  the  agent  [or  attorney]  of  the  defendant),  delivered 
to  me  the  undertaking,  which  is  returned  herewith  and  de- 
livered to  the  justice  issuing  said  warrant,  approved  by  said 
justice  (or  approved  by  me) ;  that  thereupon  I  delivered  the 
said  property  so  attached  to  the  defendant,  A.  B." 

(Date  and  signature.) 


No.  207. 

Undertaking  hy  Defendant  in  AttacTiment;  and  Approval. 

(See  page  666.) 

Know  all  men  hy  tTiese  presents :   That  we,  ,  are 

held  and  firmly  bound  unto  ,  in  the  sum  of  (twice  the 


Poems  fob  Constables.  831 

amount  of  the  value  of  property  attached  or  stated  in  in- 
ventory) to  be  paid  to  the  said  ,  or  to  his  certain 
attorney,  executors,  administrators  or  assigns,  for  which, 
jpayment,  well  and  truly  to  be  made,  we  bind  ourselves,  our 
heirs,  executors  and  administrators,  jointly  and  severally, 
firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  the  day  of  , 

18    . 

The  condition  of  this  obligation  is  such,  that  if  judgment 
is  rendered  in  an  action  before  ,  justice  of  the  peace, 

in  which  is  plaintiff,  and  ,  the  above  bounden  (or, 

*'  of  whom  the  above  bounden  is  the  agent "  [or,  "  attorney 
in  fact"]),  is  defendant,  against  said  defendant,  and  execu- 
tion is  issued  thereupon,  vdthin  six  months  after  the  giving 
•of  this  undertaking,  and  the  property  iattached  in  said 
action  shall  be  produced  to  satisfy  the  execution,  then  this 
obligation  to  be  void,  else  to  remain  in  full  force. 

(Signed  and  sealed,  and  acknowledgment  and  justification 
^dded,  for  which  see  form  No.  79.) 

{Approval  of  Above  tTndertaMng  of  Constable.) 

I  approve  of  the  sufiiciency  of  the  surety  (or  sureties) 

■executing  the  foregoing  (or  within)  undertaking. 

Dated, 

G.  H.,  Constable. 

(This  undertaking  may  be  executed  by  one  or  more  sure 

Tties.) 

No.  208. 

Return  on  Attachment  Where  Claim  and  Bond  by  Third 

Person. 

(See  pages  666,  667.) 

After  return  as  in  form  No.  204,  before  signature  add : 
^'That  on  the  day  of  18    ,  one  claimed 

said  property,  and  executed  and  filed  with  the  justice  issuing 
«aid  attachment  the  bond  required  by  section  2912  of  the 
dode  of  Civil  Procedure,  which  bond  was  approved  by  me 
(or  by  said  justice),  and  that  thereupon  I  delivered  upon 
said  property  to  said  claimant. 

(Date  and  signature.) 
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No.  209. 

Bond  hy  Third  Person  Claiming  Property  Attached. 

(See  pages  666,  667.) 

This  bond  is  the  same  as  No.  206  down  to  condition  :  Ther 
approval,  if  by  constable,  is  the  same,  and  it  may  be  executed 
by  one  or  more  sureties.  The  condition  is  as  follows,  to  wit  z 
"The  condition  of  this  obligation  is  such,  that  in  an  action 
to  be  commenced  hereon  within  three  months  hereafter,  the 
above  bounden  ,  who  has  claimed  to  be  the  general 

owner  of  the  property  attached  in  an  action  before  , 

justice  of  the  peace,  in  which  is  plaintiff,  and  is 

defendant  (or  of  part  of  the  property,  describing  it),  the 
said  claimant  wUl,  in  such  action,  establish  that  he  was  the 
general  owner  of  such  property  at  the  time  of  its  seizure ; 
or,  if  he  fails  so  to  do,  that  he  will  pay  to  the  plaintiff 
aforesaid  the  value  thereof,  with  interest." 

(Sign  and  seal.) 

Add  justification  and  acknowledgment  as  in  form  No.  206. 


No.  210- 
Return  on  Process  Directing  Detention  of  Canal  Boat,  etc- 

(See  page  668.) 

I  have  served  the  within  summons  upon  ,  by  deliver- 

ingto  and  leaving  with  him  a  copy  thereof,  and  of  theindorse- 
ment  thereon,  on  the  day  of  ,  18    ,  at  ; 

and,  pursuant  to  the  direction  within  contained,  I  did  seize 
the  within  named  boat  (or  float)  *  and  have  the  same  now  irt 
my  possession. 

Or,  Add  after  *  "and  upon  security  approved  by,  and 
pursuant  to  the  direction  of,  the  magistrate  issuing  the- 
within  summons,  I  did  release  said  boat  (or  float)." 

Dated, 

(Signed.) 


No.  211. 

Retiirn  in  Replevin. 

(See  pages  670,  672.) 

Same  as  form  No.  95  for  sheriff. 
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No.  212. 
Certificate  of  Service  of  Subpoena. 

<See  page  673.) 
Served  on  the  following  persons  at  the  times  and  places 
lereinafter    stated,   by  reading  (or  stating    the   contents 
.thereof)  to  each,  and  paying  (or  tendering)  to  each  the  sum 
jset  opposite  or  after  his  name,  viz. : 


On 

,  at 

,  on  the 

day  of             .     Si 

paid,  $ 

. 

0^ 

,  at 

,  on  the 

day  of            .     Si 

paid,  $ 

• 

J.  B.,  Constable. 

No.  213. 

Return  on  Warrant  of  Attachment  against  Witness. 

(See  page  673.) 
Same  as  form  No.  201,  omitting  notification  of  plaintiff. 


No.  214. 

Return  on  Warrant  for  Collection  of  Fine. 

(See  page  674.) 

.Same  as  form  No.  219,  post. 


No.  215. 

Return  on  Venire. 

(See  pages  575,  576.) 
I  have  executed  the  within  venire  this  day  of  , 

18  ,  by  notifying  each  of  the  following  named  persons 
"therein  named  that  he  was  summoned  as  such  juror,  stating 
the  title  of  the  action,  and  the  time  and  place  of  the  trial, 
iviz.:  A.  B.,  etc.  (stating  name  of  each  Juror  summoned.) 

(Signature.) 


No.  216. 

Indorsement  of  Levy  Under  Execution. 

(See  page  680.) 
^ame  as  form  No.  98. 


834  FoEMS  FOK  Constables. 

No.  217. 

Notice  of  Sale  Under  Execution,  and  of  Adjournment,. 

(See  pages  680,  681.) 

Constable's  Sale. 

By  virtue  of  an  execution  (or  several  executions)  to  me- 
delivered,  issued  by  ,  I  have  levied  on  and  taken  the^ 

fbllowing  property,  to  wit  (here  describe)  whicli  I  will  sell, 
at  public  auction,  on  the  day  of  ,  18    ,  at 

o'clock    .  M. 

Dated, 

(Signature.) 

{Notice  of  Adjournment.) 

The  foregoing  sale  is  postponed  to  the  day  of  j. 

18    ,  at  the  same  hour  and  place. 

Dated, 

(Signature.) 


No.  218.' 
Indorsement  of  Receipt  of  Execution. 

(See  page  682.) 

Same  as  form  No.  96. 


No.  219. 
Return  on  Execution  Against  Property. 

(See  page  682.) 

( Where  Satisfied  in  Full.) 

I  have  made  the  amount  of  the  within  execution  of  the- 
goods  and  chattels  of  ,  defendant,  and  have  pqid  the- 

same  to  ,  the  justice  who  issued  this  execution. 

Dated, 

Fees. 

(Signature.) 

Or,  "Satisfied." 

Dated, 

Fees. 

(Signature.)' 
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( WTiere  Unsatisfied.) 
No  goods  or  chattels  of  the  within  defendant  ,  can 

be  found. 
Dated, 

Or,  ''  Nulla  Bona:' 
Fees. 

R.  J.,  Constable. 

( Where  Partly  Satisfied.) 

I  have  made  the  sum  of  dollars  on  the  within  exe- 

cution, of  the  goods  and  chattels  of  ,  defendant,  and 

have  paid  the  same  to  ,  the  justice  who  issued  this 

execution  ;  and  no  other  goods  or  chattels  of  ,  the  de- 

fendant, can  be  found  out  of  which  to  make  the  balance. 

Dated, 

Fees. 

R.  J.,  Constable. 

(Where  stayed  by  appeal  or  otherwise,  see  "Forms  for 
SheriflEs.") 


'  No.  220. 

Return  on  Execution  against  Body. 

(See  pages  683,  684.) 

{No  Property  and  no  Body.) 
No  goods  or  chattels  of  the  within  named  defendant, 
,  can  be  found  out  of  whi,ch  to  make  the  within  exe- 
cution, or  any  part  thereof  ;  and  in  default  thereof  the  body 
of  the  within  named  defendant,  ,  cannot  be  found. 

(Date  and  signature.) 

(  Where  Satisfied  out  of  Property. ) 
Same  as  in  form  No.  218,  in  like  case. 

( Where  no  Property;  and  Body  is  Taken.) 

No  goods  or  chattels  of  the  within  named,        ,  defendant, 

can  be  found  out  of  whiph  to  make  the  within  execution, 

and  in  default  thereof  I  have  arrested  the  said  defendant, 

,  and  conveyed  him  to  the  jail  of  the  county  of  , 

and  have  there  delivered  the  body  of  said  defendant,  to- 
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gether  with  this  execution,  to  the  jailer  (or  deputy  jailer) 
of  eaid  jail,  and  have  taken  his  receipt  therefor. 

{Where  Satisfied  in  Part  out  of  Property,  and  Body 
Taken  for  Balance.) 

Same  as  form  No.  218,  in  like  case,  adding  thereto  as  last 
above,  inserting  immediately  after  the  words,  "to  make 
the,"  the  words,  "remainder  of  said  execution." 

(Add  date,  fees  and  signature.) 

{On  a  Copy  of  the  Execution  and  Return  Left  with  Jailer, 
for  Return  to  Justice  ) 

Add,  "  the  foregoing  is  a  true  copy  of  the  execution  this 
day  left  by  me,  together  with  the  body  of  ,  with         , 

jailer  of  the  common  jail  of  county,  together  with  the 

return  thereon ;  and  my  fees  thereon  are  $ 

Dated, 

R.  J.,  Constable. 


No.  221. 

Indemnity  Bond  to  Constable  by  Execution  Plaintiff. 

(See  pages  686,  687.) 

(The  penal  part,  as  in  form  No.  11,  substituting,  "con- 
stable of  the  town  of,"  etc.,  for,  "sheriff,"  etc.) 

Whereas,  an  execution  issued  by-  ,  justice  of  the 

peace  of  the  town  of  ,  county  of  ,  has  been  de- 

livered to  the  said  constable  for  execution,  in  which  the 
above  bounden,  ,  is  plaintiff,  and  ,  is  defendant, 

and  the  amount  to  be  made  thereon  is  dollars  ;  and. 

Whereas,  the  said  constable  has  levied  upon  the  following 
goods  and  chattels  thereunder,  to  wit :  (here  describe  prop- 
erty levied  upon) ;  and, 

Whereas,  claims  title  thereto  (or,  "  ,  the  de- 

fendant, claims  the  said  property  to  be  exempt  from  exe- 
cution " ) ;  and  the  said  plaintiff  insists  that  said  levy  be  not 
released,  but  that  said  constable  sell  under  said  execution 
and  levy. 
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Now,  therefore,  tlie  condition  of  this  obligation  is  such, 
that  if  the  said  ,  plaintiff,  shall,  at  all  times,  keep  and 

save  harmless,  and  fully  indemnify  the  said  constable,  his 
agents,  and  servants,  of  and  from  all  damages,  costs,  suits, 
judgments,  or  other  thing  arising  out  "of  his  failure  to  relin- 
quish said  levy,  then  this  obligation  to  be  void,  else  to  re- 
main in  full  force. 

(Signed,  sealed,  acknowledged  and  Justification,  as  in 
form  No.  79.) 


No.  222.  , 

Summary  Proceeding,  for  Land;  Return  on  Precept,  and 

Warrant. 
(See  page  688.) 

For  forms  in  summary  proceedings  for  land,  see  Nos.  128, 
129,  ante. 


No.  223. 

Return  on  Warrant  for  Fines  under  Military  Code. 

(See  page  688.) 

See  form  No.  164,  ante. 


No.  224. 

Return  on  Service  of  Summons  for  Refusal  to  Perform 
Highway  Labor. 

(See  page  689.) 

Personally  served  the  day  of         .  ,  18    . 

Or,  Served  the  day  of  ,  18    ,  by  leaving  a  copy 

at  the  personal  abode  of  the  defendant  within  named,  at 

Fees. 

E.  J.,  Constable. 

For  service  on  corporation,  see  form  No.  199. 


838  Poems  for  Constables. 

No.  225. 

Retwn  on  Summons  for  Jury  in  Openiug  or  Altering; 

Highways. 

(See  pages  689,  690.) 

County  of 


Town  of  ' 

I  certify  that  I  liave  executed  the  annexed  summons,  by 
personally  notifying  each  of  the  persons  named  in  the  cer- 
tificate hereto  annexed  of  the  time  and  place  when  and 
where  the  matter  in  which  'he  was,  by  said  summons,  re- 
quired to  be  and  attend  as  a  juror  (excepting  C.  D.,  E.  F> 
and  E.  Gr.,  in  said  certificate  named,  each  of  whom  I  sum- 
moned, as  aforesaid,  by  leaving  a  written  notice  at  his  place- 
of  residence,  with  a  person  of  proper  age,  which,  notice  con- 
tained a  statement  that  he  was  drawn  as  such  juror,  and 
designated  the  time  and  place  whennnd  where  he  was  re- 
quired to  appear  as  such  ;  and  except  E.  H.,  who  coald  not 
be-  found,  and  has  no  place  of  residence  in  the  county,  and 
E.  J.,  who  had  removed  from  the  county) ;  that  each  of 
such  persons  were  so  summoned  at  least  days  from 

the  time,  in  said  summons  named,  when  said  jurors  were 
required  to  appear. 

Dated, 

Fees. 

J.  D.,  Constable, 


No.  226. 

Written  Notice  to  Juror  in  Opening,  etc. ,  Highway, 

(See  pages  689,  690.) 
To  ,  Mq.: 

Sir — Take  notice,  that  you  have  been  drawn  as  a  juror  in 

the  matter  of  the  application  of  A.  B.,  to  lay  out  a  new  road 

from  to  (or,  "  to  alter  the  highway  from  to 

"),  and  are  summoned  to  be  and  appear  and  attend 

before  ,  on  the  day  of  ?  18    ,  at  o'clock,, 

.  M.,  at 

Dated, 

R.  J.,  Constable. 
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No.  227. 

Return  to  Precept  for  Jury  in  Case  of  Encroachment  on 

Highway. 

(See  pages  690,  691.) 

Same  as  form  No.  224,  and  notice  to  juror  same  as  form 
No.  225,  with  change  as  to  subject  matter  only. 


No.  228. 

Notice  to  CoTnmissioners  and  Occupant  of  Meeting  of 

Jurors,  in  Case  cf  Encroachment. 

(See  page  61)1.) 

To  ,    Commissioners    of  Highways    of   the    Town 

of  ,  and  ,  occupant  of  Land  on  which  En- 

croachment is  Alleged  : 

Please  take  notice,  that  the  jury  drawn  and  summoned 
to  inquire  as  to  the  alleged  encroachment  of  (the  fence,  or, 
as  the  case  may  be)  of  ,  upon  the  highway  leading 

from  to  ,  will  meet  at  ,  on  the  day 

of  ,  18    ,  at  o'clock    .  m. 

Dated, 

Yours,  etc., 

J.  P.,  Constable^ 


No.  229. 

Return  on  Precept  in  Case  of  Strays  on  Highways. 

(See  pages  691,  693.) 

(Where  precept  is  directed  to  a  person  by  name,  and^er- 
sonal  service  can  he  made,  same  as  form  No.  198.) 

(Where  directed  generally  to  all  persons  having  an  inter- 
est in  the  animal,  etc.,  or  where  personal  service  cannot  be 
made. ) 

Served  by  posting  a  copy  thereof  on  the  day  of  , 

18  ,  in  six  public  and  conspicuous  places  in  the  town  of 
(naming  town  where  seizure  was  made),  one  of  which  places 
was  upon  the  school-house  in  school  district  No.  , 
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wMch  is  the  nearest  district  school  house  to  the  place  where 
such  seizure  was  made  (or,  where  the  seizure  was  made 
within  an  incorporated  village,  having  schools' in  charge  of 
a  board  of  education,  "one  of  which  places  was  upon  a 
building  in  which  a  school  in  charge  of  the  board  of  educa- 
tion in  the  village  of  is  kept"). 
Dated, 

(Signed.) 


No.  230. 

Notice  of  Sale  of  Distrained  Property  ;  Return  on  Sale  of. 

(See  page  693.) 
Same  as  forms  for  Sheriff,  Nos.  152,  153. 


No.  231. 

Return  on  Summoning  Jury  in  Court  of  Special  Sessions. 

(See  pages  695,  696.) 

I  certify  that  I  have  executed  the  within  order  to  me  de- 
livered, by  personally  summoning  the  following,  viz.  (here 
name  jurors  summoned)  to  be  and  appear  at  the  time  and 
place  named  in  the  within  order,  for  the  purpose  therein 
mentioned. 


Dated, 


E,.  J.,  Constable. 


No.  232. 

Affidavit  as  to  Trcmel  Fees. 

(See  page  713.) 
County  of  ,  ss.: 

J.  P.,  being  duly  sworn,  says,  that  miles  travel  was 

necessary  to  serve  the  annexed  ;  that  no  more  miles 

are  charged  for  in   the  service  of  the  annexed  than 

were  actually  and  in  good  faith  traveled  for  the  purpose  of 
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making  such  service ;  that  he  had,  at  the  time  of  such 
travel,  no  other  official  or  personal  business  upon  the  route 
so  traveled,  and  that  such  traveling  fees  are  charged  on  the 
annexed  only. 

J.  P. 
Subscribed  and  sworn  to  before  me, 
this  day  of  ,  18    . 


No.  233. 

In  Criminal  Cases  Oenerally ;  Return  on  Warrants,  etc. 
The  same  as  forms  for  Sheriff  in  like  cases. 
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ABATEMENT.  '  page. 

nuisance,  when  sheriff  ordered  to  abate 523 

ABANDONMENT. 

of  child  under  six  years,  penalty  for 703 

ACTIONS. 

Against  Constables.    {See  Constables,  Actions  Against) 

Against  Deputies.     (See  Deputies,  Actions  Against) 

By  Shebiffs.     (See  Shenffa,  Actions  by) 534^550 

Against  Sheriffs.    (See  Sheriffs,  Actions  Against) 550-584 , 

Fob  Escapes.    (See  Escapes) 550-565 

For  a  Chattel,  Duties  op  Sheriff  in.    (See  Beplemn) 28S-394 

Of  Constable  in.     (See  Beplemn) 669-673^ 

on  undertaking  in  replevin,  when  maintainable , .  394 

when  brought  to  recover  property  attached 268 

leave  for,  how  procured 368 

judge-  to  direct  management  of 369 

when  junior  attaching  creditor  to  bring 376 

to  foreclose  lien  on  chattel 381 

ADJOURNMENT. 

on  arrest  of  one  charged  with  crime 138 

in  bastardy  proceedings 163 

in  action  in  justice's  court  where  arrest  is  made 663 

on  sale  on  execution  of  personal  property * 351 

officer  may  postpone  sale  from  time  to  time 353 

notice  of  postponement  on  sale  of  real  or  personal  property,  how  given,  358 

notice  of  postponement  on  sale  of  real  estate  upder  decree 501 

ADVERTISEMENT.     (See  Notice  of  Sale. ) 
AFFIDAVIT.     (See,  also.  Proof  of  Service,  Fees.) 

to  procure  order  for  substituted  service 304 

of  one  claiming  exemption,  as  a  witness,  from  arrest 308 

to  procure  order  of  arrest 239,  660 

to  procure  attachment 347,   665 

when  to  be  filed 349 

proof  of  levy  of  attachment  by,  when  required 283 

.to  be  delivered  to  sheriff  with  replevin  process 384 

by  whom  made 291 
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AFFIDAVIT— (Co7ifo'?iM(Sd).  page. 

•where  several^  chattels  are  to  be  replevied 385 

when  defendant  reclaims  chattel 287 

on  claim  of  replevied  property  by  third  person ; 389 

on  subsequent  replevin 291 

to  be  furnished  by  judgment  creditor  seeking  to  redeem 384 

in  justice's  court,  when  replevin  is  desired ; 669 

upon  claim  by  constable  of  travel  fees 713 

on  arrest  of  fugitive  from  justice 112 

AGENT.     {See,  also.  Bail,  Sermce,  Managing  Agent.) 

governor  may  appoint  to  receive  fugitive 113 

notice  to,  when  party  arrested 110 

AGREEMENT. 

on  appointing  deputy,  when  void 13 

with  deputy  as  to  fees 35 

for  indemnity,  action  by  sherifE  upon 531 

to  be  made  by  Constable  with  sureties  as  security  on  assuming  duties 
of  office 648 

ALBANY  COUNTY. 

jail  in 33 

officers  designated  to  attend  special  sessions  in 63 

bail  in  special  sessions  in 152 

ALIEN. 

not  capable  of  holding  office  of  sheriff .' 3 

of  coroner 605 

of  constable 641 

cannot  be  juror  80 

cannot  serve  writ  of  habeas  corpus 411 

AMBASSADOR. 

when  privileged  from  arrest 324 

when  goods  of,  cannot  be  seized 224 

when  servants  of,  privileged  from  arrest 224 

AMENDMENT. 

of  return  by  sheriff,  when  and  how  made 40g 

ANIMALS. 

racing  of,  unlawful 51 

APPARATUS. 

keeping  gambling,  unlawful 47 

APPEAL.    (See  Stay.) 

bail  on,  in  criminal  cases 157 

stay  on 157 

undertaking  on 158 

from  special  sessions 159 

effect  of,  on  levy 344-347 

bail  on,  where  prisoner  brought  up  on  habeas  corpus 429 

stay  on,  in  summary  proceedings  for  land 449 

frorn  surrogate's  decree,  requisites  of  undertaking  on 478 

how  execution  stayed  by,  in  justice's  court 685 

when  for  a  new  trial,  justice's  judgment  becomes  a  nullity 686 
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APPLICATION.  PAGE. 

for  leave  to  prosecute  sherifE's  bond 5 

for  guard  to  protect  jail 36 

for  habeas  corpus  or  certiorari,  to  whom  made 414 

for  removal  of  occupant,  in  summary  proceedings 443 

APPOINTEES. 

removal  of  sheriflE's 25 

APPOINTMENT. 

to  fill  vacancy  in  sherifiE's  office 3,     10 

of  under-sheriff  and  deputies,  how  made 14 

;  of  constables,  when  and  how  made 643 

of  coroner  as  sberiif 611 

notice  of  appointment  as  constable 643 

APPRAISAL  AND  APPRAISERS, 
in  attachment.     {See  Inventory.) 

who  shall  appraise  distrained  inanimate  property 498 

appraisers  on  valuation  of  domestic  vessel 264 

APPRENTICES. 

proceedings  respecting 118 

ARRAIGNMENT. 

bail  on,  when  taken 156 

ARREST. 

in  criminal  cases 

of  offenders- against  excise  law 53 

of  rioters 54 

when  made  without  warrant  89-57 

force  used  in  making 41 

when  and  how  made  with  warrant. 97 

disposition  of  defendant  on 100 

retaking  one  on  escape 103 

of  a  fugitive,  on  magistrate's  warrant,  how  made 110 

for  felony,  bail  on 145 

for  misdemeanor,  bail  on 145 

on  arrest  after  bail,  bail  on 155 

on  coroner's  warrant,  bail  on 161 

of  witness,  when  a  contempt  of  court 308 

of  person  accused,  on  investigation  of  origin  of  Are 483 

of  child  on  platform  of  cars 703 

in  civil  cases 318-347 

when  allowed 218 

when  not  allowed 230 

privilege  from,  to  whom  and  when 331-328 

non-payment  of  costs 331 

disobedience  to  judgment  or  order 221 

females,  lunatics,  etc 231 

attorneys  and  other  court  officers 333 

officer  of  imincorporated  association 323 

United  States  senators  and  representatives 323 

members  of  State  legislature  * 333. 

54 
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ARREST— (ConHmied).  P,eE. 

public  ministers  from  foreign  States  and  their  servants 234 

enlisted  men,  marines,  etc 334 

policemen '. . .  325 

electors 335 

certain  canal  oflScers 335 

suitors  236 

officer  and  his  prisoner 337 

sheriff  need  not  notice  fact  of  exemption 328 ' 

order  for;  how,  when  and  by  whom  granted. . '. 328 

contents  of  order ; 33Q 

when  security  not  required 3S0 

arrest ;  how,  when  and  where  made 230-235 

prisoner,  how  kept 235 

to  be  kept  safely 235 

when  at  plaintiff's  expense 235 

county's  expense 236 

sheriff  not  to  charge  for  drinks,  etc 336 

not  to  demand  gratuity 236 

how  kept  in  house  other  than  jail , 236 

what  may  send  for 337 

not  to  be  charged  for  rent  of  jail 237 

order  for,  how  vacated 237 

prisoner,  how  discharged 238 

bail.     {See  Bail.) 

replevin  where  arrest  granted 291 

insolvent  debtor's  discharge  from 436 

in  proceedings  to  collect  a  fine 460' 

in  supplementary  proceedings 465 

how  justified,  unless  process  void 579 

arrest  and  custody  of  sheriff  by  coroner .' 614 

of  person  at  instance  of  sheriff 615 

order  of,  in  justice's  court,  when  and  how  granted 660 

contents  of 661 

how  executed .T 662 

return  on  arrest 662 

prisoner,  how  kept  663 

ARREST  OF  JUDGMENT.     {See  Judgment.) 

ASSESSMENT  OF  DAMAGES.     {See  Damages.) 

writ  of,  when  and  by  whom  issued        433 

to  whom  directed,  and  contents  of 483 

must  be  under  seal  of  the  court 483 

how  executed 433 

notice  of  time  and  place  of  execution , 433 

jurors  and  talesmen  on 434 

proceedings  on  assessment 434 

in  opening  or  altering  highways 690 

ASSIGNMENT. 

to  new  sheriff  by  outgoing  sheriff  of  property,,  documents,  prison- 
ers, etc  .' 84,    85 

of  judgment,  how  shown  by  assignee  seeking  to  redeem 385 
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ASSOCIATION.  PAGE, 

officer  of  unincorpoi'ated,  privileged  from  arrest  in  a  civil  action, 

when 333,  300 

in  actions  against,  individual  property  not  bound  by  jndgmentj'and 
execution 300 

ATTACHMENT. 

warrant  of 247-377 

when  granted 247 

what  shown  to  procure 247 

in  action  against  public  officer  248 

upon  counterclaim 249 

by  whom  granted 249 

filing  affidavits 249 

security  upon 349 

contents  of 250 

how  executed ^. 250 

sheriif  must  attach  property 350 

real  property 251 

personal  property 352-355 

levy,  how  made 255-360 

upon  real  estate 356 

upon  personal  property 356-360 

when  sheriff  to  be  furnished  with  certificate  of  defendant's  interest,  260 

when  person  may  be  examined  as  to  defendant's  interest 260 

rights  of  owner  or  master  of  vessel  on  which  goods  are  shipped. .  361 

sheriff  to  make  inventory 361 

to  maintain  actions,  etc 263 

sheriff's  duty  as  to  perishable  goods 363 

claim  of  property,  how  tried 363 

proceedings  if  claimant  succeeds 263 

on  claim  to  domestic  vessel 264 

appraisers,  how  sworn ,  264 

undertaking 264 

vessel,  when  discharged 264 

undertaking,  when  sued 365 

defense  in  action  upon 265 

foreign  vessels,  how  valued 265 

notice  of  valuation 2,65 

plaintiff  to  give  bond 365 

when  discharged 366 

when  debtor  may  claim : 366 

when  sold 266 

sheriff  to  keep  property  attached 267 

when  to  pay  money  into  court 267 

■     when- to  release  or  deliver  property .' 267 

when  action  by  plaintiff 268 

leave  to  bring,  how  procured 268 

when  plaintiff  joined  with  sheriff  in 268 

judge  to  direct  management  of 269 

return  of  inventory '. 269 
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ATT  ACayiENT— (Continued).  page. 

sheriflE's  return  on 269 

vacating  or  modifying  warrant 370 

motion  for,  liow  made  and  opposed 270 

discharge  of  warrant 271 

undertaking  on ' 271 

application  for,  by  one  of  several  defendants 271 

sureties  to  justify .' 273 

as  to  vessels 372 

when  partners  may  apply  for 272 

preference  of  two  or  more  warrants 274 

as  to  levy  under  junior  warrant 274 

undertaking  by  junior  attaching  creditor 275 

as  to  subsequent  attachment 275 

•  when  junior  creditor  may  maintain  action 276 

rights  of  junior  plaintifE 376 

of  other  attaching  creditors  276 

when  warrant  annulled 283 

proceedings  after  judgment 377-880 

execution,  to  whom  issued  (See  Execution) 377 

judgment,  how  enforceable 277-301 

how  satisfied 377 

when  property  restored  to  defendant 279 

cancelling  notice  as  to  real. property 280 

when  sheriff  to  return  warrant 280 

warrant  to  seize  chattel  in  action  to  foreclose  lien  thereon 381-283 

judgment -. 381 

action  in  inferior  court  281 

when  proof  of  levy  required 283 

warrant  of,  when  to  issue  for  contempt  other  than  criminal 453 

in  case  of  delinquent  oflficer 453 

effect  of  warrant 454 

indorsement  on  warrant , 454 

undertaking 454 

execution  of  warrant 455 

against  sheriff  for  neglect  to  return  warrant  against  collector  of  canal 

tolls 516 

actions  by  sheriff  under  warrant  of 538-533 

when  sheriff  may  bring  action 528 

for  interference  with  property  attached 538 

evidenee  in  snch  action 530 

on  attachment  sheriff  may  seize  personal   chattels  disposed  of   by 

debtor  with  intent  to  defraud  his  creditors 680 

when  attachment  of  thing  pledged  not  good 580 

fees  of  sheriff  for  levying  attachment 586 

attachment  in  justice's  court 664r-669 

form  and  contents  of 664 

warrant,  how  executed 665 

service  of  warrant 686 

undertaking  by  defendant 666 
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ATTACBMENT— (Continued).  paob. 

claim  and  bond  by  third  person 666 

powers,  duties  and  liabilities  of  constable  in  executing  warrant. . .  667 

return  of  warrant '. 667 

execution,  where  summons  not  personally  served 668 

attachment  of  canal  boat,  etc 668 

attachment  against  defaulting  witness 673 

ATTORNEY  AND  COUNSELOR. 

sheriff,  under-sheriff  or  deputy  not  to  act  as 88 

coroner  not  to  act  as 88 

constable  not  to  act  as ^ 652 

when  privileged  from  arrest  in  civil  cases 332 

moneys  collected  on  execution  may  bo  paid  to 405 

may  control  action  of  oiHcer  as  to  process  issued  by  him 308 

AUCTIONEER. 

legal  fees  of  a  disbursement  in  attachment  proceedings 363 

AUTOPSY. 

when  to  be  made  in-  New  York  city .- 619,  633 

B. 

BAIL.     (See,  also,  Bond,  Sureties.) 

what  officers  not  to  be 88 

commitment  on  surrender  by 134 

in  criminal  cases 141-166 

taking  of,  defined 141 

deposit,  instead  of '. 141 

after  giving. 141 

after  deposit 142 

to  keep  the  peace 148 

on  assault  in  presence  of  court 143 

after  commitment 143 

on  conviction  in  certain  cases 143 

when  defendant  charged  with  crime  punishable  by  death 143 

other  crimes 143 

for  appearance  for  examination 144 

form  of  bond 145 

on  arrest  for  felony 145 

for  misdemeanor 145 

before  indictment 146 

by  magistrate 147 

notice  of  application  for 147 

order  for 147 

renewed  application  for 148 

nature  of 148 

form  of  bond 149 

who  qualified  for 150 

justification  of 150 

discharge  on  allowance  of 151 

in  special  sessions 151 

form  of  bond 151 
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in  police  courts 152 

in  special  sessions  in  New  York 153 

in  Albany 153 

in  TJtica  city  court r 153 

after  indictment 153 

for  misdemeanors 153 

for  felonies 153 

form  of  bond 154 

qualification  and  justification  of 154 

on  arrest  after  bail 155 

■who  may  take .' 155 

form  of  bond 155 

qualifications  of 155 

on  arraignment  and  after  trial 156 

when  indictment  set  aside 156 

■where  testimony  shows  higher  crime 156 

indictment  in  wrong  county 156 

when  no  offense  shown 157 

on  arrest  of  judgment 157 

when  taken  in  open  courti , 157 

on  appeal 157 

stay  on,  when ■ 157 

who  can  admit  to,  notice  of 158 

undertaking  of 158 

from  courts  of  spBcial  sessions 159 

on  dismissal  for  want  of  prosecutiou  or  indictment 159 

fugitives  from  justice,  admitted 160 

for  appearance  of  witnesses 160 

surrender  of  defendant  by 161 

on  arrest  upon  coroner's  warrant ' .....  161 

in  bastardy  proceedings 163 

on  adjournment  of  examination 163 

on  order  of  filiation -. 163 

on  order  for  mother  to  support  bastard 163 

reduction  or  increase  of  amount  to  be  jaid 163 

on  adjournment  of  hearing  in  sessions 163 

on  alfirmance  of  order  of  filiation 164 

against  mother 164 

on  vacating  order  of  filiation 165 

,    in  city  court  of  TJtica 165 

disorderly  person  admitted  to 165 

after  commitment v 165 

new  security 165 

on  proceedings  respecting  masters  and  servants 165 

witness  admitted  to,  for  perjiiiy 166 

in  civil  action 339-347 

when  and  how  given 339 

examination  of  persons  offered  as  340 

officer  to  take,  only  as  statute  prescribes 340,  243 
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filing  papers,  etc .' i 340 

plaiutiff's  acceptance  or  rejection  of 340 

notice  of  justification  of 341 

qualifications  of 341 

justification  of 241 

allowance  of 241 

deposit  -with  sheriff 341 

payment,  into  court , 343 

substituting  bail  for  deposit 243 

deposit,  how  disposed  of 243 

when  deposit  paid  to  third  person 343 

when  sheriff  liable  at 343 

proceedings  on  judgment  against  sheriff        343 

bail  liable  to  sheriff 343 

charging  and  discharging 344 

defendant,  how  surrendered 244 

when  bail  may  arrest  defendant r. 344 

voluntary  surrender 345- 

rights  of  sheriff  when  liable  as 345 

what  necessary  before  action  against 345 

duty  of  sheriff  with  reference  to 246 

defenses  of 246 

relief  of 346 

how  exonerated 346 

liability  of  deputy's  bail 23,     34 

bail  on  appeal  in  habeas  corpus  or  certiorari 439 

form  ofjrecognizance,  how  taken  and  approved 439 

action  against  bail  upon  an  arrest  in  a  civil  action,  who  do  not 

justify 539 

BALLOT. 

disposition  of  jury  ballots  after  court 69 

BASTARDY  PROCEEDINGS. 

when  warrant  to  issue  in 116 

arrest  in,  etc 117 

commitment  in 135 

when  mother  ^committed , 135 

when  reputed  father  committed 1 35 

bail  in  (See  Bail,  in  Bastardy  Proceedings) 163-165 

court  of  sessions,  only,  can  discharge  one  committed  in 136 

BEGGARS  AND  VAGRANTS. 

who  are  vagrants 45 

what  constitutes  begging 46 

duties  of  peace  officers  as  to 46,     47 

commitinent  of 46,  47,  136 

when  peace  officer  may  command  aid  in  the  arrest  of 47 

•commitment  of  children  as  vagrants,  to  what  place 137 

women  as  vagrants,  to  what  place 137 

tramps  as  vagrants,  to  what  place 187 

begging  child,  when  and  how  committed 703 
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BENCH  WARRANT.    (See  Warrant.) 

BET.  TABTS,. 

"stake,"  or  " reward,"  defined 5^ 

BETTING. 

on  horse  races  unlawful 51 

duties  of  officers  of  justice  relative  to 52' 

BIBLES. 

to  be  provided  for  jail 35» 

BIDS  AND  BIDDERS. 

who  may  bid  at  sale  on  execution 355' 

bid  of  irresponsible  party  may  he  refused 355' 

when  officer  may  recover  amount  of  bid 355 

plaintiff  may  be  a  bidder i 355 

sheriff  and  his  deputy  cannot  bid 355- 

BOARD  OF  CORONERS.     (See  Coroners.) 

BOARD  OF  HEALTH. 

powers  of,  over  coroners  in  New  York  city 619' 

BOARD  OF  SUPERVISORS. 

process  in  proceedings  against,  how  served 201 

powers  and  duties  of,  as  to  fees: 

as  to  sheriff's 599-603 

as  to  coroner's 636 

as  to  constable's 709,  710  ■ 

BODY. 

inspection  of,  by  coroner  and  his  jury 624 

need  not  be  present  at  inquest. . .' '. 624 

dissection  of,  when  authorized 637 

post  mortem  examination  of,  not  part  of  inquest,  so  as  to  entitle  citizens 

to  attend 637 

care  of  dead  body 633 

BOND. 

of  sheriff: 

requirements  of 3,      4 

when  and  where  filed 4,      5 

when  and  how  renewed 4  ■ 

-under  military  code 4,      5- 

how  long  in  force 5  • 

liability  of  sureties  upon 5- 

when  and  how  prosecuted 5-8 

default  of  deputy,  breach  of 16' 

to  sheriff: 

from  deputy 22-24- 

when  sheriff  should  require 22; 

not  illegal,  as  taken  by  color  of  ofllce 23: 

construction  of 2S 

liability  of  deputy  upon 23 

liability  of  deputy's  bail  upon 24 

to  account  for  and  pay  over  portion  of  fees 26 

action  upon 539,  540 
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in  certain  cases  and  proceedings:  pas*. 

to  keep  the  peace 143 

for  appearance  for  examination 144 

before  indictment 149^ 

in  special  sessions 151 

after  indictment 15& 

on  arrest  after  bail 155' 

on  appeal 158- 

for  appearance  of  witnesses 160 

to  stay  proceedings  on  appeal  from  surrogate's  decree  for  money 

or  property 477 

for  costs  and  damages  on  such  appeal 477 

to  stay  proceedings  on  appeal  in  case  of  commitment  of  executor, 

etc 477 

requisities  of  undertaking  on  appeal  from  surrogate's  decree 478- 

to  prevent  surrogate's  decree  awarding  possession 480 

on  arrest  in  supplementary  proceedings 465 

to  obtain  warrant  to  enforce  lien  against  ships  and  vessels 494 

for  jail  liberties 545,  546 

when  person  arrested  by  coroner  at  instance  of  sheriff  may 

give 615 

when  sheriff,  arrested*,  may  give 614 

bond  taken  by  coroner,  when  void 616 

sheriff  cannot  surrender  defendant  to  coroner  to  exonerate 

himself,  as  bail 616- 

(See,  also,  Habeas  Corpus,  Certiorari,  Claim  of  Property,  Jail  J/iberties, 
Writ  of  Possession,  Execution.) 

when  provisional  remedies  sought  for 

to  obtain  order  of  arrest 239 

when  security  not  required 230 

prisoner,  how  freed  from  arrest  {see  Bail) 239 

to  obtain  warrant  of  attachment 249- 

bond  may  be  attached 253' 

on  claim  to  domestic  vessel 264 

on  attachment  of  foreign  vessel 365- 

on  discharge  of  attachment 371 

by  junior  attaching  creditor 275' 

delivered  to  sheriff  with  replevin  process 285 

delivered  to  sheriflE  when  third  party  claims  property  replevied. . .  290- 

in  replevin,  action  on,  when  maintainable 294 

by  defendant,  on  attachment,  in  justice's  court '. 666 

claim  and  bond  by  third  person 666- 

bond  of  third  person,  how  approved 667 

condition  of 667 

(See,  also.  Attachment,  Arrest,  lieplevin.) 

actions  upon 532-650' 

when  action  accrues  on  bond  to  an  oflBcer 533 

what  bonds  prohibited 533.' 

general  provisions  as  to  bonds 535 

must  be  acknowledged,  etc 536 
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when  principal  need  not  join  in 536- 

.must  be  joint  and  several  in  form 536 

.what  affidavit  of  sureties  required 536 

how  approved 536 

how  long  continued  in  force 537 

who  may  prosecute 537 

.evidence,  and  damages  recoverable  in 537 

.against  deputy,  and  upon  deputy's  bond 589 

when  sheriff  may  maintain 539 

what  must  be  averred . . ' 540 

what  a  defense  in 540,  541 

distinction  between  indemnity  against  an  act  or  a  neglect,  and 

indemnity  against  the  consequences 540 

construction  of  deputy's  bond 640 

ior  jail  liberties  : 

sheriff  should  take  bond  for  jail  liberties 545 

when  security  insufficient,  may  commit  prisoner 545 

defenses 546 

when  judgment  against  sheriff  conclusive  evidence 546 

damages  recoverable 547 

when  bond  to  be  assigned 547 

when  bond  not  taken f 548 

when  sheriff  cannot  recover  in 549 

what  sufficient  proof  of  execution  in' 550 

upon  constable's  bond,  for  money  collected 707 

liability  of  constable's  sureties 707,  708 

■of  coroner.     {See  Cononer.) 

how  executed  and  approved 610 

of  constable.     (See  Constables.) 

how  executed  and  approved 647 

may  be  simple  agreement  to  pay,  etc 648 

sureties  cannot  object  to  non-compliance  with  staiutoiy  pro- 
visions    648 

what  a  breach  of 707 

BOOKS  AND  PAPERS. 

,    delivery  of,  how  compelled 86,  133 

as  to'canal  books  and  papers 531 

BREACH  OP  THE  PEACE. 

what  is  a 40 

BRIBE.       . 

taking  of,  by  an  officer,  to  aid  in  evading  jury  duty  in  New  York 

county,  a  misdemeanor 76 

taking  of,  that  his  action  in  an  otBcial  capacity  may  be  influenced 

thereby,  a  felony ; 11 

taking  of,  for  rights  of  office  a  misdemeanor 11 

taking  of,  for  appointing  another  to  office 13 

taking  of,  to  procure  escape  of  prisoner , 13 

taking  of,  by  constable,  to  procure  neglect  of  official  duty,  how  pun- 
ished    653 
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BROOKLYN. 

slierifC's  duty  in  city  court  of 59 

sale  of  real  estate  under  decree  in,  how  made 501 

BUFFALO. 

superior  court,  trial  juyy  in,  how  drawn 79 

BUILDINGS. 

county,  sheriff  to  insure 38 

BURYING  GROUND. 

when  exempt  from  sale  by  execution 315 

c 

CALENDAR. 

keeper  of  jail  to  furnish,  when  38,     60 

■CANAL  BOAT. 

when  constable  to  detain 668 

CANAL  OFFICERS. 

certain,  disqualified  as  trial  jurors 81 

certain,  exempt  from  jury  duty 83 

to  deliver  up  books,  papers,  etc. ,  when  compelled 531 

(See  Subpmna,  Witnesses.) 
CANAL  PROPERTY,  BOOKS  AND  PAPERS. 

when  delivery  of,  compelled 531 

CANAL  TOLLS. 

warrant  against  collector  of,  when  issued 515 

CANCELING. 

of  return,  when  .permitted 408 

CARE    AND    CUSTODY   OF   PRISONERS;  OF  PROPERTY.     {See 
Custody. ) 

CERTIFICATE.     (See  Sheriff.) 

to  new  sheriff 83 

of  execution  of  death  penalty 179 

of  sale  of  real  property,  when  and  how  made 865 

filing  and  delivery  of 365 

of  satisfaction  to  be  furnished  by  redeeming  creditor 383,  386 

contents  of,  and  when  and  how  filed 383 

duty  of  county  clerk  as  to 383 

of  redemption,  when  given. 388 

proof  and  record  of,  how  made 388 

of  inquest  and  proceedings  to  be  added  to  record  in  New  York  county,  639 
CERTIORARI.     {See  Habeas  Corpus  or  Certiorari,  413-431.) 

writ  of,  to  review 435 

stay  of  proceedings  on 435 

service  of  writ,  how  made 435 

CHARGES. 

when  sheriff  removed  upon 9,     10 

CHATTEL. 

warrant  to  seize  in  an  action  to  foreclose  lien  thereon 281 

judgment  in  such  action 281 
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how  warrant  to  seize,  issued  and  served  in  inferior  court 281' 

action  for  a  (iSee  Beplemn) 283-29* 

lien  of  execution  upon 323. 

as  to  distraining  chattels  doing  damage 498,  499,  693^ 

(See,  also,  DUiraining  Inanimate  Property,  Doing  Damage.) 
CHILDREN. 

when  and  where  committed  as  vagrants 137' 

when  habeas  corpus  for  children  detained  by  Shakers 431 

duties  of  constables  regarding  truant 702 

when  arrested  on  platform  of  cars 702 

cruelty  to 703,  70* 

abandonment  of  child  under  six  years '. 703 

unlawfully  omitting  to  provide  for  child  703 

endangering  life,  health,  etc.,  of 703; 

when  not  to  be  admitted  to  concert  saloon 703 

duties  of  constables  as  to,  found  begging,  etc 703^ 

certain  employment  of,  prohibited 703 

duty  of  ofBcers  to  prevent  cruelty  to 703,  704 

CHOSES  IN  ACTION. 

what  are 337 

cannot  be  levied  upon ' 337 

may  be  attached 353- 

CITATION. 

from  surrogate's  court,  how  served 474 

CLAIM  OF  PEOPEKTY  BY  THIRD  PERSON. 

when  made  to  property  attached,  how  tried  .' 38,  263 

proceedings  if  claimant  succeeds 363- 

proceedings  by  sheriff  when  claim  made  to  property  replevied 389' 

action  against  sheriff  upon  claim 390 

indemnity  to  sheriff  upon 290" 

claim  of  property  levied  upon,  how  tried 28,  347 

jury  to  be  empaneled 34& 

when  officer  may  relinquish  levy 348 

when  and  how  indemnitor  substituted  in  action  against  sheriff,  348,  849» 

when  officer  may  maintain  action  upon  indemnity 350* 

on  attachment  in  justice's  court 666' 

bond  by  third  person 666> 

when  delivery  made  to  claimant 667 

on  levy  on  execution  in  justice's  court 687 

CLERK  OP  COURT. 

when  to  issue  subpcenas 180^ 

CLERK,  COUNTY.     (See  County  Clerk.) 
CLERGYMEN. 

to  be  admitted  to  jails 36 

to  be  present  at  execution  of  death  penalty,  when 178 

COLLECTION  OP  PINES.     (See  Mnes.) 
COLLECTION  OF  TAXES.    (See  Taxes.) 
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COLLECTOR.  pase. 

of  canal  tolls,  warrant  against,  when  issued 515 

on  failure  of  town  collector  of  taxes  to  file  bond,  etc.,  supervisor's  war- 
rant to  collect  taxes,  how  issued  to  sheriff 519 

■COMMISSIONER. 

to  take  testimony,  may  issue  subpoena 675 

governor  may  appoint,  to  -hear  charges  against  sheriff 10 

COMMITMENT. 

copy  of,  to  be  furnished  on  demand  and  tender  of  fees,  when 430 

penalty  for  refusing  to  so  furnish 430 

of  one  for  a  criminal  contempt,  contents  of 490 

in  justice's  court 493,  688 

for  examination,  contents  of 101 

on  peace  warrants,  contents  of 128 

on  arrests  upon  information  of  a  crime' 128-181 

on  adjournment 128 

after  examination 129 

order  indorsed  on  depositions 129 

form  and  contents  of  warrant. . .  > 129 

witness,  when  committed 130 

commitment  to  house  of  detention 131 

after  indictment 131-134 

bench  warrant  a  commitment 131 

commitment  on  order  of  court 131 

when  defendant  indicted  in  wrong  State  or  county 133 

on  appearing  for  trial 133 

order  for  re-submission 132 

on  verdict 133 

on  arrest  of  judgment 133 

after  judgment 134 

on  surrender  by  bail 134 

in  bastardy  proceedings. 135 

.  conimitting  mother 135 

by  court  of  sessions 135 

what  court  can  discharge 136 

of  vagrants 136  137 

record  of  conviction,  contents  of 136 

commitment  of  children 137 

of  women 137 

of  tramps 137 

of  disorderly  persons ,  138 

of  juvenile  delinquents 138 

of  women  to  house  of  refuge 139 

on  conviction  of  felony 140 

to  county  jail,  penitentiary  or  State  prison 140 

of  fugitives 140 

search  of  person  upon ; 140 

■of  witness  for  perjury 141 

security  to  keep  the  peace  after 143 

record  of,  to  be  kept  by  prison  keepers 167 

of  witness  refusing  to  answer,  etc 206 
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COMPENSATION.  page. 

of  deputy,  or  other  subordinate,  may  be  regulated  by  agreement 35 

sheritr  may  give  part  of  fees  as 26 

COMPTROLLER. 

duties  of  sheriff  as  to  notifications  and  warrants  of 515 

when  to  issue  notifications 515 

when  to  issue  warrant  against  collector  of  canal  tolls 515 

warrant,  etc.,  to  be  returned  to , 515,  516- 

to  audit  sheriff's  bill  for  services,  etc.,  with  reference  to  executing  war- 
rants as  to  trespassers  on  State  and  Indian  lands 593 

to  audit  sheriff's  fees  for  services,  etc.,  to  State 595,  598 

CONCERT  SALOON. 

child  not  to  be  admitted  to '''93 

CONEINEMENT.     {See  Custody.) 

of  lunatic  on  justice's  warrant 6^9' 

duty  of  overseer  and  constable 699 

when  not  to  be  confined  in  prison,  etc 699 

of  sheriff  by  coroner,  where 614 

of  person  by  coroner,  at  instance  of  sheriff 615 

of  one  committed  on  process  for  contempt,  etc 549 

CONSERVATORS  OF  THE  PEACE.     (See  Peace  Offioer.) 

CONSTABLES. 

kinds  of , 639 

what  kinds  are  peace  ofBcers 639 

town,  ministerial  ofliGprs  of  justice's  court 640 

who  eligible  to  the  office 641 

election  and  appointment  of,  in  towns  generally 641 

in  towns  of  counties  containing  upwards  of  300,000 643 

proceedings  on  election 642'. 

.  must  be  chosen  by  ballot 643 

when  and  how  appointed , 643,  643 

when  and  how  office  becomes  vacant 643 

when  resignation  by  implication  takes  place 644 

resignation  of,  to  whom  and  how  made 644 

removal  of 644,  645 

vacancy  in  office  of,  how  filled 645' 

notice  of  election  or  appointment i 646 

oath  of  oflSce,  when  and  how  taken  and  filed 647 

official  bond  or  security,  how  executed  and  filed 647 

sureties  of ,  how  approved 647 

neglect  to  take  oath  or  give  security  deemed  a  refusal  to  serve 647 

security  need  not  be  in  form  of  bond ; . .  648 

sureties  cannot  object  that  bond  does-not  comply  with  statute  .....  648 

omissions  that  wiU  not  avoid  security , 648 

leave  to  sue  upon  security  not  necessary 649 

bond  under  military  code 649 

term  of  office 649 

duties  generally 

in  the  execution  of  process.          .   . .        6B0 
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■when  may  deliver  process  to  slierifC  for  service 191,  650 

powers  co-incident  with  the  sheriff's  in  many  cases 650 

requirements  of  justice's  mandate 650 

not  to  malje  alterations  in  mandate 650' 

summons  or  execution  issued  by  justice,  how  directed 651 

who  may  execute  the  same 651 

constable  to  whom  process  is  delivered  must  execute  it  in  person,  651 

unless  he  is  justified  in  delivering  it  to  sheriff 650,  651 

how  justice  of  the  peace  may  authorize  one  specially  to  execute 

process 1 651 

one  so  authorized  need  not  take  oath  or  give  security 651 

when  notified  to  attend  court 58' 

when  to  act  as  crier '   58- 

fees  of,  at  general  term,  how  paid ' 57 

duties  as  peace  officers.     iSee  PeoAX  Officer.) 

without  warrant 38-57,  653 

with  warrant 96-136,  653' 

duties  in  civil  matters  : 

to  attend  general  term,  when '. 58,  655 

to  attend  trial  court,  when 655- 

penalty  for  neglect  to  attend  when  notified 655 

when  to  act  as  crier 58,  655 

"duties  of,  at  trial  court 655 

in  service  of  summons  issued  by  justice. 656' 

form  and  contents  of  summons,  and  how  directed 656 

personal  service  of,  when  and  how  made 656 

when  verified  complaint  with  summons    656' 

service  upon  corporation,  etc 657 

second  and  third  summons,  how  served 658 

where  name  of  defendant  is  unknown,  summons,  how  made,  658 

return  of  summons,  how  made 659 

service  of  summons  can.  only  be  shown  by  return 659 

form  of  return 659 

as  to  order  of  arrest 660- 

order,  when  and  how  granted 660 

contents  of  order 661 

order,  how  executed 663 

return  on  arrest 663 

to  keep  defendant  in  custody 663 

to  hold  defendant  during  adjournment,  when 663' 

defendant,  how  kept;and  confined 664 

as  to  warrant  of  attachment 664 

form  and  contents  of  warrant  . . .  ■. 664 

warrant,  how  executed. 665 

service  of  summons  and  warrant 66ft 

undertaking  by  defendant 666- 

claim  and  bond  by  third  persons 666 

powers,  duties  and  liabilities  in  executing  attachment 667 

return  of  warrant,  how  made 667 
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what  delivered  to  justice  witli  return 667 

execution  where  summons  is  not  personally  served 668 

when  to  detain  eanal  boat 668 

security,  when  given  and  received 668 

must  be  approved  by  justice 668 

indorsement  on  copy  process  served 668,  669 

as  to  replevin  process 669 

when  replevin  brought  in  justice's  court 669 

aflSdavit  to  obtain  requisition 669 

requisition,  indorsed  on,  etc.,  affidavit 669 

requisition,  how  executed i 670 

service  of  summons 610 

constable's  return 670 

contents  of 670 

proceedings  when  sureties  excepted  to 670 

upon  reclamation  of  chattel 670 

when  and  to  whom  property  to  be  delivered 671 

powers  and  duties  of,  same  as  sheriff's  in  a  like  case 672 

as  to  subpoena 672 

when  justice  may  issue  subpoena 672 

subpoena,  how  served 673 

when  attachment  issued  against  defaulting  witness 673 

attachment,  how  and  where  executed 673 

fine,  when  and  how  imposed 674 

how  collected 674 

when  commissioners  issue  subpoena 675 

as  to  the  trial  and  its  incidents  675 

venire,  when  and  how  issued .' 675 

delivery,  execution  and  return  of , 675 

trial  jury,  how  procured 676 

when  contumacious  witness  committed 677 

jury,  how  kept.... 677,  678 

oath  of  constable,  fprm  of 677 

defaulting  juror,  how  punished 678 

as  to  executions : 

when  justice  may  issue  or  renew 678 

general  requisites  of  execution 679 

form  of,  on  money  judgment 679 

what  property  exempt 309-323,  680 

exemption  a  statutory  personal  privilege  and  no  defense 

to  constable 680 

as  to  levy  and  sale: 

indorsement  of  levy  and  notice  of  sale 680 

mode  of  levy  and  sale 681 

interest  of  constable  in  property  levied  on 681 

constable,  when  protected  by  h'is  process 681 

when  he  may  turn  execution  and  property  levied  on  over  to 

another 683 

return  of  execution 682 
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imprisonment  of  judgment  debtor 683 

constable  should  first  search  for  property 683 

when  arrest  not  illegal,  though  defendant  has  property  subject 

to  execution 683 

when  levy  on  property  should  be  relinquished  after  appeal . . .  686 

when  new  execution  issued  ■. 683 

execution,  when  and  how  stayed  on  appeal 685 

execution  against  joint  debtors 686 

execution  in  an  action  for  a  chattel 684 

execution  plaintiff  need  not  give  indemnity  to  constable .  686 

except  where  there  is  a  doubt  as  to  defendant's  interest  in 

property,  or  a  third  person  claims  the  same 687 

claim  of  property,  how  tried 687 

where  indemnity  is  tendered,  constable  bound  to  act 687 

duty  as  to  execution  after  expiration  of  hia  term 685 

liability  of  self  and  sureties  as  to  moneys  collected  after 

expiration  of  term 685 

actions  against: 

for  failure  to  return  execution 684,  706 

constable  cannot  act  under  execution  after  return  day 684 

unless  execution  has  been  renewed 685 

for  money  collected  and  not  paid  over , 685,  707 

actions  by : 

on  agreement  of  indemnity,  what  not  a  defense 687 

duties  in  certain  cases : 

as  to  contempts 687 

as  to  summary  proceedings  for  land 688 

as  to  election  law;  and  military  code 688 

as  to  highways / 689 

when  one  refuses  to  perform  labor  upon 689 

summoning  juries  in  opening,  etc 689,  690 

on  assessment  of  damages 690 

as  to  encroachments  upon 690 

as  to  strays  upon  highways  : 

precept,  how  served  and  published 691,  692 

proof  of  service  of  precept 692 

warrant  to  sell , 692 

as  to  distraining  inanimate  property 498,  499 

as  to  wrecks 484-489 

as  to  county  treasurer's  warrants 530 

as  to  proceedings  to  remove  ofBcers 500 

as  to  pawned  property 693,  694 

duties  in  criminal  matters  : 

as  to  disturbers  of  religious  meetings 43-45 

as  to  gamblers 47-53 

as  to  violators  of  excise  law 53 

as  to  armed  and  disguised  men 53 

as  to  beggars  and  vagrants 45-47 

as  to  disorderly  persons,  etc 117 

55 
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as  to  bastardy  proceedings 116 

as  to  proceedings  respecting  masters,  etc 118 

,  as  to  subpoenas 179-183 

as  to  search  of  habitual  criminals. 136 

in  court  of  special  sessions 695 

jury,  how  summoned 695 

return  of  officer,  how  made  and  compelled 696 

oath  of  officer  as  to  jury 696  , 

judgment,  by  whom  executed 697 

custody  of  defendant 697 

in  cases  of  lunacy  : 

lunatic,  how  secured 698 

power  of  justice's  without  application 698 

confinement  of  lunatic 699 

as  to  habitual  drunkards 699 

'     when  charge  may  be  contested 699 

,     trial  of  fact  of  drunkenness 700 

jury,  how  summoned 700 

as  to  hawkers  and  peddlers 700 

penalty  for  refusing  to  produce  license 700 

who  may  apprehend  and  detain  trader 701 

action  to  recover  penalty,  and  proceedings  thereon 701 

as  to  idle  and  truant  children 702 

when  to  arrest  child  on  platform  of  cars 702 

as  to  cruelty  to  children  (see  OMldren) 702-705 

as  to  violation  of  quarantine  law  in  New  York  city 705 

Kability  of;  and  of  their  sureties  : 

as  to  liability  generally 706 

statute  of  limitations 706 

who  may  maintain  action  for  money  collected 707 

action  by  and  against,  governed  by  same  rules  as  apply  to  sheriff 

and  his  sureties 707 

what  constitutes  breach  of  oflScial  bond 707 

for  what  acts  or  omissions  sureties  are  liable 708 

constable  seeking  to  Justify  under  execution,  against  strangei', 

must  stow  valid  judgment 708 

constable  cannot  defend  trespass  by  pleading  infancy 708 

disabilities;  and  acts  prohibited  : 

not  to  practice  as  attorney,  etc 88,  652 

in  New  York  and  Kings  counties , 652 

not  to  be  bail 652 

not  to  receive  reward,  etc.,  for  delay  in  or  omission  of  duty 653 

not  to  buy  claim  to  institute  proceedings  upon C53 

penalties  declared  for  doing  acts  prbhibited 653 

as  to  injuries  to  records,  and  misappropriation  of  moneys 653 

not  to  serve  process  on  Sunday 654 

fees  of.    (See  Fees.) 

CONSULS. 

exempt  from  arrest  on  civil  process ; 224 
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'contempt. 

criminal.     {See  Onminal  Contempts.)  pagk. 

when  arrest  of  witness  a  .... , 208 

what  are  contempts,  other  than  criminal 450 

court  of  record,  etc.,  power  to  punish 450 

when  punishment  may  he  summary 453 

warrant  to  commit,  without  notice,  when  to  issue 452 

when  order  to  show  cause,  or  attachment , 452 

proceedings  in  case  of  delinquent  officer 453 

proceedings  against  officer  for  neglect  to  return  process 454 

effect  of  order  and  warrant 454 

indorsement  on  warrant;  undertaking 454 

execution  of  warrant 455 

when  habeas  corpus  may  issue 455 

proceedings  on  return 456 

punishment 456 

when  offender  released 457 

misconduct  at  circuit 458 

proceedings  on  bond  for  appearance 458 

action  against  sheriff  for  taking  insufficient  sureties,  when  main- 
tainable  .- 458 

proceedings  against  sheriff  for  not  returning  execution 458,  459 

enforcement  of  surrogate's  decree  by  punishment  for,  when.  476,  480 
■CONTRIBUTION. 

between  owners,  on  failure  of  title  to  real  estate  sold 394 

in  what  order  made 395 

when  part  owners  redeem , 393 

how  enforced  by  use  of  original  judgment 395 

■COUNSELOR.     {See  Attorney  and  Gounsel9r.) 

■CONVICTION. 

record  of,  for  a  criminal  contempt,  how  made  up  by  a  justice  of  the 
peace , 493 

CONVICT. 

care  and  custody  of 168 

CORONER. 

not  to  afct  as  attorney,  etc 88,  606 

not  to  be  bail 88 

election  and  qualification    f  . .  .■ 605,  606 

must  be  a  resident  of  whe  county - 606 

when  term  commences ; 606 

oath  of  office 606 

resignation  and  removal 607-609 

forfeiture  of  office 607 

vacancy,  how  filled 608 

duties  of,  as  sheriff: 

when  duties  of  sheriff  devolve  upon 13,  610 

designation  of,  as  sheriff 610 

bond  of,  when  designated ; 610 

powers  and  duties  of  sole  coroner 611 
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COUO'S'ER— {Continued).  paob. 

■when  coroners  to  act  until  designation 61S' 

on  vacancy  in  sheriflfs  oflBce,  is  ex  officio  slieriff 613 

power  and  duty  of,  in  action  wliere  slieriff  is     party   612 

mandate,  how  directed 613 

when  may  command  "power  of  county 198,  613 

may  serve  process  hy  deputy 614 

arrest  of  sheriff ; . .  614 

confinement  of  sherifE , 614 

when  sheriff  admitted  to  lillerties 614 

arrest  of  person  at  instance  of  sheriff. ., ^ . .  615 

person  so  arrested,  how  kept s 615 

coroner  answerable  for  escape 615 

can  onlj'  commit  to  county  jail  except  arrested  sheriff 615. 

protection  afforded  by  process 616 

service  of  papers  upon,  when  sheriff     party  616 

undertaking  taken  by  coroner,  when  void 616 

when  execution  to  issue  to  coroner 617 

sale  of  real  estate  by,  under  execution 393 

duties  in  certain  cases  and  special  proceedings: 

in  proceedings  to  remove  officers 500,  617 

in  the  care  of  wrecked  property 484,  618 

in  investigation  of  origin  of  fires 483,  618 

coroner's  inquest: 

coroner's  principal  duty  to  hold  inquest 619 

powers  of  board  of  health  in  New  York  city  619 

jurisdiction  of  coroner  to  hold  inquest- 620 

in  New  York  city,  sudden  deaths  to  be  reported 631 

when  jastice  to  act  as  coroner 621 

when  police  justice  to  act  in  New  York  city 623 

coroner's  jury : 

when  summoned ; . .  633 

who  eligible  as  jurors 633 

jury  to  be  sworn 623 

inspection  of  the  body 634 

verdict,  liow  rendered 634 

fees  of  jurors;  report  of  coroner 635 

deliberation  of  jury 630 

all  material  testimony  to  be  presented  before 627 

findings  of,  how  kept  in  New  York  city , .  633 

proceedings  on  inquest: 

coroner  to  issue  subpcenas 625 

witness  not  entitled  to  fee 636 

subpoena,  how  served 635 

employment  of  scientific  expert  in  New  York  city 636 

employment  of  physician  in  New  York  city 636 

in  any  othet  county  . . . . , , 626 

dissection  of  body 627 

testimony,  how  taken ;  where  filed 627 

examination  of  witnesses 627 
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testimony  to  be  written 628 

how  certified  and  authenticated 638,  629 

how  and  where  filed 629 

coroner's  warrant: 

when  to  issue 630 

form  of 631 

how  executed 631 

duties  after  inquest : 

to  deliver  money,  etc.,  to  treasurer 632 

to  make  report  to  public  administrator  in  New  York  city 632 

records  by  board  of  coroner's  in  New  York  city 633 

care  of  dead  body 633 

coroner's  fees  and  expenses : 

fees  as  sheriff 634 

on  inquest 634 

for  delivering  money,  etc.,  to  county  treasurer. . . : 635 

expenses,  how  audited  and  paid ,635 

fees  as  witness 636 

accounts  a  county  charge 636 

accounts,  how  verified,  etc 636 

compensation  in  New  York  city 637 

■CORPORATION. 

service  of  summons  upon  domestic .  198 

foreign 199 

in  justice's  court 657 

who  is  managing  agent  of  foreign 200 

unpaid  subscription  to  foreign,  attachable 253 

interest  in,  attachable 2S3 

certificate  of  defendant's  interest  in,  when  given 260 

on  attachment  in  action  against  foreign,  what  papers  produced  on  ap- 
plication for  judgment 283 

to  what  corporations,  code  provisions  ai6  to  supplementary  proceedings 

do  not  apply < 470 

criminal  proceedmgs  against 136-128 

how  commenced 136 

form  of  summons 127 

service  of  summons 137 

further  proceedings 137 

fine,  how  collected 128 

■COSTS. 

in  supplementary  proceedings,  how  collected 469 

in  action  against  sheriff  instituted  by  State  writs,  how  taxed 583 

•COUNTY  BUILDINGS. 

when  sheriff  may  insure 38 

'COUNTY  CHARGE. 

sheriff's  fees,  when  a 599 

coroner's  accounts  are  a ■. 636 

constable's  fees,  when  a 709 
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COUNTY  CLERK.  pasb.. 

to  furnish  list  of  jurors  to  sheriff 68- 

COUNTY  JAIL. 

commitment  to 140- 

(See  Jail.) 
COUNTY  SUPERINTENDENT. 

or  overseer  of  the  poor,  when  may  redeem 37S 

COUNTY  TREASURER. 

to  issue  warrant  when  tax  remains  unpaid 516 

upon  what,  warrant  a  lien 516- 

how  sheriff  proceeded  against  for  neglect  to  return  warrant 517 

warrant  of,  for  tax  on  debt  owing  to  non-resident ^ 517 

warrant  of,  for  taxes  against  persons  removed  from  the  county 51S' 

warrants  of,  against  collector 520 

sheriff's  fees  on,  on  warrants  of 596 

COURTS. 

when  sheriff  may  hold 28. 

room  for  holding,  when  sheriff  to  provide ' 2ft 

of  record,  sheriff's  duty  in 57  -  5d  - 

when  sheriff  to  adjourn 58. 

calendar  furnished  to 38,  60 

-  constables  notified  to  attend 655 

COURT  ROOM. 

sheriff  to  provide  and  furnish,  when 39,  5T. 

CREDITOR. 

when,  may  redeem , 373. 

redemption  from  redeeming 377 

when  second  redeeming,  has  prior  lien 378 

subsequent  redemption  by  other •  •  •  ■ 378 

when  judgment  creditor  may  redeem 380' 

of  owner  of  undivided  share,  redemption  by  . . .  -. 381 

remedy  of  judgment  creditor  on  failure  of  title  to  real  estate  sold. . . .  394 

CRIER. 

fees  of,  at  general  term,  how  paid 57 

not  to  act  as  attorney,  etc 88 

when  sheriff  to  act  as 58 

when  constable  to  act  as 655 

CRIMINAL  CONTEMPTS. 

what  are,  under  Code  of  Civil  Procedure '    ....  489' 

how  punished 490 

commitment ." 490 

punishment  not  bar  to  indictment ,. 490 

one  committed,  must  be  actually  confined 491 

habeas  corpus 491 

under  Code  of  Criminal  Procedure 491 

when  punishable  as  a  misdemeanor 491. 

in  justice's  court 49^ 

when  justice  can  punish  for 493-687' 

hearing  must  be  granted  accused 49^ 
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CRIMIISrAL  CONTEMPTS— (CojiKraMed).  page.; 

punishment 493 

record  of  conviction;  commitment 493 

payment  of  fine 493 

CRIMES. 

punishable  with  death,  how  party  charged  with  admitted  to  bail 143 

not  punishable  with  death,  how  party  charged  with  admitted  to  bail. .  143 

CRUELTY. 

to  children,  what  constitutes 703-705 

duties  of  officers  with  reference  to 704,  70S 

CUSTODY. 

of  jails,  sheriff  to  have  (See  Jails) 30 

of  prisoners 166-175 

duty  of  sherifE  as  to 166 

,  examination  and  record  of  commitment  and  entry  of  discharge. . .  167 

prisoner,  how  confined 167 

of  convicts 168 

of  disorderly  persons 169 

of  insane  persons 171 

of  other  prisoners , 170 

escape  from 171 

of  United  States  prisoners 173 

discharge  from  custody '. 173 

grand  jury's  inquiry  and  inspection  as  to ' 174 

how  affected  by  stay  on  appeal 174 

of  property  levied  upon 341 

of  prisoner  pending  proceeding  onfhabeas  corpus  or  certiorari 425 

one  committed  for  a  criminal  contempt  must  be  actually  confined 491 

of  defendant  arrested  in  civil  action  in  justice's  court 662 

of  defendant  on  trial  in  court  of  special  sessions ''  697 

3D. 

DAMAGES. 

writ  of  assessment  of 433 

when,  and  by  whom  issued. 433 

to  whom  directed,  and  contents  of 483 

how  executed 433 

attendance  of  jurors  upon  execution 483,  434 

proceedings  after  jury  sworn ' 484 

recoverable  in  action  by  sherifE  upon  bond  of  indemnity    537 

on  bond  for  liberties 547 

measure  of,  in  action  against  sheriff  for  false  return 578 

assessment  of,  in  proceedings  to  open,  etc  ,  highways 690 

DANCE  HOUSE.     (See  Concert  Saloon.) 

DEATHS. 

sudden,  in  New  York  city  to  be  reported 631 

DEATH  PENALTY. 

warrant  for  execution  of 175 

when  new  day  fixed  for  execution ' 175 
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DEATH  PlSNAliTY—^Coniinued).  paoe. 

reprieve,  or  suspension  of  execution 176 

by  governor 176 

on  appeal,  or  writ  of  error 176 

wlien  defendant  insane 176 

when  pregnant , 177 

how  executed ■ 178 

who  to  be  present  at  execution 178 

certificate  of  execution. . .'. 179 

DEBTOE. 
insolvent : 

insolvent's  discharge,  when  granted 436 

released  on  production  of  discharge ....  436 

effect  of  discharge 437 

when  not  exempt,  and  not  to  be  discharged 437 

debt,  etc.,  against,  not  afEected  by  discharge 437 

imprisoned  judgment  debtor: 

when  and  how  discharged 438 

when  petition  may  be  made 438 

proceedings  on  petition 438 

duty  of  sheriff  under  discharge 438 

when  discharge  a  protection  to  sheriff , 439 

effect  of  discharge  as  to  property 439 

when  not  to  be  re-imprisoned 439 

who  not  entitled  to  discharge 439 

who  barred  from  discharge  440 

DECREE. 

of  surrogate,  execution  upon 300 

for  money,  docketing  and  enforcement  of 475 

awarding  possession,  security  to  prevent 480 

duties  of  sheriff  on  sale  of  real  estate  under 501-505 

DEED.     (See  S/ieriff's.  DeM. ) 
DEFENSES. 

of  sureties  in  action  on  sheriff's  bond 6 

of  bail,'  on  arrest  in  civil  action 246 

of  sheriff,  in  an  action  for  neglect  to  return  execution 407,  567 

in  an  action  upon  bond  for  jail  liberties 546 

in  an  action  for  an  escape 561 

in  an  action  against  sheriff  for  act  or  omission  of  his  deputy 566 

for  failure  to  serve  or  collect  process 570 

for  non-payment  of  moneys  collected 573 

for  false  return 573 

for  unlawful  interference  with  person  or  property '.   578 

in  an  action  by  constable  on  indemnity 687 

DELIBERATION. 

of  juiy.     (See  Trial  Jvry.) 

of  coroner's  jury 630 

DELINQUENT  OFFICER. 

proceedings  for  contempt  against 453 
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DELIVERY  OF  BOOKS  AND  PAPERS.     (See  Books- and  Papers.)      page. 

how  compelled 86,  123 

DEPOSIT. 

instead  of  bail ■. 141 

after  bail , '. 141 

bail  after 143 

in  civil  action,  instead  of  bail 341 

payment  of,  ioto  court 342 

substituting  bail  for 242 

how  disposed  of 243 

when  paid  to  third  person 242 

DEPUTY. 

of  sheriff,  when  and  how  appointed  14 

powers  of 15 

acts  of,  in  name  of  principal 16 

when  de  facto  of  under-sheriff 17 

special,  how  appointed , 17 

not  public  officer 17,     18 

not  deputy  jailer r 19 

liability  of ' 20 

how  removed 35 

as  peace  officer  without  warrant  {See  Peace  Officer) 88-57 

when  to  act  as  crier 58 

may  summon  jury 80 

not  to  act  as  attorney,  etc. ; 88 

as  bail 88 

may  serve  process  in  whidh  another  deputy  is  a  party  or  interested,     89 

duties  as  peace  officer  with  warrant  (See  Peace  Officer) 96-136 

sheriff  liable,  civilly,  for  acts  or  omissions  of 566 

not  liable  criminally 567 

fees  of  for  attending  court 594 

coroner  may  serve  process  by  when  sheriff  a  party 614 

actions  against  (See  S/ieriffs,  Actions  Against): 

by  sheriff,  and  upon  bond  of 539 

DESCRIPTION. 

of  person  to  be  arrested,  in  warrant,  where  name  unlinown 95 

of  property  in  search  warrant 120 

of  personal  property  in  notice  of  sale  of  351 

of  real  property,  in  notice  of  sale  thereof 363 

in  certificate  of  sale  of i 365 

of  wrecked  property,  in  notice  of  finding 485 

in  notice  of  sale •. 485,  488 

DESIGNATION. 

by  adult,  of  one  on  whom  process  may  be  served 195 

by  foreign  corporation 199 

of  coroner  to  fill  vacancy  in  sheriff's  office  610 

coroners  of  county  to  act  until 612 

DETAINERS.     (See  Escape.) 

DETENTION,  HOUSE  OF. 

when  prisoner  committed  to 131 
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DISABILITIES.  p*ob. 

of  sheriff,  etc.,  to  act  as  attorney,  etc 88,  652 

to  be  bail ' 88' 

ill  execution  of  process 89 

at  execution  sale ., 89 

DISBURSEMENTS.     (See  Fees  and  Expenses.) 

for  oath,  postage,  etc.,  when  Officer  allowed  for 597 

DISCHARGE. 

of  defendant;  upon  allowance  of  bail 151 

of  prisoner  from  custody 173 

of  attached  vessel '. 364,  266 

of  attachment 271 

of  person  committed  on  surrogate's  warrant ^ . . .  481 

insolvent 436 

when  granted 436 

when  not  granted 437 

of  insolvent's  property 437 

of  imprisoned  judgment  debtor 438 

when  petition  may  be  made 438- 

proceedings  thereupon. ■ 438 

discharge,  when  granted 438 

when  discharge  a  protection  to  sheriff 439 

effect  of  discharge  as  to  property. 439 

who  not  entitled  to  discharge 439 

when  barred  from  discharge 440 

of  warrant  in  proceedings  against  ships  and  vessels 496 

of  lunatic  prisoner 553 

of  prisoner  on  justices's  court  execution 556 

DISORDERLY  PERSONS. 

list  of,  to  be  returned 36,  61 

when  arrested  on  warrant 117 

commitment  of 138^ 

when  admitted  to  bail / j .  165. 

care  and  custody  of 169 

DISSECTION. 

of  body,  when  authorized 627 

DISTRAINING  INANIMATE  PROPERTY. 

where  property  is  doing  damage 498 

distrained  property,  how  kept 498 

damages,  how  appraised 498 

notice  by  distrainer,  contents  of 498 

when  distrainer  to  post  notice ". 498 

when  and  how  to  serve  copy 499' 

sale  by  sheriff  or  Constable 499 

when  and  how  made 499 

fees  for  selling,  etc 499 

duties  of  constable  as  to 498,  499,  693 

DISTRICT  ATTORNEY. 

to  conduct  inquiry  on  charges  against  sheriff 9i 
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to  issue  subpoBna  therein,  in  his  own  name 9 

to  issue  precept  to  sheriff 59 

contents  of  precept 59 

to  prosecute  for  certain  offenses,  gaming,  etc 50 

may  issue  bench  warrant 104 

to  be  admitted  to  county  and  State  prisons 36 

to  be  present  at  execution  of  death  penalty 178 

to  sign  certificate  of  execution 179 

to  attend  inquiry  as  to  sanity  of  prisoner  under  sentence  of  death    . .     176 

when  to  issue  subpcena 180 

need  not  tender  fees  on  issuance  of  habeas  corpus 413 

to  report  to  governor  trespasses  upon  State  lands 513 

DISTURBANCE  OF  RELIGIOUS  MEETING. 

duties  of  peace  officers  as  to 43-45 

what  acts  constitute , 43,     44 

what  is  a  religious  meeting 45 

D05RS. 

when  officer  may  break  open 99,  232-235 

DOCKET. 

entry  upon,  when  judgment  paid  by  one  entitled  to  contribution 396 

DOCKETING. 

of  judgment  in  reple\Hn  action 292 

DORMANT  EXECUTION.     (See  Execution.) 

when  execution  becomes  dormant 339 

who  can  take  objection    .' 340 

DWELLING  HOUSE. 

what  is  a 233-335 

ELECTION. 

sheriff,  how  and  when  elected 3 

coroner,  how  and  when  elected 605 

constable,  how  and  when  elected 641 

duties  of  sheriff  regarding , 505 

notices  of,  how  received  and  served  by  sheriff 505 

in  New  York  county 506 

order  of  inspectors,  how  executed  by  sheriff  or  constable 506 

who  to  inform  of  offenses  against  election  laws 506 

notice  of,  to  office  of  constable 606 

duties  of  constable  under 505,  688 

ELECTOR. 

when  privileged  from  arrest  in  civil  action 325 

ELISORS. 

when  appointed 13 

EMPLOYMENT. 

of  scientific  expert,  by  coroner,  in  New  York  city 626 

-  of  physician  by  coroner 636 

of  child  in  certain  ways  prohibited  704 
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ENCROACHMENT.    {See  H^hways,  690,  691.) 

ERIE  COUNTY.  page. 

•  sheriff's  duty  in,  as  to  designating  ofHcers  to  attend  court 58 

ESCAPE. 

retaking  after 43,  103 

of  prisoner  imprisoned  for  a  term;  to  be  imprisoned  when  recaptured,  1-71 

distinction  between  voluntary  and  negligent 550 

sheriff's  liability  for  an 557-564 

one  imprisoned  on  process  for  contempt  or  misconduct,  how  liept,  557 
debtor's  insolvency  may  be  given  in  evidence  in  mitigation  of 

damages 558 

not,  however,  when  sheriff  is  bail  for  his  appearance 558 

defenses  of  sheriff  in  action  for -  ■  ■  -  558,  561 

when  action  may  be  brought ■  •  •  -  559 

limitation 559 

evidence  in  action  for 559-563 

what  is  an  escape 564,  565 

EVIDENCE.     (See  Testimony.) 

what,  furnished  by  redeeming  judgment  creditor 384 

mortgage  creditor 386 

executor 887 

indorsement  on  execution,  when,  of  levy 527 

when  not 530 

in  action  upon  indemnity  bond 537 

judgment  against  sheriff,  when  conclusive,  in  action  by  him  on  bond 

for  jail  liberties 546 

in  actions  for  escapes 559 

EXAMINATION. 

of  complainant,  on  application  for  peace  warrant 1 15 

commitment  aftpr 129 

bail  for  appearance  for 144 

of  commitment  by  keeper  of  prison 167 

of  witnesses  conditionally,  subpoena  for "... - 181 

of  persons  offered  as  bail  in  civil  action  . . ; 240 

of  witnesses,  by  coroner,  on  inquest 637 

of  persons  in  proceedings  to  discover  property  withheld  from  executor,  479 

of  accused,  in  investigating  origin  of  Are 483 

EXCISE  LAW. 

duty  of  peace  oflBcefs  as  to 453 

EXECUTION. 

kinds  of 296 

requisites  of 295-303 

to  whom  directed 295 

in  New  York  county ; 300 

indorsement  upon 295 

to  what  counties  issued 296 

general  requisites  296 

time  allowed  for  return 297 

on  transcript  from  other  court 298 
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EXECUTION— (Obft«mu«d).  pj,6e. 

in  action  to  foreclose  mechanics'  lien 399 

divided  county 299 

in  actions  against  associations 300 

public  ofBcer. 300 

on  surrogate's  decree '. 300 

for  collection  of  money 301 

against  property 301 

where  attachment  has  been  levied 277,  301 

against  executor 303 

agamst  joint  debtors 341 

against  the  person 303 

for  delivery  of  property,  etc 303 

where  separate  sums  awarded 303 

when  issued 303-306 

within  five  years 303 

after  death  of  judgment  creditor 304 

after  five  years 804 

leave  required 305 

how  obtained 305 

when  execution  dormant 339 

genersvl  provisions  as  to  sale  under 306,  307 

sale,  when  and  how  made 307 

officer  making  sale,  not  to  purchase 89,  307 

when  under-sheriff  to  proceed 307 

plaintiff's  control  of  sheriff  in  service  of 308 

how  exercised  by  self  or  attorney 308 

property  exempt  from  levy  and  sale  under  (see  Exempt  Property). .  .309-3583 

lien  of  execution  on  personal  property 333-334 

when  lien  attaches 333^30 

partnership  property,  how  released  from 'i31 

order  of  preference  among  executions 333,  333 

the  levy  (see  Levy) 334-347 

claim  of  property  by  third  person 347-350 

sale  of  personal  property  under  {see  Sale  of  Personal  Property). . . .  350-357 

sale  of  real  property  under  (see  Sale  of  Heal  Property) 357-369 

redemption  from  sale  on  (see  Redemption) 369-388 

sheriff's  deed  on  sale  under  {see  Sheriff's  Deed) 388-394 

execution  against  the  person 396-400 

in  what  cases  issued 396 

when  against  women 397 

execution  against  property  first  to  issue 397,  398 

when  new  execution  to  issue 398,  399 

against  what  property  not  enforced 399 

when  execution  debtor  discharged 399 

sheriff's  duty  as  to 400 

return  of  execution  (see  Return) 400-408 

contents  of,  in  replaviu  (see  Replevm) 393 

proceedings  for  contempt  against  sheriff,  for  not  returning 458 

when  execution  necessary  to  supplementary  proceedings 464 
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EXECUTION— (ConfeTO6(?).  pasb. 

imprisomneat  on,  on  judgments  for  trespassing  on  state  and  Indian 

lands '  514 

imprisonment  on  justice's  court  executions • 355 

sheriffs  fees  on  (See  Fees  and  Expenses)  .- 587 

how  paid  and  collected 598 

when  execution  to  issue  to  coroner 617 

in  justice's  court,  contents  of  execution  when  summons  not  person- 
ally served  668 

in  justice's  court 678-686 

when  justice  may  issue  or  renew 678 

general  requisites  of '. 679 

form  of,  on  money  judgment 679 

in  an  action  for  a  chattel 684 

constable  not  to  act  under,  after  return  day  unless  renewed 684 

constable's  duty  as  to,  after  term  of  office  has  expired 685 

how  stayed  by  appeal '. 685,  686 

against  joint  debtor ' 686 

indemnity  to  officer 686 

{Bee  Sheriffs,  Actions  Against. ) 
(jSse  Constables,  Actions  Against.) 
(See  Sureties.) 
EXECUTOR. 

execution  against,  requirements  of 302 

when  sheriff's  deed  delivered  to 391 

proceedings  to  discover  property  withheld  from 478 

action  against  sheriffs,  when  maintainable 583 

EXEMPT  PROPERTY. 

made  so  by  statute 309 

no  presumption  of  exemption  ., 309 

what  may  be  claimed  as , .  310-332 

householder's  exemption 310-313 

who  is  householder 313,  314 

military  pay ^314 

right  of  action  when 315 

burying  ground 315 

homestead  {See  Homestead) 316 

exemptions  outside  the  Code 319 

when  no,  as  against  working  woipen , ; 320 

when  and  how  claimed  as  such 321 

exemption,  how  waived 323 

right  to  claim  as,  strictly  personal 323 

as  to  justice's  court  execution,  same  exemption 680 

EXEMPTION. 

of  property  from  sale  on  execution 309-333 

(See  Exempt  Property.) 

from  jury  duty,  who  may  claim ,.  81 

from  arrest,  who  may  claim ; 331-238 

(See  Arrest.) 

when  witness  may  claim ■  ■  ■■,  ■  ■  ■  ■ ,. . .  208,  237 

of  insolvent  debtor , ...   ...'.........: 436 

(See  Debtor,  Insolvent.) 
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EXONERATION.  Pien. 

of  bail  (See  BaiV),  when  and  how  effected 246 

:EXPENSES.     (See  Fees  and  Expenses. ) 

EXPERT. 

employment  of,  by  coroner,  in  New  York  city 626 

EXTORTION.     (See  Sh&i-iffs.  Actions  Against.) 

FALSE  IMPRISONMENT.    (See  Imprisonment.) 

FALSE  RETURN.    (See  Setii/rn.) 

PEES  AND  EXPENSES. 
of  constable : 

in  criminal  cases: 

what  chargeable  to  county  . .  .■ 709 

table  of  fees,  chargeable  to  county 709 

^fees  and  expenses,  how  paid 709 

fees  for  attending  court 769 

what  traveltees  for  subpoenaing  witness  allowed 710 

fees  in  Herkimer  county 710 

Richmond  county 711 

accounts  for,  how  presented  and  audited 710,  711 

in  civil  cases: 

tableoffees 711,712 

in  a  special  proceeding -. 712 

in  summary  proceedings 713 

affidavit  upon  claim  for  travel  fees 713 

of  coroner:' 

as  sheriff 634 

on  inquest,  table  of  fees 635 

coroner  entitled  to,  though  subject  of  inquest  died  a  natural 

death. . , 620 

for  delivering  money  or  property  found  on  deceased  to  county 

treasurer. . ., 635 

expenses,  how  audited  and  paid 636 

as  witness 636 

accounts  for,  a  county  charge 636 

compensation  in  New  York  city 637 

fees  of  coroner's  jurors .' 625 

fees  of  justice  sitting  as  coroner. . ; 622 

of  sheriffs: 

at  common  law  none  allowed 585 

by  statute: 

under  Code  of  Civil  Procedure 585-593 

sheriff  entitled  to,  only  on  moneys  collected  on  execution, 

when 588,  589 

poundage,  etc.,  in  full  compensation  for  services  and  ex- 
penses   589 

when  expenses  allowed 589 
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FEES  AND  EXPENSES- (Ol;ft«m«e(«).                                                       paoe. 
special  statutory  provision  for  New  York  county  on  fore- 
closures    593 

on  suqamoning  gi-and' jurors 594: 

Kings  county 594 

fees  of  deputy  attending  court 594 

for  State  services 595 

for  transportation  of  convicts 595 

of  juvenile  delinquents 595 

insane  criminal 595 

in  criminal  cases,  generally 595 

on  county  treasurer's  warrants 520,  596 

on  attachment  against  vessels 596 

under  military  code 596 

salvage  as  to  wrecks '. .  ■  ■  597 

on  investigation  as  to  fires 484,  597 

expenses  for  oath,  postage,  etc 597 

fees,  how  paid  and  collected. . . : 598 

on  execution ». 598 

for  services  to  State -• 598 

to  county 599 

in  criminal  cases 599,  600 

supervisors  maybe  compelled  to  audit  accounts  for,  600,  601 

in  Ulster  countj-^ 601 

as  to  fugitive  from  justice 601,  602 

taxation  of  fees 60S 

penalties  for  taking  excessive  fees 602 

fees  on  proceedings  against  ships  and  vessels 497 

action  to  recover  fees,  etc 524 

FELONY. 

defined 41 

when  officer  guilty  of 12,  92,  607,  608,  653 

commitment  of  woman,  convicted  of  a 140 

bail  on  arrest  for  a 145 

af tei-  indictment  for  a 153 

FEMALES. 

when  committed  as  vagrants 137 

commitment  of,  to  house  of  refuge 139 

privileged  from  arrest  in  civil  action 221 ,  397 

no  exemption  against  working,  when 320 

(See  Death  PenaMy;  Bistardy  Proceedings;  Custody/  Exempt  Property; 
Exemption.) 
FINES. 

jury.     (See  Jury  Fines.) 

payment  of,  to  whom,  by  officer  collecting  when  imposed  by  justice 

for  contempt 493,  688 

warrants  for  collection  of,  under  military  code 509 

for  not  obeying  justice's  subpoena * . .' 674 

how  and  when  imposed 674 

how  collected 674 
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FIRES.  P^OE. 

who  may  investigate  origia  of 483 

summoning  jury,  etc.,  on  investigation 482 

inspection  by  jury ;  inquisiton 483 

witnesses  bound  over ;  accused  arrested 483 

examination  of  accused 483 

testimony  on,  and  return  of,  inquest 484 

fees  of  officers  as  to 484,  597 

constable's  duty  as  to 483-484,  618 

FIREMAN. 

may  claim  exemption  from  jury  duly  .T 83 

FIXTURES. 

what  are 334,  325 

FORCE. 

in  making  arrest,  how  used 41 

(See  Arrest.) 
FOREIGN  JURY.     {See  Jury;  TrialJurora.) 
FORFEITURE. 

of  oflBce,  by  sheriff,  when 7,  11,     13 

by  coroner  'or  other  ofl5cer,'^when S07 

FORMS.     (See post.  Index  to  Forms.) 

FRAUD.     (See  Election;  Execution;  Trial  Jurors;  Wrecks.) 

FREEHOLDERS. 

sheriff's  sureties  to  be 4 

(See  Bail;  Sureties;  Trial  Jurors.) 
FUGITIVES  FROM  JUSTICE. 

from  anotheristate  or  territory 109 

from  this  to  other  state  or  territory 113 

from  foreign  county 113 

commitment  of 140 

when  admitted  to  bail 160 

sherifE's  fees  as  to 601 

Gr. 

GAMING. 

keeping  gambling  apparatus,  unlawful 47 

winning  and  exacting  money  at  play,  unlawful 48 

keeping  gambling  establishment,  unlawful 49 

who  is  a  common  gambler 49 

when  gambling  instrumeiits  to  be  seized 49 

how  disposed  of 49 

•persuading  another  to  visit  gaming  places,  unlawful ; . . . .     50 

gambling  on  vessels  to  be  suppressed 51 

warrant  to  search  for  gaming  devices 124 

duties  of  sheriffs  and  other  oflScers  as  to 47-53 

GENERAL  TERM. 

attendance  of  constables  notified  by  sheriff  at 57,  655 

of  sheriff  and  deputies  at 57 

of  county  clerk  and  deputy  at 57 

of  crier  and  police  officers  at 5T 
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GOODS  AND  CHATTELS.     {See  Lery;  Execution;  Lien  of  ISxeeution.)   pioit. 

what  are 323-330 

GOVERNOR. 

sherifE  may  resign  to 9' 

may  remove  sherifE  on  charges 9 

may  declare  sheriff's  office  vacant 8 

must  appoint  to  fill  vacancy  in  sheriffs  office 10 

to  issue  proclamation  for  special  election  on  vacancy  in  sheriff's  office,     13 
to  authorize  sheriff  to  contract  for  guard  to  protect  jail 3ft 

may,  at  any  time,  revoke  such  authority 37 

to  issue  warrant  for  arrest  of  fugitive  from  justice 109-112 

■when  to  issue  requisition  for 113 

■when  to  call  out  military  force 192 

■when  to  declare  county  in  a  state  of  insurrection 193 

■when  may  grant  reprieve  or  pardon 176 

■when  to  direct  sheriff  to  remove  trespassers  from  State  and  Indian 

lands .■ ' 513 

may  remove  coroner 607 

coroner  may  resign  his  office  to 607 

vacancy  in  coronbr's  office  to  be  filled  by 609 

■when  to  issue  proclamation  for  special  election  of  coroner 609 

GRAND  JURORS. 

how  drawn 64 

how  summoned 65 

additional,  how  drawn  and  summoned 65 

in  New  York  county -73 

GRAND  JURY.  , 

to  inquire  as  to  care  and  custody  of  prisoners 174 

GRATUITY. 

sheriff  or  other  officer  not  to  take,  for  making  an  appointment  ...  90,  608 
for  omitting  or  delaying  official  duty 188,  608,  653 

GUARD. 

to  protect  jail 36 

H. 

HABEAS  CORPUS  AND  CERTIORARI,  WRITS  OF. 

proceedings  upon  habeas  corpus,  as  to  fugitive  from  justice 113 

habeas  corpus  to  testify,  when  and  how  writ  to  issue 409' 

when  not  to  issue 410 

writ  must  be  under  seal 410 

allowance  indorsed  upon  writ 410 

form  of;  and  when  returnable 410 

service  of  writ 411 

return  to  writ,  and  production  of  prisoner 413 

writ  a  protection  to  officer 413 

remanding  after  testimony 413 

custody  of  prisoner  in  meantime 413 

habeas  corpus  or  certiorari,  to  inquire  into  cause  of  detention 413 

who  entitled  to,  and  when  not  allowed 413 
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HABEAS  CORPUS  AND  CERTIORARI— (C<?»<m«ed).  paob. 

application  for,  to  whom  414 

when  granted 415 

form  of  habeas  corpus 416 

'        writ  not  to  be  disobeyed  for  defect  in  form ; 417 

seal  and  allowance  indorsed  on  writ 417 

writ,  where  returnable 417 

service  of  either  writ 417 

concealing  ou  removing  prisoner  418 

when  warrant  to  issue,  before  writ  of  habeas  corpus  or  certiorari 

can  issue 419 

return  to  either  writ 419 

return,  how  made  and  signed 420-423 

what  to  be  stated  in  return  if  prisoner  is  sick 420 

obedience  to  writs,  etc. ;  time  of  return 420-423 

proceedings,  if  obedience  to  writ  refused. ■. 421 

proceedings  on  return  of  writ  of  habeas  corpus 423 

where  prisoner  is  sick  or  infirm 425 

custody  of  prisoner  pending  proceeding 425 

when  and  to  whom  notice  required  on  return  of  habeas  cor- 
pus or  certiorari 425 

when  certiorari  granted  instead  of  habeas  corpus 426 

habeas  corpus  may  issue  on  return  of  certiorari,  or  on  refusal  to 

discharge  thereunder,  or  to  grant  such  writ 426 

proceedings  on  return  of  certiorari 426 

final  order  to  discharge;  effect  of;  enforcement  of 427 

when  discharged  on  either  writ,  not  to  be  re- imprisoned  for  same 

cause 428 

what  not  deemed  same  cause 428 

bail  on  appeal  (See  Bail) 429 

prisoner  to  remain  in  custody  until  bail  given 430 

when  and  to  what  term  matter  deemed  adjourned 430 

officer  detaining  to  furnish  copy  of  commitment  or  other  au- 
thority    430 

other  writs  of  habeas  corpus 430 

as  to  imprisoned  prize  fighters 430 

as  to  children  detained  by  Shkkers 431 

when  habeas  corpus  to  issue  in  proceedings  for  contempt  other 

than  criminal 455 

proceedings  on  return  of 456 

accused,  how  remanded 456 

when  habeas  corpus  to  issue  in  proceedings  for  criminal  contempt,  491 

accused  to  be  at  once  remanded 491 

HABITUAL  CRIMINALS. 

liable  to  search,  etc 126 

HABITUAL  DRUNKARDS. 

summoning  jury  in  procefedings  to  appoint  committee  for,  duty  as  to, 

461-463 

sheriflE  to  attend  hearing  and  take  charge  of  jury,  when 463 

fees  of  sheriff  and  jurors  in,  how  paid    468,  587 
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HABITUAL  DRVSKAViDS— {Continued).  pagk. 

■when  designated  as  an  liabitual  drunkard  by  overseer  of  the  poor,  one 

may  contest  charge 699 

may  apply  for  process  to  summon  jury  to  try  charge 700 

jury,  how  summoned  and  attended 700 

HAWKERS  AND  PEDDLERS. 

penalty  for  refusing  to  produce  license 700 

found  Without  license,  may  be  arrested  by  any  citizen 700 

when  arrested  to  be  taken  before  justice « 701 

proceedings  thereupon 701 

warrant,  when  issued;  how  directed 701 

duties  of  constables  as  to 701 

costs  in  action  to  recover  penalty 701 

HEALTH. 

endangering,  of  a  child  deemed  cruelty 703 

HEALTH,  BOARD  OF.    {See  Board  of  HealtJi.') 
HEALTH  OFFICER. 

when  to  direct  constable  or  other  person  to  apprehend  violator  of  quar- 
antine law 705 

HERKIMER  COUNTY. 

constables'  fees  in  criminal  cases  in 710 

HIGHWAYS. 

summons  to  issue,  on  refusal  to  perform  labor  upon 689 

summons,  how  directed 689 

how  served 689 

proceedings  on  return  of  689 

warrant,  when  to  issue 689 

constable's  duty  as  to  warrant . .-.- 689 

fine  collected,  how  disposed  of 689 

summoning  juries  in  opening  or  altering 689 

how  summoned 690 

assessment  of  damages  to  land  owner 690 

constable's  duty  in  summoning  jury 690 

encroachment  upon 690 

notice  of,  when  and  how  given 691 

proceedings  if  encroachment  denied 691 

constable's  duties  therein 691 

strays  upon,  proceedings  relative  to 691 

precept,  how  served 091 

copy  of,  when  and  how  posted 693 

proof  of  service  of 693 

warrant  to  sell,  how  executed 693 

sale,  how  noticed  and  made 693 

HOMESTEAD.     (8ee  Exempt  Property.) 

how  designated  as  exempt  property 316 

when  right  of  exemption  continues  after  death  of  exemptor 316 

right  not  affected  by  suspension  of  occupation 317 

exemption  not  void  because  value  exceeds  $1,000 317 

proceeds  of  sale  when  lot  exceeds  in  value  .1^1,000,  how  marshaled 317 
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HOMESTEAD— (CowitmMed).  pagb. 

cancellation  of  designation,  how  made 318 

any  other  release  or  waiver  void 318 

to  what  extent  mortgage  ineffectual 318 

exemption  a  mere  personal  privilege 318 

HORSE  RACES. 

bets  on,  when  unlawful 51 

unlawful,  when 51 

HOUSE.  ^  {See  Dwelling  House.) 

HOUSE  OF  DETENTION. 

commitment  to,  when 131 

HOUSE  OP  REFUGE. 

when  women  committed  to 139 

HOUSEHOLDER.     {See  Exempt  Property.) 

exemption  of 310 

what  property  exempt 310-313 

exemption  cannot  be  allowed  out  of  partnership  assets 313 

who  is  a 313,  314 

I. 

IDIOTS.     {See  Lunatics.) 

IDLE  AND  TRUANT  CHILDREN. 

constable's  duty  as  to  (see  Constables) 703 

IMPRISONED  DEBTOR.     (See  Debtoi-;  Discharge.) 
IMPRISONMENT .     (See  Citstody. ) 

in  civil  cases  (see  Indian  Lands) 552-556 

prisoner,  how  kept 553 

jail  physician's  duties 553 

sick  prisoners,  how  kept 553 

prisoner  under  United  States  process 553 

discharge  of  lunatic  prisoner 553 

prisoner,  not  entitled  to  jail  liberties,  how  kept 554 

on  justice's  court  executions  against  the  body 555,  683 

discharge,  how  procured 556 

prisoner  broiight  before  court 556 

in  criminal  cases  (see  Custody) , 166-175 

INDEMNITY.     (See  Bail;  Bond.) 

INDIAN  LANDS. 

when  sheriflf's  order  to  remove  trespassers  from 513 

sheriff  required  to  report  trespassers  upon 514 

imprisonment  on  executions  upon  judgments  for  penalties 514 

powers  of  sheriff  in  executing  warrant  when  intrusion  on 514 

when  sh(Briff  required  to  arrest  one  removed  from 514 

one  arrested,  how  committed  and  impiisoned 515 

INDICTMENT. 

fact  of  finding  not  to  be  disclosed 63 

bench  wan'ant  for  arraignment  after 104 

commitment  after 131 
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INDICTMENT—  ( Con  tinued) .  paob- 

liow  accused  detained  after,  in  wrong  State  or  county 132 

when  accused  admitted  to  bail  before 146 

after 153 

if  not  found,  prisoner  to  be  dismissed 159 

commitment  for  criminal  contempt  not  a  bar  to  indictment  for  same 

offense , 490 

INDORSEMENT. 

upon  subpoena,  by  magistrate,  in  criminal  proceeding 181 

on  execution  upon  receipt  by  sliei'iff 295 

upon  habeas  corpus  to  testify,  by  judge  allowing  writ 410 

upon  habeas  corpus  or  liertiorari 417 

upon  copy  precept  in  summary  proceedings  for  land 445 

upon  warrant  of  attachment  in  proceedings  for  contempt  other  tlian 

criminal 454 

upon  citation  in  proceedings  to  discover  property  withheld    from 

executor 479 

of  certificate  of  service,  by  sheriff,  on  comptroller's  notification 515 

of  approval,  by  judge  or  other  officer  approving,  upon  undertaking, 

536,  647 

of  levy,  by  constable,  on  execution    680 

by  justice,  upon  execution  against  joint  debtors 6S6 

INFANT. 

service  of  summons  upon 193 

when  discharged  from  arrest  in  civil  action 227 

officer  cannot  defend  trespass  on  the  ground  that  he  is  an  infant 708 

officer  selling  property  may  refuse  bid  of 355 

INJUNCTION  ORDER.     (See  Slay  of  Proaeedings.) 

how  served 209 

stay  by,  in  summary  proceedings  for  land • , 449 

in  supplementai-y  proceedings,  when  granted 466 

INQUEST.     (See  Coroner's  Inquest. ) 

as  to  sanity  of  prisoner  sentenced  to  death 176,  177 

as  to  pregnancy  of 177,   178 

on  claim  by  third  person  to  property  attached 28,  363 

to  property  levied  upon  under  execution ! . .  28,  347,  348 

on  writ  of  assessment 433,  434 

principal  duty  of  coroner  to  hold , 619 

jurisdiction  of  coroner  to  hold ; . . . .     6"30,  631 

proceedings  on 635-630 

coroner's  duties  after 632,  633 

coroner's  fees  on 634,  635 

on  investigating  origin  of  fires 483,  484 

INQUISITION.     (See  Inquest;  Coroner's  Iiquegf.)  ' 

INSANE  PRISONER.     (See Death  Penalty;  Custody;  Lunatic.) 

commitment  of,  after  verdict 133 

care  and  custody  of 171 

INSOLVENT  DEBTOR.     (See  Debtor.) 
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INSPECTION.  p^Q,. 

of  body  by  coroner  and  his  jury 624 

of  place,  ia  investigating  origin  of  fires 483 

INSPECTORS. 

of  prisons  to  be  admitted  to  jail 36 

of  election,  order  of,  to  be  executed  by  slieriffi  or  constable 506 

INTEREST.    (See  Bedemption.) 

what  interest  in  "goods "  may  be  levied  upon 337 

of  judgment  debtor  in  goods  pledged  may  be  levied  on 337 

to  be  paid  by  one  seeking  to  redeem,  at  what  rate 369,  377 

to  be  collected  on  amount  of  execution 574 

INVENTORY. 

on  attachment,  how  made 361 

return  of 369 

compelling  return  of,  in  surrogate's  court 481 

of  personal  property  attached,  sheriff's  fees  for  making 386 

INVESTIGATION. 

of  origin  of  fires  (see  Fires) 483-484 

JAIL. 

sheriff  has  custody  of 30 

temporary  jails 30 

designation  of 31 

removal  of  prisoners  from    31 

in  Kings  county 32 

in  Onondaga  county 33 

in  Albany  county 33 

how  used  34 

rooms  in 34 

liquors  prohibited  in 35 

Bibles  in 35 

inspectors  admitted  to 36 

guard  to  protect 36 

sheriff  to  deliver  to  successor 84 

duty  of  incoming  sheriff  on  refusal  to  deliver .*. . .  85 

commitment  to  county 140 

keeper  of,  to  furnish  calendar 38,  60 

■  list  of  disorderly  persons 61 

of  prisoners 174 

JAILER.    (See  Keepers  of  Jails.) 

when  and  how  appointed 19 

deputy  sheriff  not  deputy  jailer 19 

sheriff  maj'  appoint 18 

sheriff  has  custody  of  jails 18 

appointment  of,  need  not  be  in  writing 19 

a  servant,  not  a  deputy,  of  sheriff 19 

how  answerable  to  sheriff 19 

may  become  purchaser  at  sheriff's  sale 19 
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JAILER —  (  Continued) .  pa  aw. 

how  sherifE  answerable  for  acts  of 19,     21 

cannot  lease  any  part  of  jail 19 

JAIL  LIBERTIES. 

for  several  counties  specified 541,  543 

board  of  supervisors  may  prescribe,  when 543 

county  clerk  must  deliver  to  jailer  certified  copy  of  resolution  of  board, 

prescribing  limits 54$ 

who  entitled  to 543,  544 

who  not  entitled  to 543,  544,  549 

bond  for  the  limits,  when  and  how  given 544 

bond,  indemnity  to  whom 545. 

sheiifiF's  power,  when  security  insuflicient 545 

when  sureties  may  surrender  principal '. . .   ....  545 

surrender,  how  made 545 

defenses  in  action  upon  bond ,, 546 

going  at  large  .within,  when  not  an  escape 54ft 

bond  cannot  be  taken  for  a  prisoner  confined  on  civil  and  criminal 

process 548 

when  sheriff  admitted  to 614 

when  person  arrested  at  instance  of  sherifE  admitted  to 015 

coroner  answerable  for  escape  from,  same  as  sherifE 61 '> 

bond  for,  taken  by  coroner,  must  be  same  as  one  taken  by  sherifE 615 

sheriff  must  bb  confined  by  coroner  within  jail  limits 014J 

(See  Sheriffs,  Actions  Against;  Bond;  Bail;  Execution,  Against  Body; 
Evidence.) 
JOINT  DEBTORS. 

execution  against,  how  issued 34E 

how  levied  and  collected 341 

in  justice's  court 68ft 

JUDGMENT. 

on  indictment  after  verdict 10ft 

commitment  on  arrest  of 133. 

commitment  after 134 

bail,  on  arrest  of 157 

may  be  attached 253,.  260 

proceedings  after,  where  attachment  has  issued 277 

contents  of  final,  in  replevin 293 

docketing  of 293 

when  paid,  property  cannot  be  sold  under  it 35T 

lien  of,  upon  real  estate 35T 

against  sherifE,  when  proceedings  upon  stayed 54S 

of  special  sessions,  by  whom  executed GHZ 

(See  Lien.) 
JUDGMENT  DEBTOR.  (See  Debtor.) 
JUDGMENT  ROLL. 

contents  of,  in  replevin 293' 

(See  Lien.) 
JURAT. 

tp  testimony  taken  by  coroner  on  inquest 628,  629 
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JURISDICTION.  PAeK. 

of  coroners  to  hold  inquest,  how  extensive 620 

courts  and  officers  having,  in  summary  proceedings  for  land 443 

JURORS,  GRAND.    {See  Grand  Jurors.) 

JURORS,  TRIAL.     (See  Trial  Jurors.) 

misconduct  at  drawing  or  empaneling  of,  how  punished 66' 

JURY.     (See  Coroner's  Jury;  Sheriff's  Jwy.) 

sheriff's  duty  as  to,  in  courts  of  record '. 5* 

struck,  how  summoned 71 

foreign,  how  summoned 73 

in  turnpike  or  plank-road  cases 79,  500 

deputy  may  summon 80- 

in  summary  proceedings  for  land,  how  obtained '. 446 

in  proceedings  for  appointment  of  committee  for  a  lunatic,  etc  ,  how 

obtained ., . . .  461 

in  investigation  of  origin  of  flres _. 482 

in  justice's  court.     (See  Justice's  Court;  Venire.) 

to  try  claim  to  personal  property,  how  obtained 28,  348' 

in  case  of  pregnant  female,  under  death  penalty 177. 

in  proceedings  to  open  or  alter  highway 680 

in  assessment  of  damages  for  laying  out  highway 690 

in  encroachment  upon  highways 691 

JURY  FINES. 

in  New  York  county,  proceedings  to  remit 74 

proceedings  to  collect 459-461 

schedule  of,  how  made 459 

warrant  for  collection 459- 

execution  and  return  of  warrant 460 

new  warrant,  when  uncollected,  liability  of  sheriff,  etc 461 

action  against  sheriff  for  omission  of  duty  in  collection  of 461 

in  New  York  county 74' 

JUSTICE  OF  THE  PEACE. 

when  to  act  as  coroner 621 

how  to  act,  and  fees  as  coroner 623 

mandate  issued  by,  requirements  of ., 650,  651 

when  may  issue  subposna 673 

when  to  issue  attachment  against  defaulting  witness 673 

when  to  issue  or  renew  executions 678,  679' 

iwhen  and  how  may  punish  for  contempts 687,  688 

duties  as  to  highways,  etc 689-693- 

powers  and  duties  in  cases  of  lunacy 698,  699' 

(See  Justice's  Court ;  Executions  ;  Constables ;  and  Titles  as  to  Provisional 

Remedies  and  Criminal  Proceedings.) 
JUSTICE'S  COURT.     (See  ConslaUe;  Execution;  Venire.) 

jurisdiction  of,  as  to  criminal  contempts 492,  493 

executions  against  the  body,  imprisonment  and  custody  of  debtor  upon, 

555,  556. 

when  action  for  a  chattel  brought  in 669' 

trial  and  its,  incidents  in 675-67& 
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JUSTIFICATION.     {See  Bail;  Sureties.)  paok. 

of  sureties  on  bail  before  indictment . . .  •  150 

after  indictment ' 154 

in  civil  action 341 

in  replevin 288 

on  attachment 273 

JUVENILE  DELINQUENTS. 

commitment  of , 138 


KEEPERS  OF  JAIL.     (See  Jailer.) 

to  furnish  calendar,  when .' 60 

to  furnish,  lists  of  disorderly  persons 61 

of  prisoners 174 

guilty  of  misdemeanor,  if  he  allow  prisoner  committed  for  contempt 

to  go  at  large 549 

KINDS  OF  EXECUTION.     {See  Execution,  396.) 

KINGS  COUNTY. 

jail  in 33 

summoning  jurors  in 77 

LAND. 

iSee  Sale  of  Heal  Estate ;  Bedemption ;  State  and  Indian  Lands;  Summary 

Proceedings  to  Obtain  Land;  Constables  Duties  in,  Special  Proceedings.) 
LEASE.     (See  Sale  of  Seal  Estate ;  Bedemption.) 

interest  of  lessee  in  goods  and  chattels,  when  leviable 338 

LEAVE. 

when  leave  to  issue  execution  required 305 

how  obtained 305 

LEVY.     (See  Lien;  Execution.) 

under  warrant  of  attachment 350 

how  made -. 355 

upon  real  estate 356 

upon  personal  property  capable  of  manual  delivery 256 

upon  personal  property  incapable  of  manual  delivery 858 

when  proof  of,  required 283 

under  junior  attachment 274 

necessary  for  enforcement  of  lien  of  execution  on  personal  property. .  333 

what  are  leviable  goods  and  chattels .S33,  334 

fixtures 834,  325 

money 826 

certain  evidences  of  debt 336 

interest  in  goods  pledged 337 

leviable  interest  short  of  ownership 327-380 

partnership  property 381 

levy  on,  how  released 831,  833 

powers  and  duties  of  sheriff  as  to  levy 334-386 

what  constitutes  a 'i 336-838 

-what  does  not  constitute  a 338,  339 
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FAQE. 


JjEVY—(ConUnved). 

how  affected  by  payment  of  execution,  by  sheriff 340 

effect  of , 341 

on  execution  against  joint  debtors 341 

custody  of  property  levied  upon 341-348 

relinquishing 343,  344 

effect  of  appeal  upon 344-347 

claim  of  property  by  third  person ._ 347-350 

Actions  under  levies,  when  brought,  and  how  maintained 538-531 

(See  Sheriffs,  Actions  By.) 

indorsement  of,  on  execution,  by  constable. 680 

mode  of,  by  constable 681 

interest  of  constable  in  property  levied  upon 681 

when  sheriff  cannot  levy  upon  goods  shipped,  under  process  against 
shipper ' 581 

LiIABILITY. 

{See  Sheriffs;  Deputy;  Cm-anera;  Const/ibles ;  Bail;  Sureties;  Actions.) 

of  sureties  on  sheriff's  bond 5 

of  sherifl''s  appointees 19 

of  sheriff,  for  acts  of  his  deputies 21,  566,  567 

of  outgoing  sheriff 85 

of  sheriff  for  neglect  to  make  a  return 406-408 

(See  Return.) 

of  sheriff,  in  proceedings  to  collect  jury  fines 460,  461 

of  sheriff,  for  an  escape 557-565 

(See  Escape;  Sheriffs,  Actions  Against.) 

of  constables  and  their  sureties  ...   .'. 706-708 

(Se»  Constables;- Sureties.) 
LIBERTIES,  JAIL.     (See  Jail  Liberties.) 
LIEN.     (See  Levy;  Execution;  Attucliment;  Mechanic's  Lien.) 

of  execution  upon  personal  property 333-333 

of  judgment  upon  real  estate 357-363 

of  original  judgment,  on  failure  of  title  to  real  estate  sold,  how  pre- 
served    i 396 

against  ships  and  vessels,  how  enforced 49.3-498 

(See  Vessels  ) 
upon  goods  shipped,  in  favor  of  master  or  ship  owner 581 

LIFE. 
1     endangering,  of  a  child,  when  cruelty 703 

LIMITATION. 

statute  of,  as  against  constables 706 

statute  of,  as  against  sheriff  or  coroner 559 

LIMITS,  JAIL.     (See  Jail  Liberties.) 

LIQUORS. 

in  jail,  when  prohibited 35 

LIST. 

of  jurors,  when  furnished  to  sheriff 69 

of  disorderly  persons,  when  to  be  furnished 61 

of  prisoners,  when  to  be  furnished 174 
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LOCAL  STATUTES.                                 .                                                    page 
duties  of  sheriffs,  in  certain  cases,  under SSS 

LUNACY.     {See  Lunatic.) 

proceedings  in  cases  of 698' 

LUNATIC. 

service  of  summons  upon 193- 

when  may  be  discharged  from  arrest  in  civil  action 221 

proceedings  for  appointment  of  committee  for 461 

discharge  of  lunatic  prisoner,  how  obtained 553 

one  become  furiously  mad,  how  secured  in  case  of  neglect  of  commit- 
tee, etc 698' 

when  justices'  may  issue  warrant  for  apprehension  of 698 

where  and  how  confined 699' 

(See  Insane  Prisoner;  Custody;  DiscJiarge.) 

JVC. 

MAGISTRATES. 

who  are -. 14& 

may  issue  and  subscribe  subpoenas  in  criminal  cases.   179 

to  indorse  memorandum  on  back  of  subpoena 181 

MANAGING  AGENT. 

of  corporation,  who  is  a 200' 

MANDAMUS. 

service  of  alternative  writ  of,  how  made 431 

service  of  peremptory  writ,  how  made j 433 

MANDATE.     (See  Summons ;  Process;  Execution,  etc.) 

how  directed,  where  sheriff  a  party 613,  613 

how  executed,  when  sheriff  a  party 614 

issued  by  justice  of  the  peace,  requirements  of 650,  651 

MARRIED  WOMEN. 

(See  Females;  Exempt  PropeHy ;  Exemption.) 

MARSHALS.  ) 

(See  Peace  Officers;  Constables;  Arrest  in  Criminal  Cases;  Cow  ts  of  Special 

Sessions;  Vagrants,  etc.) 
MASTERS. 

apprentices  and  servants,  proceedings  respecting 118' 

MECHANICS'  LIEN. 

execution  in  action  to  foreclose 299' 

MILITARY. 

when  ordered  out 54 

exemption  of,  from  jury  duty 83 

from  arrest  in  civil  actions 234,  325' 

uniform,  arms  and  equipment,  when  exempt  from  sale  under  execu- 
tion   814,   315 

MILITARY  CODE. 

duties  of  sheriffs  and  constables  under 509,  688 

warrants  for  collection  of  fines,  and  imprisonment  under 509,  510 

execution  of  warrant , 510' 

preserving  order,  at  court  martial  and  attachment  for  witness  under. .  51L 
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MILITARY  COJ)'E-(Gontinued).  ■  p^se. 

penalties  for  neglect  of  duties  under 513 

sheriff's  fees  under 596 

MILITARY  PAY,  ETC.     (See  Military.) 

when  exempt  from  levy  and  sale  on  execution 315 

MINOR.     {See  Infant.) 
MISCONDUCT. 

at  circuit,  how  punishable 458 

at  drawing  or  empaneling  of  jurors,  how  punishable 66 

MISDEMEANOR. 

executing  duties  of  sheriff,  or  other  office,  without  duly  qualifying, 

7,  606,  648 

violations  of  certain  provisions  of  Code  of  Civil  Procedure 11 

asking  or  receiving  bribe,  etc., 11,  653,  608 

when  sheriff  guilty  of 90 

baU  on  arrest  for    145 

bail  after  indictment  for 153 

certain  kinds  of  contempt  of  court  are 491 

permitting  one,  committed  for  contempt,  to  be  at  large 549 

one  who  refuses  to  aid  peace  officer  when  called  upon,  guilty  of  a  . .    .     47 

aiding  to  evade  jury  duty,  etc.,  in  New  York  county  77 

MONEY.  ^ 

winning  and  exacting,  at  play,  unlawful 48 

collected  on  execution  may  be  attached 258 

requirements  of  execution  for  collection  of 301 

of  execution  for,  when  issued  against  public  officer 300 

when  subject  to  be  levied  upon 336 

to  whom  paid  on  redeeming 383,  393 

{See  Bedemption.) 
sheriflfs  duty  as  to  money  paid  in  supplementary  proceedings. . . .  468,  469 
collected  on  execution,  action  against  sheriflf  or  constable  for  non-pay- 
ment of 573,  573,  684,  685,  708 

(See  S/wriffs,  Actions  Against.) 
MORALS. 

endangering,  of  a  child,  when  cruelty 703 

IST. 

NE  EXEAT. 

writ  of,  abolished 318 

NEGLIGENT  ESCAPE.    {See  Escape.) 

NEGOTIABLE  PAPER. 

may  be  attached 353 

NEW  YORK  CITY  AND  COUNTY. 

sheriff's  bond  in 4 

jurors  in 73 

sheriff's  jury  in 73 

jury  fines  in,  how  remitted 74 

aiding  in  evading  jury  duty  in,  how  punished 76 

what  within  the  jurisdiction  of 97 
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NEW  YORK  CITY  AND  COVNTY—( Coniiniied).  page. 

bail  in  special  sessions  in 1 53 

process  in,  to  whom  issued  300 

summary  proceedings  for  land  in 450' 

sale  of  real  estate  under  decree  in 501 

elections  in 505 

power  of  board  of  health  over  coroners  in 619 

sudden  dejaths  in,  to  be  reported  to  coroner 62S 

when  coroner's  jury  summoned  in 623 

employment  by  coroner  of  scientific  .experts  in 626- 

certificate  of  coroner,  on  inquest  in 629' 

coroner  to  make  report  to  public  administrator  in 632 

records  to  be  kept  by  board  of  coroners  in 633 

care  of  dead  body  in 633 

compensation  of  coroners  in 637 

NEW  YORK  MARINE  COURT. 

service  of  summons  issuing  out  of 203 

NON-RESIDENT. 

papers  produced  on  application  for  judgment  on  attachment  in  action 

against 282 

NOTICE. 

of  place  of  keeping  sheriff's  office 2& 

of  drawing  jurors 64,     67 

to  jurors  not  personally  summoned , 65,     69 

to  district  attorney,  of  inquest  as  to  sanity  or  pregnancy  of  prisoner 

sentenced  to  death 177 

of  justification  of  bail,  on  arrest  in  civil  action 241 

of  levy  on  real  property  under  attachment  255 

when  canceled 280" 

of  attachment  of  personal  property  incapable  of  Inanual  delivery. . . .  258 
that  sheriff  requires  indemnity,  on  claim  by  third  person,  in  replevin,  389 

of  sale  of  perishable  property  attached 263- 

of  deposit,  in  lieu  of  undertaking,  on  appeal 347 

of  application  for  substitution  of  indemnitor  in  action  against  sheriff, 

348,  349 

of  sale  of  personal  property,  on  execution 350* 

of  postponement  of 353 

penalty  for  taking  down  or  defacing 351 

omission  of,  etc.,  does  not  affect  sale 351 

{See  Sale  of  Personal  Property.) 

of  levy,  after  judgment  roll  filed  ten  years 358- 

of  sale  of  real  property,  on  execution,  requirements 363 

penalty  for  omitting  notice 363 

for  taking  down  or  defacing 307 

omitting,  etc.,  does  not  affect  sale '. 307 

(See  Sale  of  Real  Property.). 

when  required  on  return  of  habeas  corpus  or  certiorari 425 

of  execution  of  writ  of  assessment 433 

when  and  what  required  in  proceedings  as  to  wrecks 484,  485 

of  sale  in,  w  hen  property  not  claimed  within  one  year 48S 
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NOTICE— (Conii/iueti)^  page. 

of  Issuance  of  warrant  in  enforcement  of  demands  against  ships  and 

vessels 495 

in  case  of  distrained  property 49* 

of  sale  of  real  property  under  decree 501 

of  postponement  of 503 

of  elections 505 

to  constable  of  election  or  appointment 646- 

of  sale  of  personal  property  by  constable 680' 

to  jurors,  in  proceedings  to  open  or  alter  highway 690 

to  commissioners  of  highways  and  occupant,  in  case  of  encroachment 

on  highway 691 

of  sale,  in  case  of  strays  on  highway 693 

NOTIFICATION. 

duties  of  sheriffs  as  to  comptroller's 515' 

NUISANCE. 

duties  of  sheriff  as  to  abatement  of 533 

NULLA  BONA.     {See  Bet-urn.) 

o. 

OATH. 

sheriff's  oath  of  oflBce,  when  to  be  taken 3,      4 

to  be  administered  to  sheriff's  sureties 4 

when  sheriff  may  administer 63 

how  administered 63- 

coroner's  oath  of  oflBce,  when  and  how  taken 606 

to  witness,  when  coroner  should  administer 637 

constable's  oath  of  office,  when  and  how  taken 647 

of  officer,  taking  jury  in  justice's  court  in  charge 69& 

OBSCENE  PRINTS. 

warrant  to  destroy,  etc 135 

OCCUPANTS. 

of  public  lands,  when  and  how  removed  on  re-sale 513 

OFFICE. 

sheriff's,  how  and  when  created 1 

term  of  sheriff's 2 

sheriff  to  keep  an,  notice  of  place  of SS' 

sheriff's  office  a  public  one 27 

when  vacancy  in  sheriff's 85 

oath  of— sheriff's,  coroner's,  constable's 8,  4,  60C,  647 

{See  Oath.) 

of  constable,  origin  of ..{note)  640 

when  vacancy  in  constable's 64S 

OFFICERS. 

^who,  to  prosecute  for  offenses  against  gaming,  etc.,  laws 50 

duties  of  certain  officers  as  to  races 52 

making  sale  on  execution,  not  to  purchase  at 89 

proceedings  for  contempt  against  delinquent 453 

proceedings  by  governor  to  remove 500,  643 

duty  of,  as  to  children 702-7(Ki 
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OFFICIAL  BOND.    (See  Bond.) 

•OFFICIAL  DUTY.  p*q«. 

reward,  etc.,  for  delaying  or  omitting,  a  misdemeanor 188 

OFFICIAL  OATH.     (See  Oath.) 
ONONDAGA  COUNTY. 

jail  in 33 

ORDER. 

of  court,  on  application  for  leave  to  sue  sheriffs  bond ; . .  5,  6 

of  court,  commitment  upon 131 

for  bail  before  indictment 147 

for  substituted  service  of  process '  202 

what  to  direct 203 

where  filed 203 

affidavit  to  procure ■ 204 

of  arrest,  how,  when,  and  by  whom  granted 228 

contents  of 230 

how  served 330 

how  vacated 237 

final  order  to  discharge  prisoner,  on  habeas  corpus  or  certiorari 427 

'  final  order  in  favor  of  petitioner  in  summary  proceedings  for  land. 

contents  of 447 

to  show  cause,  in  proceedings  for  contempt  other  than  criminal. .  452,  453 

effect  of 454 

to  examine  judgment  debtor  after  return  of  execution  in  supplementary 

proceedings 4^64 

before  return  of  execution  . . . , 465 

injunction  order  in  supplementary  proceedings  466 

service  of  orders 466 

order  to  examine  third  person 467 

permitting  payment  of  debt  to  sheriff 467 

requiring  delivery  of  money  or  property  to  sheriff 468 

enforcement  of  surrogate's 476 

officer's  duty  on  order  for  delivery  of  wrecked  property  '. 487 

officer's  duty  as  to  order  of  inspector's  of  election , 506 

of  arrest,  in  justice's  court 660 

when  granted 660 

contents  of 661 

how  executed 663 

return  on  arrest ^ 663 

(See  Arrest;  Attachment;  Beplevin;  Partnersldp  Property ;  Execution; 
Stay;  Injunction,  etc.) 
OVERSEER. 

redemption  of  lands  by  overseer  of  the  poor 375 

(See  Bedemption.) 

duty  of,  in  cases  of  lunacy 698 

P. 

PAPERS. 

delivery  of  books  and,  how  compelled 86,  133,  523 

filing  of,  on  taking  bail  in  a  civil  action 240,  313 
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TAPBKS—iGontmued).  paob. 

on  redemption,  how  kept  by  sheriff,  and  when  filed 387 

{See  Redemption.) 

warrant  to  obtain  possession  of  canal  property,  books  and 521 

service  of,  upon  coroner,  when  sheriff  a  party 616 

,  (Sje  Service;  Coroner.) 

PARTNERSHIP  PROPERTY. 

may  be  attached  for  debt  of  a  partner 254,  272 

when  other  partners  may  apply  for  discharge  of  attachment 272 

how  they  may  retain  control  of  attached 273 

lien  of  execution  against  one  partner,  upon 330 

interest  of  one  partner  in,  may  be  sold  on  execution 330 

subsequent  execution  against  co-partners,  prior  lien  upon 330 

how  released  from  levy 331 

levy  on  execution  cannot  be  made  against  attached,  where  the  attach- 
ment has  been  discharged 331 

where  property  has  been  released,  interest  of  judgment  debtor  in,  may 

be  sold 332 

when  debtor  acquires  his  co-tenant's  share  in  growing  crop  after  levy 

upon  it,  sheriff  may  sell  the  whole 332 

PAWNED  PROPERTY, 

duties  of  constable  as  to,  embezzled 693 

PAYMENT. 

of  judgment  by  sheriff,  effect  of,  upon  levy 340 

'   after  default  in  collecting  execution,  sheriff  cannot  pay  it,  and  then 

wield  process  for  his  own  indemnity 340 

PEACE. 

breach  of,  what  is  a 40 

security  to  keep,  when  required 142 

for  assault  in  presence  of  the  court 142 

after  commitment 142 

on  conviction  in  certain  cases 142 

PEACE  OFFICERS. 

who  are 38 

duties  of,  without  warrant 38,  57 

when  to  make  arrest 39,  41 

when  may  force  an  entrance  to  make  arrest 39 

when  to  give  information  of  his  authority 89 

power  of  officer  regarding  a  breach  of  the  peace 40 

force  used  in  making  arrest 41 

retaking  after  escape  or  rescue 42 

duty  of  peace  ofiScer  generally 42 

as  to  disturbance  of  religious  meeting 43 

as  to  vagrants ' 45 

as  to  gaming  47 

as  to  racing  62 

as  to  excise  laws 53 

as  to  riots 53 

as  to  property  stolen  or  embezzled - 55 

57 
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PEACE  OFFICERS— (Continued).  paqb. 

duties  of,  with  warrant .'. 94 

when  warrant  directed  to 94 

warrant  to  be  executed  by 96 

arrest  under,  how  made 97 

disposition  of  defendant  on 100 

retaking  on  escape ; .' 102 

return  on 103 

as  to  peace  warrants 115 

duties  of,  in  bastardy  proceedings 116 

as  to  disorderly  persons 117 

in  proceedings  respecting  masters 118 

as  to  search  warrants 131 

for  gaming  devices 134 

for  obscene  prints 125 

when  to  take  message  for  defendant 101 

when  defendant  in  custody  of  officer 101 

when  must  serve  subpoena 182 

what  kinds  of  constables  are 639 

commitment  by  court  of  special  sessions  may  be  delivered  to  any,  697 
PEIACE  warrant.     (See  Warrant.) 
PEDDLERS.     (See  Sawkers  and  Peddlers.) 
PENALTY. 

for  bringing  liquor  in  jail 35 

for  not  obeying  subpoena 305,  206 

in  replevin,  for  wrong  delivery  by  sheriff 289 

for  omitting  notice  of  sale  of  real  property  on  execution 363 

for  refusing  to  furnish  copy  of  commitment  or  other  authority  for  de- 
taining a  prisoner 430 

for  detaining  wrecked  property  unlawfully 488 

for  neglect  of  duty  by  civil  or  military  officer  under  military  code....  512 
imprisonment  of  judgment  debtor  in  action  for  penalty  because  of  tres- 
pass on  State  or  Indian  laud 514 

for  taking  excessive  fees 602 

for  violation  by  constable  of  code  provisions  against  taking  reward, 

etc. ;  buying  claims,  etc 653 

against  hawkers,  etc.,  for  refusing  to  produce  license 700 

PENITENTIARY.     (See  Prison.) 

commitment  to 140 

PERISHABLE  GOODS. 

(See  Execution;  Attachment;  Sale  of  Personal  Property.) 

attached,  how  disposed  of 362 

requirements  of  order  directing  sale  of 262 

how  statutory  authority  to  sell,  limited 363 

what  should  appear,  to  justify  sale 263 

sheriflF  has  sole  right  to  control  sale  of 263 

sale  and  disposition  of  proceeds  of  wrecked 485 

FERJURY. 

commitment  of  witness  for 141 

when  witness  held  to  bail  for 166 
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PEEMIT.                                                                                                    P^a^. 
by  jail  physician  for  liquors 35 

PERSONAL  PROPERTY. 

stolen  or  embezzled,  duty  of  peace  oflScer  as  to 55 

for  exhibition,  when  not  attached 254 

what,  attachable 350-255 

(See  Attachment^-  Levy.) 

attached,  sheriff  to  lieep 267 

when  to  be  released  or  delivered 267,  379 

execution  for  delivery  of,  must  describe 303 

levied  upon,  custody  of 341 

sale  of,  on  execution 350-357 

(See  Sale  of  Personal  Property;  Execution;  Lew/,  etc.) 
PETITION. 

when  may  be  made  for  discharge  of  imprisoned  judgment  debtor  (see 

Debtor') 433 

proceedings  on 438 

PHYSICIAN. 

coroner,  on  inquest,  to  issue  subpoena  to 622,  623 

employment  of,  by  coroner  in  New  York  county . .  i 626 

in  any  other  county 636 

to  jail,  board  of  supervisors  to  appoint ^ 553 

PLANK-ROADS. 

summoning  jurors  under  act  to  incorporate 79,  500 

PLEADINGS. 

plea  of  sureties  in  action  on  bond  of  indemnity  when  bad 34 

and  evidence  in  actions  by  sheriff's  for  services 536 

.  complaint  in  action  against  sheriff  for  false  return  need  not  allege 

fraud  or  deceit 576 

POLICE  COURT. 

bail  in 153 

POLICE  JUSTICE. 

in  New  York  city,  when  to  act  as  coroner 633 

POLICEMAN— POLICE  OFFICER. 

as  peace  oflScer 630 

fees  of,  at  general  term,  how  paid : 57 

when  to  notify  jurors  and  talesmen  in  Erie  county 59 

when  privileged  from  arrest  in  a  civil  action 335 

duties  of,  as  peace  officer  without  warrant 38-57 

(See  Peace  Officer ;  Constable.) 
POSSESSION. 

rights  of  party  in  possession  of  real  property  during  period  from  sale 
on  execution  to  giving  of  sheriff's  deed 367 

POSTPONEMENT. 

{See  Adjournment.) 
POUNDAGE. 

and  fees  allowed  by  statute,  full  compensation  to  sheriff  for  services 

and  expenses  in  collecting  execution,  etc > .  569 

when  sheriff  entitled  to 589 

(See  Fees.) 
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of  sherifl  to  appoint  specially,  how  limited 18 

of  sheriff  generally 36 

of  out-going  sheriff,  when  ceases i 83,     85 

and  duty  of  sole  coroner 611 

of  board  of  health  over  coroners  in  New  York  county 619 

(See  Sheriffs;  Coroners.) 
POWER  OP  COUNTY. 

sheriff  to  command,  when 190 

when  insufficient,  governor  to  call  out  military 192 

to  declare  insurrection 192 

when  coroner  to  command 198 

{See  Sheriffs;  Coroners.) 
PRACTICE. 

rights  of  sheriff  as  to  matters  of,  in  actions  against  him 582 

PRECEPT. 

by  district  attorney  to  sheriff 59 

contents  of 60 

service  of,  in  summary  proceedings  for  land 445 

in  proceedings  relative  to  strays  upon  highways  691 

(See  Process.) 
PREFERENCE. 

rules  governing,  where  two  or  more  warrants  of  attachment 274 

(See  Attachment.) 

order  of,  among  executions ' 332,  333 

(See  Bxecution.) 
PRISON.     (See  Jail.) 
PRISONER. 

service  of  papers  on 37 

access  to,  when  permitted 38 

production  of,  on  habeas  corpus  or  certiorari 412 

remanding  after  testimony,  and  custody  in  the  meantime 413,  435 

not  released  frotn  custody  of  officer  by  writ  of  habeas  corpus  or  cer- 
tiorari    413 

penalty  for  concealing  or  removing  prisoner  entitled  to  habeas  corpus 

or  certiorari 418 

return  to  habeas  corpus  or  certiorari  where  prisoner,  sick  or  infirm. . .  435 

discharged  on  either  writ  not  to  be  reimprisoned 488 

care  and  custody  of,  in  criminal  cases 166-165 

duty  of  sheriff  as  to  '. 167 

how  confined 167 

convicts 168 

disorderly  persons 169 

other  prisoners 170 

in  bastardy  proceedings 171 

insane 171 

United  States  prisoner 173 

recapture  of  escaped 171 

discharge  of 173 

grand  jury  to  inquire  as  to 174 


Index.  897 

PRISONER— (Continued).  p^ob. 

returning  list  of I74 

on  stay  on  appeal I74 

care  and  custody  of,  in  civil  actions 235-337 

how  kept 335 

when  kept  at  expense  of  plaintiff 335 

of  county 336 

sheriff  not  to  charge  for  drink 236 

not  to  demand  gratuity 336 

how  kept  in  house  other  than  jail 236 

what  may  be  sent  for ,, ■ 337 

nothing  for  rent  of  Jail 387 

how  discharged 238 

imprisonment  of,  in  civil  actions 552-557 

(See  Imprisonment;  Oustody;  Habeas  Corpus  or  Certioraxi;  Mscwpe; 
Jail  Liberties.) 
PRIVILEGE  FROM  ARREST.     {Bee  Arrest;  Exemption.) 

PRIZE  FIGHTERS. 

how  discharged  upon  writ  of  habeas  corpus 430 

(See  Peace  Officer.) 
PROCEEDINGS. 

respecting  masters,  apprentices  and  servants 118 

bail  in 165 

criminal,  against  corporations 136-128 

on  claim  by  third  person  of  attached  property .- 363,     28 

of  property  levied  on ;  289,     28 

on  return  of  habeas  corpus 433 

of  certiorari 426 

of  habeas  corpus  in  contempts  other  than  criminal 456 

on  undertaking , 458 

to  collect  jury  fines 459-461 

for  the  appointment  of  committee  for  lunatic,  etc 461 

supplementary  to  execution 463-471 

to  remove  officers  by  governor 500,  617 

on  supervisor's  subpoena 508 

upon  judgment  against  sheriff,  when  stayed 548 

on  inquest 625-633 

summary,  for  possession  of  land L 441-450 

on  contempts  other  than  criminal 450-469 

in  surrogate's  court,  duties  of  sheriff 471-482 

on  investigating  origin  of  fires 482-484 

■as  to  wrecks 484-489 

as  to  criminal  contempts : 489-493 

as  to  demands  against  ships  and  vessels 493-498 

.as  to  distraining  inanimate  property    498,  499 

on  election  of  constables 643 

in  replevin  in  justice's  court,  when  sureties  excepted  to 670 

upon  reclamation  of  chattel 670 

;several  proceedings  respecting  highway  in  which  constables    have 
duties 689-693 
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PROCEEDS.  PAOB. 

■when  sheriff,  selling  under  particular  execution  may  apply  proceeds  on 

another  execution 366 

disposition  of,  on  return  of  execution 405 

on  sale  in  proceedings  against  ships  and  vessels 496 

on  sale  of  real  estate  under  decree 504 

{See  Execution;  Return,  etc.) 
PROCESS. 

not  to  be  used  by  officer  in  his  own  favor 89 

-as  to  service  of  civil,  generally 184 

when  a  protection 184 

when  officer  bound  to  execute 185 

minute  and  copy  of,  when  to  be  given 187 

how  executed 188,  193 

when  executed 188 

where  executed 192 

return  and  proof  of  service 208-318' 

{See  Beiurn;  Proof  of  Service. ) 

duties  of  officers  as  to  replevin 283-294 

{See  Beplemn.) 

in  New  York  county,  to  whom  issued BOO 

action  against  sheriff,  for  failure  to  serve  or  collect 570 

{See  Sheriffs,  Actions  Agwinst.)  ^ 

protection  afforded  by .'  616 

constable's  duties  in  the  execution  of 650 

{See  Constables.) 

not  to  be  served  on  Sunday 654 

{See  t?i^  various  forms  of  Process,  as  Summons,  Execution,  etc.) 
PROCLAMATION. 

sheiiff  to  publish,  in  conformity  to  district  attorney's  precept 60 

PROHIBITION. 

service  of  writ  of,  how  made 431,  433 

PROOF  OF  SERVICE. 

of  summons,  how  made. 213 

requirements  of 313 

of  levy  of  attachment,  when  required 282 

of  subpoena  and  other  mandates  of  surrogate's  court 483 

of  precept  in  summary  poceedings  for  land 44ft 

of  precept  in  proceedings  as  to  strays  upon  highways 692 

{See  Affidavit:  Return.) 
PROPERTY. 

execution  against,  requirements  of 301 

execution  for  delivery  of,  requirements  of 303 

execution  against,  must  first  issue  before  debtor's  body  can  be  taken, 

397,  398 

against  what,  new  execution  not  enforced 399i 

{See  Execution;  Sale  of  Personal  Property;  Sale  of  Real  Property,  etc.) 
PROTECTION. 

afforded  by  process,  when 184,  185,  579,  616,  708 

{See  Process.) 
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PUBLIC  ADMINISTRATOR.                                                                   paoe. 
coroners  in  New  York  city  to  make  report  to 633 

PUBLIC  OFFICER. 

attachment  in  action  against 348 

execution  against,  how  issued  and  collected 300 

PUNISHMENT. 

when  nummary  in  proceedings  for  contempts  other  than  criminal.   ...  458 

how  administered 456 

for  disobedience  to  orders  in  summary  proceedings 469 

enforcement  of  surrogate's  orders  by  punishment  for  contempt 476 

for  criminal  contempts 493 

PURCHASER. 

rights  and  title  by  sale  of  personal  property  under  execution 855-357 

by  sale  of  real  property  under  execution 364 

when  original  purchaser  at  execution  sale  may  redeem 380 

{See  Execution;  Sale  of  Personal  Property;  Sale  of  Meal  Property;  Be^ 

n.) 


Q. 

QUALIFICATIONS.  ^ 

to  hold  oflBce  of  sheriff,  what  required 3 

officer  administering  oath  of  office  need  not  determine  that  affiant  pos- 
sesses requisite 3 

of  bail,  what  required 150,  154,  155,  241 

to  hold  office  of  coroner 606 

to  hold  office  of  constable 641 

(See  Jurors.) 

QUARANTINE. 

constable's  duty  as  to  violation  of  quarantine  law  in  New  Tork  city,  705 

RACING. 

of  animals,  when  unlawful. . .   , 51 

bets  on  races,  unlawful 51 

duties  of  peace  officers  as  to 53 

REAL  PROPERTY. 

execution  for  delivery  of,  requirements  of 303 

sale  of,  on  execution 357-369 

(See  Sale  of  Seal  Property.) 

cancelling  notice  attaching 280 

sale  of,  under  decree 501-505 

f^See  Sale  of  Heal  Property.) 

sheriff's  fee  for  making  and  filing  description  of  attached 586 

(See  Execution;  Levy;  Property,  etc.) 

RECEIPTOR  AND  RECEIPT. 

sheriff  may  take,  for  property  levied  upon 341,  343 

sheriff's  liability  as  to 343 

receiptor  may  hold  goods  for  his  reasonable  charges 343 

requirements  of  receipt 348 
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RECLAMATION.  paob. 

of  chattel  in  replevin,  proceedings  upon 287,  670 

RECOGNIZANCE.     (See  Bond.) 

RE-COMMITMENT. 

■warrant  for , 107 

RECORD. 

of  certificate  of  redemption 388 

of  conviction,  in  proceedings  for  criminal  contempts 493 

by  coroner,  of  proceedings  on  inquest 639 

to  be  Isept  by  board  of  coroners  in  New  York  county 683 

REDEMPTION. 

when  and  how  made 369 

how  time  for,  reclsoned 369 

must  be  made  to  sherifE  or  his  deputy 369,  382 

how  payment  on,  received 370,  382 

by  whom  made 370,  382 

effect  of  payment  and 372 

when  creditor  may  redeem 373 

by  county  superintendent  or  overseer  of  the  poor 375 

papers  to  be  presented  by •. 376 

from  redeeming  creditor,  how  made 377 

payment  to  original  purchaser  insufficient 377 

provisions  of  section  1451  of  Code  of  Civil  Procedure  to  be  strictly 

fpllowed , •. . .  377 

when  second  redeeming  creditor  has  prior  lien 378 

subsequent  redemption  by  other  creditors 878 

after  fifteen  months 878 

when  made  at  sheriff's  office ^ 3-79 

must  be  made  in  the  office 379 

when  original  purchaser  may  redeem 380 

when  judgment  creditor  may  redeem ' 880 

when  one  entitled  to  redeem  in  part,  may  redeem 380 

by  owners  of  undivided  shares 381 

by  creditors  of  such  owners 381 

what  title  acquired  by  mortgagee  of  tenant  in  common  redeeming. . . .  882 
right  of  one  to  redeem,  not  affected  by  agreement  to  which  he  is  not  a 

party 382 

to  whom  money  paid , 382 

certificate  of  satisfaction  to  be  furnished  by  redeeming  creditor 383 

evidence  furnished  by  redeeming  judgment  creditor 384 

slight  variations  from  statutory  requirements  not  fatal  to 386 

who  is  a  creditor  by  judgment 385 

sheriff  cannot  dispense  with  statutory  requirement 386 

evidence  furnished  by  redeeming  mortgage  creditor 386 

by  executor 387 

papers  on,  how  kept  by  sheriff,  and  when  filed 387 

when  effected , ; 387 

certificate  of,  when  to  be  given . . 388 

proof  and  record  of  certificate  of ' 388 

when  part  owners  redeein 395 
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REFU&E,  HOUSE  OF. 

{See  House  ofBefuge.) 
RELIGIOUS  MEETING.  page. 

disturbance  of,  what  is  a 43 

duties  of  peace  officers  as  to 43 

REMOVAL  FROM  OFFICE. 

of  sheriff,  when  aid  how  rtmoved 9,     10 

of  deputies 25 

proceedings  upon " 500 

of  coroner 607,  609 

of  constable 644 

RENEWAL. 

of  execution  by  justice  of  the  peace,  how  made 678,  685 

REPLEVIN. 

when  replevin  precedes  summons 283 

sheriff  required  to  replevy 283 

requirements  of  requisition 284 

affidavit  therefor,  what  must  contain 284 

where  several  chattels  replevied 285 

where  part  only  is  replevied . .  j 285 

the  undertaking 285 

chattel,  how  replevied    286 

how  kept 286 

wh'en  defendant  may  except  to  sureties 287 

when  defendant  may  reclaim  chattel 387 

notice  and  affidavit  for  reclamation 287 

sureties,  when  and  how  to  justify 288 

sheriff  to  deliver  chattel  to  whom 288 

penalty  for  wrong  delivery  by  sheriff 289 

proceedings  on  claim  of  property  by  third  person 289 

action  upon  claim  against  sheriff 290 

indemnity  to  sheriff 290 

affidavit  to  accompany  requisition,  by  whom  made 291 

subsequent  replevin 291 

replevin  where  "  arrest "  granted 291 

sheriff's  return 293 

judgment  roll,  contents  of 392 

contents  of  final  judgment,  and  docketing 393 

contents  of  execution 293 

when  action  on  undertaking  maintainable 394 

in  justice's  court .' 669-673 

when  action  for  may  be  brought 669 

affidavit • 669 

requisition 669 

service  of  summons    670 

constable's  return : 670 

proceedings  when  sureties  excepted  to 670 

upon  reclamation  of  chattel 670,  671 

when  and  to  whom  property  to  be  delivered 671 

proceedings  in  the  action,  and  in  action  upon  undertaking 672 
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REPORT.  PAGB. 

of  sheriff  to  secretary  of  State 61 

form  of 61 

of  sale  of  real  estate  under  decree 503 

of  coroner  to  board  of  supervisors 625 

to  public  administrator  in  New  York  city 633 

REPRIEVE. 

when  granted 176 

REQUISITION.'  ' 

to  procure  fugitive  from  this  to  other  States,  etc 113 

(^See,  also,  Beplemn.) 
RESCUERS. 

actions  by  sheriffs  against 539 

RESIGNATION. 

of  sheriff ;  how,  when  and  to  whom  made 9 

of  under  sheriffs  and  deputies 15 

need  not  be  under  seal 15 

sheriff  bound  to  receive  it 15 

of  coroners 607 

of  constables 644 

RE-SUBMISSION. 

commitment  on  order  for i 133 

RETURN.  ' 

to  be  indorsed  on  warrant  for  arrest  in  criminal  cases 108 

of  search  warrant 122 

of  civil  process,  duties,  etc.,  of  sheriff  as  to,  generally 184 

when  return  made  as  late  sheriff 209 

sheriff  must  make 209 

when  may  be  made  through  post-oflSce 209 

to  be  in  form  of  certificate 210 

sheriff  may  make,  though  process  was  executed  by  deputy 210 

by  deputy  to  be  made  in  name  of  sheriff 210 

requirements  of 210 

illustrations  of  defective  returns  . , 211,  214 

of  service  of  process  upon  corporation 213 

by  special  deputy  must  be  verified  by  oath 213 

process  to  whom  returnable 218 

how  long  return  is  under  control  of  officer  making  it 214 

after  filing,  may  be  amended  by  leave  of  court 214 

when  may  be  made  nunc  pro  tunc 214 

amendment  of,  when  permitted 314,  215 

evidence  of,  what  facts  .  .■ 215 

when,  and  to  what  extent  conclusive 215 

when,  may  be  contradicted  217 

burden  of  proof  is  on  party  assailing 318 

of  sheriff,  on  attachment 269 

warrant  of  attachment,  when  sheriff  to  return 280 

of  sheriff  on  replevin 298 

of  execution,  when  and  how  made 400-408 
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nulla  bona 403,  404,  408 

effect  of  return : 406 

liability  for  neglect  to  return 406,  407,  567-569 

amendment  and  canceling  of •. . .  408 

to  writ  of  habeas  corpus  or  certiorari 413,  419 

proceedings  on 433 

■■when  notice  of,  required 435 

of  inventory  in  surrogate's  court,  how  compelled 481 

to  process,  generally,  when  and  how  compelled 454 

of  warrant  to  collect  jury  fines 460 

of  inquest  in  investigating  origin  of  fires 484 

of  warrant  in  proceedings  against  ships  and  vessels 494 

of  county  treasurer's  warrants  against  collectors 580 

actions  against  sheriflE  for  false  return 573-578 

sheriff's  fees  for  making , 591 

board  of  health  in  New  York  city  may  fix  form  of  coroner's 619 

in  justice's  court,  of  summons 659 

generally 659 

on  arrest 663 

of  warrant  of  attachment 667 

of  requisition  in  replevin 670 

of  execution 683 

action  for  failure  to  make 684,  706 

REWARD. 

stake  or  bet  defined 53 

sheriff  not  to  take,  for  appointing  one  a  deputy 90 

for  omitting  or  delaying  ofl5cial  duty 188 

coroner  or  other  officer  not  to  take,  etc 608 

constable  not  to  take,  etc 653 

RICHMOND  COUNTY. 

constable's  fees  in 711 

RIOTERS. 

who  may  command,  to  disperse 53 

proceedings  against 54 

when  military  ordered  out  against 54 

RIOTS. 

duties  of  peace  officers  as  to 53 

ROOM'S. 

in  jail,  number  of 35 

8. 

SALARY. 

of  clerk  to  board  of  coroners  in  New  York  county 630 

of  coroners  in  New  York  county 637 

SALE. 

under  execution,  property  exempt  from 309-333 

general  provisions  as  to 306,  307 

must  be  at  public  auction 306,  307 
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officer  making,  not  to  purchase  at 89,  307,  503 

when  under-sheriff  to  proceed 307 

(See  Execution ;  Exempt  Property  ;  Sale  of  Personal  Property;  Sale  of  Heal 

Property.) 
SALE  OF  PERSONAL  PKOPERTY. 

in  what  lots  and  parcels  offered 350 

notice  of,  how  given 350 

requirements  of  notice 351 

computation  of  time 351 

penalty  for  taking  down,  etc.,  notice 351 

omission  to  post  notice,  effect  of 351 

time  of 351 

adjournment  of ".   352 

place  of 353 

manner  of 354 

sheriff  to  make  memoranda  of  sale  of  each  article 355 

bid  and  bidders  at 355 

purchaser's  right  and  title ; 355,  356 

cannot  be  had  after  judgment  is  paid 357 

sale  and  disposition  of  proceeds  of  wrecked  perishable  property 485 

sale  of  wrecked  property,  when  not  claimed  within  one  year 488 

sale  of  vessel  seized  by  sheriff 496 

sale  of  inanimate  property  doing  damage 499 

under  execution  by  constable  680-683 

SALE  OF  BEAL  PROPERTY. 

no  levy  necessary 857 

lien  of  judgment  upon  real  estate 357-363 

notice  of,  how  given 362,  363 

description  of  property  in 368 

penalty  for  omitting 363 

validity  of  sale  not  affected  by  omitting 363 

lots  and  parcels  whep  sold  separately 363,  364 

sheriff  can  give  no  better  title  on,  than  judgment  creditor  could  give,  864 

certificate  of,  what  to  contain 365 

filing  and  delivering   365 

clerk  to  record 365,  366 

proceeds  and  surplus  of,  how  disposed  of 366 

when  debtor's  title  divested ^ 366,  367 

rights  of  one  in  possession  until  expiration  of  redemption  period 367 

prevention  of  waste  after 368 

when  void , 369 

by  coroner,  or  person  specially  appointed,  how  redemption  then  made,  393 

under  decree 501,  505 

in  what  cases  made 501 

notice  and  manner  of 501 

contents  of  notice 508 

terms  of  sale  when  made  known 602 

when  sheriff  may  take  mortgage,  etc 502 

purchaser  to  sign  memorandum 503 
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conveyance  by  sheriff 503 

what  to  recite 503 

report  of 503 

disposition  of  proceeds  of 504 

when  surplus  paid  into  court 504 

costs  of  action  and  sheriff's  fees  first  to  be  paid 505 

stay  of,  in  mortgage  cases,  when 505 

SALVAGE. 

one  delivering  wrecked  property  to  present  written  statement  of  claim 

for  salvage  and  expenses 486 

officers  entitled  to  reasonable  allowances 486,  597 

amount  of 487,  597 

and  expenses,  how  adjusted 487 

powers  and  duties  of  adjusters 487 

SCHEDULE. 

of  jury  fines  to  be  made  up  by  clerk,  certificate  adjoined  thereto,  and 

all  annexed  to  warrant  and  delivered  to  sheriff 459 

SCIENTIFIC  EXPERT. 

may  be  employed  by  coroners  in  New  York  city 626 

SEAL. 

appointment  of  under-sheriff  and  deputies  to  be  under  hand  and  seal 

of  sheriff 14 

of  special  deputy  need  not  be ; 17 

of  State  to  be  attached  to  requisition  for  fugitive 113 

writ  of  habeas  corpus  to  testify  must  be  under 410 

so  of  habeas  corpus  or  certiorari 417 

so  of  writ  of  assessment  of  damages 433 

SEARCH  OF  PERSON. 

of  habitual  criminals  to  be  made 126 

magistrate  may  cause,  of  one  committed 140 

SEARCH  WARRANTS.     {See  Warrants.) 
SECURITY.     (See Bond;  Bail.) 

SERVANTS. 

proceedings  respecting  masters,  etc 118 

SERVICE. 

of  papers  on  prisoner,  how  made  . .., 37 

of  bench  warrant 105 

of  search  warrant 121 

of  summons  in  criminal  proceedings  against  corporation 127 

of  subpoena  in  criminU  cases .^ 182 

proof  of 183 

of  process,  generally,  duties  and  responsibilities  as  to 184-192 

of  summons  in  civil  action 192-304 

(See  Summons.') 

of  subpoena  In  civil  matter 204 

proof  of  service  of  summons,  etc 208-218 

(See  Proof  of  Service;  Summons.) 
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of  execution,  how  controlled  by  plaintiff 308 

of  ■writ  of  habeas  corpus  to  testify 411 

of  writ  of  habeas  corpus  or  certiorari 417 

of  writ  of  mandamus,  or  of  prohibition 431 

of  precept  in  summary  proceedings  for  land  444 

of  injunction  and  other  orders  in  supplementary  proceedings. . . .  466,  467 

of  citation  of  surrogate's  court 474 

by  coroner,  may  be  by  deputy 614 

of  papers  upon  coroner  when  sheriff  a  party 616 

in  justice's  court  of  summons 656 

must  be  personal .  656 

how  made 656 

upon  corporation 657 

second  and  third  summons 658 

of  summons  and  attachment ;. 666 

of  suminons  in  replevin ' 670 

of  subpoena,  when  constable  may  make , 673 

of  precept  in  proceedings  relative  to  strays  upon  highways 691 

SHEEIFF8. 

oflBce,  election  and  qualifications , 1-8 

derivation  of  office  . '. '. 1 

election  and  term  of  office . .  ^ 2 

qualifications 3 

official  oath  and  bond 3 

vacancies  in  office  and  how  filled 8-13 

office,  when  vacant 8,     85 

resignation 9 

removal 9 

forfeiture , 11 

vacancy,  how  filled 13,     15 

appointment  of  under-sheriffs,  deputies  and  jailers 14-36 

sheriff  to  appoint  under-sheriff  and  deputies 14 

accept  resignation  of  under-sheriff  or  deputy 15 

powers  of  under-sheriff  or  deputy 15 

appointment  of  special  deputies 17 

appointment  of  jailers 18 

liability  of,  for  acts  of  his  oflBcers 31 

bonds  of  indemnity  to .• 33 

removal  of  appointees  by 35 

compensation  of  appointees 25 

powers  and  duties  generally , 36-88 

must  keep  an  office 36 

when  to  hold  courts 38 

when  to  provide  and  furnish  court  rooms 39 

custody  of  jails 30 

to  insure  county  buildings 38 

powers  as  a  peace  officer  without  warrant 38 

duties  in  courts  of  record 57-63 

to  adjourn  court,  when 58 
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to  act  as  crier,  when 58 

to  notify  constables  to  attend  court 58 

duties  in  Erie  county 58 

duties  in  Brooklyn  city  court 59 

precept  to,  by  district-attorney .' 59 

to  publish  proclamation 60 

to  furnish  calendar  of  prisoners  to  court 60 

to  report  to  secretary  of  state 61 

duties  in  courts  of  special  sessions 63 

power  to  administer  oaths 63-64 

drawing  and  summoning  jurors 64-83 

grand  jurors,  how  drawn 84 

grand  jurors,  how  summoned 65 

grand  jurors,  additional,  how  drawn  and  summoned 65 

misconduct  at  drawing  or  impaneling 66 

trial  jurors,  how  drawn , 67 

trial  jurors,  how  summoned 69 

to  furnish  list  of  jurors 69 

additional  jurors,  how  drawn  and  summoned 69 

struck  jury,  how  summoned 71  ■ 

foreign  jury,  how  summoned  73 

jurors  in  New  York  county 73 

sheriff's  jury  in  New  York  county 73 

proceedings  as  to  jury  fines  in  New  York  county 74 

aiding  in  evasion  of  jury  duty 76 

jurors  in  Kings  county,  how  summoned 77 

jurors  in  Buffalo  superior  court 79 

jurors  in  proceedings  relative  to  turnpikes  and  plank-roads  ...  79,  500 

may  summon  jury  by  deputy 60 

qualifications  of  jurors 80 

who  disqualified  as  jurors 81 

who  may  claim  exemption  from  jury  duty 81 

cessation  of  powers;  duties  as  to  incoming  sheriff 88-88 

certificate  to  new  sheriff 88 

when  powers  cease 83 

to  deliver  jails  to  successor 84 

when  ofSce  vacant 85 

liability  of  outgoing  sheriff 85 

delivery  of  books  and  papers  to  new  sheriff 86 

disabihties 88-93 

to  act  as  attorney 88 

to  become  bail 88 

in  the  execution  of  process 89 

to  purchase  at  execution  sale 89 

to  take  reward  for  appointment  90 

when  guilty  of  misdemeanor 90 

when  guilty  of  felony 93 

duties  as  to  warrant*  of  arrest  in  criminal  cases 94-118 

warrants,  by  whom  and  how  ^ecuted 96 

disposition  of  defendant .' 100 
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as  to  fugitives  from  justice 109 

as  to  peace  warrants. US 

in  bastardy  proceedings 116 

as  to  disorderly  persons .*. 117 

in  proceedings  respecting  masters,  apprentices,  etc 118 

duties  as  to  search  warrants 119-126 

warrant,  how  served  and  executed '. .  121 

return  upon ; 122 

warrant  to  obtain  books  and  papers 123 

warrant  to  obtain  gaming  devices 124 

warrant  to  obtain  obscene  prints 125 

duties  as  to  proceedings  against  corporation 126-138 

summons,  how  served 127 

duties  as  to  commitments 128-141 

on  peace  warrants 128 

on  arrests  on  information  of  commission  of  crime 128 

witnesses 130 

to  house  of  detention 131 

after  indictment 131 

on  verdict 133 

on  arrest  of  judgment 133 

after  judgment 134 

on  surrender  by  bail 134 

in  bastardy  proceedings '. 135 

vagrants 136 

disorderly  persons 138 

juvenile  delinquents ^ 138 

"'■       to  house  of  refuge  for  women 139 

to  county  jail,  penitentiary,  State  prison 140- 

fugitives 140i 

search  of  person  of  one  committed , .  140 

of  witness  for  perjury 141 

duties  as  to  one  admitted  to  bail 141-166 

care  and  custody  of  prisoners 166-175 

to  receive  and  keep  all  persons  committed 166 

examination  and  record  of  commitment 167 

prisoner,  how  confined 167 

convicts 168 

disorderly  persons 16ft 

other  prisoners 170' 

escapes 171 

insane  persons  171 

United  States  prisoners 173. 

discharge  of  prisoner 173 

returning  list  of  prisoners 174 

on  stay  on  appeal 174 

execution  of  death  penalty 175-179 

the  warrant 17Si 

when  new  day  fixed 175 

reprieve,  or  suspension  of  execution 17& 
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the  execution  178 

certificate  of  execution 179 

duties  as  to  subpoenas  in  criminal  actions 179-183 

Bubpcenas,  by  whom  aad  how  served 182 

proof  of  service -. 183 

duties  as  to  service  and  return  of  process  in  civil  actions  generally, 

184-318 

responsibilities  as  to  service 184 

to  give  minute  of  mandate  and  copy 187 

execution  of  process 188 

omitting  or  delaying  duty 188 

process,  when  executed 188 

may  command  power  of  county 190 

when  constable  may  deliver  process  to,  for  service 191 

authority  of,  a  justification  to,  and  to  those  who  aid  him 191 

service  of  summons,  how  made 193 

what  suflacient  personal  service  of  summons 196 

time  and  manner  of  service 196 

fraudulent  service 197 

when  sheriff  a  party 198 

service  of  summons  on  adults ,....- , 193 

service  of  summons  on  infants  and  lunatics 193 

service  of  summons  on  party  designated  by  adult 195 

service  of  summons  on  domestic  corporation 198 

service  of  summons  on  foreign  corporation 199 

process  in  special  proceedings 201 

supplemental  summons , 201 

summons  in  action  for  a  penalty 202 

summons  in  New  York  marine  court 203 

summons  in  Tonkers  city  court 203 

substituted  service  of  summons 203 

service  of  subpoena 204 

service  of  injunction  and  other  orders 209 

return  and  proof  of  service 209,  212 

duties  on  arrest  pending  the  action , 318-247 

arrest,  when  allowed 218 

arrest,  when  not  allowed 820 

who  privileged  from  arrest 221 

order  for  arrest,  how,  where  and  by  whom  granted ...  228 

order  for  arrest,  contents  of 230 

order  for  arrest,  when  security  not  required  on 230 

arrest,  how  made 230 

arrest,  where  made 231 

dwelling  house,  defined 233 

prisoner,  how  kept , 235 

when  at  expense  of  plaintiff 235 

of  county 380 

not  to  be  charged  for  drink 230 

not  to  demand  gratuity  of 280 

how  kept  in  house  other  than  jail: 239 

58 
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what  may  be  sent  for  by 237 

not  to  be  charged  for  rent  of  jail 237 

exemption  from  arrest  of  officer  and  prisoner 237 

order  of  arrest,  how  vacated 237 

prisoner,  how  discharged 238 

when  prisoner  may  give  bail 239 

baU,  how  given 339 

examination  of  proposed  bail 240 

plaintiff's  action  as  to  baU 240 

justiScation  of  baU 241 

qualifications  of  baU 241 

aUowance  of  baU 241 

deposit  with  sheriff 241 

payment  into  court 242 

payment  to  third  persons 242 

when  sheriff  liable  as  bail 243 

his  rights  thereupon 245 

bail  liable  to  sheriff 243 

filing  papers  with  clerk 243 

surrender  of  defendant  by  baU 244 

exoneration  of  bail 246 

duties  on  attachment  of  property 247-283 

warrant  of,  when  granted 247 

in  action  against  public  officer 248 

by  whom  granted 249 

security  upon 249 

cpntents  of 250 

warrant,  how  executed 250 

property  to  be  attached 250 

what  property  may  be  attached 251 

levy,  how  made 255 

upon  real  estate ' 256 

upon  personal  property 256-261 

inventory 261 

when  to  maintain  actions 262 

as  to  perishable  goods 262 

trial  of  claim  of  property 263 

proceedings  if  claimant  succeeds 263 

proceedings  on  claim  to  domestic  vassel 264 

'       undertaking,  when  sued 265 

foreign  vessel,  how  valued 265 

to^eep  property  attached 267 

to  pay  money  into  court 267 

when  to  release  or  deliver  property 267 

action  as  to  attached  property 268 

when  maintained  by  plaintiff. 268 

leave  for,  how  procured 268 

joinder  with  sheriff  after  action  commenced 268 

judge^to  direct  management  of  action 269 

return  of  inventory ^ 269 
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vacation  or  modiflcation  of  warrant 270-374 

motion  for,  when  and  how  made  and  opposed 370 

discharge 371 

undertaking  to  be  given 371 

application  for 371 

sureties  to  justify 873 

retention  of  property 372 

when  partners  may  apply  for 372 

two  or  more  warrants  against  same  defendant 274-280 

preferences 374 

levy  under  junior  warrant 374 

undertaking  by  junior  attaching  creditor 375 

as  to  subsequent  attachment 375 

rights  of  junior  plaintiff 876 

when  he  may  commence  action 276 

-  proceedings  after  judgment: 

execution,  to  whom  issued 377 

enforcement  and  satisfaction  of  judgment 377 

when  property  restored  to  defendant 379 

canceling  notice  as  to  real  property 380 

return  of  warrant 280 

miscellaneous  provisions 381-383 

duties  in  an  action  for  a  chattel 283-295 

must  replevy,  when 383 

affidavit  delivered  to  sheriff 384 

affidavit  where  two  or  more  chattels 285 

when  part  only  replevied 385 

imdertaking 385 

chattel,  how  replevied  and  kept 286 

when  defendant  may  accept  to  sureties 287 

when  defendant  may  reclaim  chattel 287 

justification  of  sureties 288 

when  chattel  delivered  to  plaintiff 388 

penalty  for  wrong  delivery 389 

trial  of  third  person's  claim  of  title 289 

action  upon  claim  against  sheriff 390 

indemnity  to  sheriff 290 

affidavit,  by  whom  made , 291 

subsequent  replevin 291 

replevin,  where  arrest  granted 291 

return "93 

contents  of  execution 393 

duties  as  to  executions 395-408 

execution,  to  whom  directed 395 

indorsement  upon  . , . .- 295 

kinds,  requisites  and  to  What  counties  issued 296 

on  transcript  from  other  court 398 

on  mechanics  hens  ...» 299 

divided  county. . , . » 299 

in  New  York  county,  to  whom  issued 30O 
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against  association,  public  officer  or  on  surrogate's  decree 300 

for  collection  of  money 301 

against  property 801 

on  attachment 301 

against  executor 803 

against  the  person. 302 

for  delivery  of  property 303 

where  separate  sums  awarded 303 

issuing  within  five  years 308 

after  five  years : 304 

after  death  of  creditor 304 

sale  under  execution 306 

officer  making,  not  to  purchase 307 

property  exempt  from  levy  and 309-330 

control  of  sheriff  in  service  of  execution , 308 

when  no  exemption  against  working  women 330 

exemption,  how  claimed , 331 

how  waived 333 

lien  of  execution  on  personal  property 323 

on  partnership  property 330 

how  released : 331 

order  of  preference  among  executions 333 

the  levy '. 334-347 

powers  and  duties  as  to 334 

what  constitutes  a 336 

what  is  not  a 838 

effect  of 340 

relinquishment  of 343 

dormant  execution 339 

effect  of  appeal  upon  levy 344 

payment  of  execution  by  sheriff 340 

execution  against  joint  debtors 341 

cusfody  of  property 341 

claim  of  property  by  thkd  person 347 

■when  indemnitor  substituted  in  action  against  sheriff 348 

sale  of  personal  property . . '. 850-357 

notice  of 350 

time  of 351 

adjournment  of 853 

place  of 353 

manner  of 354 

bids  and  bidders  at 355 

purchaser's  rights  and  title 355 

paid  judgment 357 

sale  of  real  property..^ ........  .^... ..,.._. 857-369 

.   no  levy,  necessary 357 

lien  of  judgment  .upon  real  property 358 

notice  of ,.,..,._.......,.,.,. 362 

peijaltyfg?  omitting  notice...,. ,.,._ 363 

separate  parcels 363 
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title  of  purchaser  at 364 

certificate  of,  filing  and  delivering 865 

proceeds  and  surplus 366 

when  debtor's  title  divested  by 386 

when  void 369 

redemption  of  real  property 369-388 

when  and  how  made 369 

by  whom  made 370,  373 

effect  of 373 

when  made  at  sheriff's  office 379 

when  money  paid  to  sheriff 388 

evidence  furnished  by  redeeming  creditor 383 

papers,  how  kept,  and  when  filed 387 

sheriffsdeed ■ 388-394 

when  and  by  whom  made 388 

contents  and  eflfect  of 389 

right  to,  how  shown 391 

money,  to  whom  paid 393 

execution  against  the  person 396-400 

in  what  cases  issued 396 

when  against  women 397 

property  execution  first  to  issue 397 

new  execution  against  what  property  not  enforceable 399 

return  of  execution 400-408 

when  and  how  made 400 

effect  of 406 

nulla  bona 403 

disposition  of  proceeds 405 

liability  for  neglect  to  make 406 

amendment,  etc.,  of 408 

duties  in  special  proceedings  commenced  by  writ 409-436 

habeas  corpus  to  testify „ 409 

service  of  writ 411 

return  to  writ,  etc 413 

remanding  after  testimony 413 

habeas  corpus,  etc.,  to  inquire  as  to  detention 413 

service  and  return  of  writ 417 

custody  of  prisoner 435 

prisoner  not  to  be  re-imprisoned  if  discharged 430 

mandamus  and  prohibition 431 

service  of  writ ' 431 

writ  of  assessment  of  damages 432 

writ  of  certiorari  to  review  435 

duties  in  special  proceedings  without  writ 436-500 

insolvent's  discharge 436 

discharge  of  ilnprisoned  judgment  debtor 438 

summary  proceedings  for  land 441 

contempts  other  than  criminal 450 

execution  of  warrant '. 455 

proceedings  to  collect  a  fine 459 
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proceedings  in  lunacy,  etc 461 

proceedings  supplementary  to  execution 463  < 

service  of  orders 466 

warrant 467 

sheriff's  duty  when  money  paid  or  property  delivered  in 468 

in  surrogate's  court 471 

investigating  origin  of  fires 483 

as  to  wrecks 484 

as  to  criminal  contempts 489 

as  to  demands  against  ships  and  vessels 493 

distraining  inanimate  property  doing  damage. 498 

in  proceedings  to  remove  officers 500 

duties  in  certain  cases 501-533 

sale  of  real  estate  under  decrees , 501 

elections 505 

compelling  attendance  of  witnesses 506 

under  military  code 509 

removing  trespassers  from  State  and  Indian  lands 513 

comptroller's  notification  and  warrants 515 

collection  of  taxes 516 

county  treasurer's  warrants  against  collector 520 

warrant  to  obtain  possession  of  canal  property,  books  and  papers,  531 

warrant  on  refusal  to  deliver  up  books  and  papers 533 

abatement  of  nuisance 533 

under  local  statutes 533 

actions  by 534r-550 

against  whom  maintained 534,  525 

for  services,  pleadings  and  evidence  in 536 

under  warrants  of  attachment  and  levies 538 

as  to  attached  property    538 

as  to  interference  with  property  attached  or  levied  on 538 

evidence 530 

upon  agreements  and  bonds  for  indemnity 531 

when  light  of  action  accrues 533 

taking  of  what  bonds  prohibited 533 

general  provisions  as  to  bonds 535 

evidence  and  damages    537 

against  bail  on  arrest  in  civil  action  who  do  not  justify 539 

against  rescuers 539 

against  deputies  and  upon  deputy's  bond 539 

upon  bonds  for  jail  liberties 541 

defenses  in  action  upon 546 

when  judgment  against  sheriff  conclusive  evidence 546 

damages 547 

when  bond  to  be  assigned 547 

when  sheriff  cannot  recover  upon 549 

what  sufficient  proof  of  issuing  execution      550 

actions  against 550-583 

for  insufficiency  of  sureties  upon  undertaking 458 

for  escapes  (see  Esca/pes). 
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liability  of  sheriff  for 557 

when  action  brought ". 559 

evidence 559 

defenses 561 

for  acts  of  his  deputies 568 

in  law,  sheriff  and  his  deputy  one  officer 568 

for  neglect  of  duty 567 

failure  to  make  return 667 

failure  to  serve  or  collect  process 570 

non-payment  of  moneys  collected 573 

for  false  return 573 

what  must  be  shown  to  uphold 574 

pleadings  in 576 

evidence 577 

for  unlawful  seizure  of  property,  or  arrest  of  person 578 

right  of  sheriff  as  to  matters  of  practice 583 

what  actions  survive  death  of  sheriff 583 

costs • 583 

tees  {see  Fees  of  STieriffs)   585-603 

{See  Coroners.) 

SHEEIFF'S  DEED. 

when  and  by  whom  made 888 

to  whom  made 389 

contents  and  effect  of 389 

premises  clearly  described 389 

effect  of  exception  in  description 390 

to  assignee  of  original  certificate  of  sale 390,  391 

has  benefit  of  recording  act 391 

when  given  to  executor 391 

right  to,  how  shown 391 

when  under  sheriff  to  give 893 

when  one  appointed  to  execute 393,  394 

security  need  not  be  given  by 395 

SHERIFF'S  JURY. 

in  New  York  county,  when  and  how  drawn 73 

generally,  when  and  how  empaneled 28 

SHERIFF'S  OFFICE. 

where  kept  and  how  designated 26,    27 

is  a  public  office 27 

when  redemption  to  be  made  at 379 

{See  Bedemption.) 

SHIPS.    {See  VesseU.) 

SPECIAL  PROCEEDINGS. 

summons  in,  how  served 201 

duties  of  sheriff  and  other  officers  in  {see  the  various  Special  Pro- 


constable's  fees  in 718 

SPECIAL  SESSIONS. 

sheriff's  duty  in 62 
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SPECIAL  SESSIONS— (Oontirmed).  paob. 

in  Albany  county,  officers  designated  to  attend 62 

bailin 151 

in  New  York  county 158 

in  Albany  county 158 

constable's  duties  in 695-698 

jury,  how  summoned  in 695 

oath  of  officer  having  jury  in  charge 696 

judgment  of,  by  whom  executed 697 

custody  of  defendant  in 697 

STAKE. 

"bet"  or  "reward"  defined 53 

STATE  LANDS. 

duties  of  district  attorney  as  to  trespassers  upon 513 

when  sheriff  ordered  to  remove  trespassers . . . , 518 

removing  occupants  on  re-sale  of  public  lands 513 

when  sheriff  required  to  report  fact  of  trespassing  upon 514 

(See  Imprisonment ;  Execution;  Indian  Lands.) 

STATE  PRISONS. 

commitment  to 140 

STATUTE  OF  LIMITATIONS.    (See  Limitations,  Statute  of.) 

STAY  OF  PROCEEDINGS. 

on  appeal 174 

in  summary  proceedings  for  land 448 

when  and  how  warrant  stayed 448 

stay  on  appeal 449 

by  injunction,  etc 449 

stay  of  sale  of  real  property  on  decree  in  mortgage  case . . . .' 505 

upon  judgment  against  sheriff  in  an  action  for  escape 54S 

STRAYS  UPON  HIGHWAYS.     (See  Highways ;  ConstaMe.) 

precept  in  proceedings  relative  to,  how  served 691 

proof  of  service 692 

warrant  to  sell 692 

SUBPCENA. 

in  criminal  actions  and  proceedings 179-183 

when  and  how  issued  preliminary  to  warrant 179 

on  examination  before  magistrate 179 

of  witness  conditionally 181 

on  trials  other  than  on  indictment 180 

in  special  proceedings 180 

by  district  attorney 180 

byclerkof  court 180 

form  of 181 

when  and  how  to  be  indorsed 181 

by  whom  and  how  served 182 

proof  of  service 183 

to  witnesses  out  of  the  county 182 

disobedience  to  be  punished  as  a  criminal  contempt 491 

coroner  to  issue  and  serve 625 
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SUBPCENA— (Co?i«mM«d).  paqi. 

constable  may  serve  any  subpoena 673 

when  justice  of  the  peace  to  issue,  and  how  served 673 

fees  of  witness ^ 673 

in  civil  actions  and  proceedings 204-109 

how  served 204 

fees  of  witness 204 

when  served 205 

witness  must  obey 205,  206 

who  may  issue 205 

duces  tecum 208 

of  New  York  Marine  Court,  where  served 205 

how  issued  out  of  surrogate's  court. . .  ^ 482 

duces  tecum,  how  served 508 

SmTORS. 

when  exempt  from  arrest  in  civil  action 226 

SUMMARY  PROCEEDINGS. 

to  recover  possession  of  land,  when  maintainable 441 

courts  and  oflScers  having  jurisdiction  of 443 

application  in,  by  whom  and  howmade 443,  444 

service  of  precept,  when  and  how  made 444 

duty  of  person  to  whom  copy  directed  to  another  is  delivered 445 

proof  of  service,  how  made 446 

jury,  how  summoned  and  used. 446,  447 

final  order  in 447 

warrant  in 447 

execution  of  warrant  in 447 

when  and  how  issuing  of  warrant  in,  may  be  stayed 448 

stay  on  appeal  in 449 

stay  by  injunction,  etc.,  in 449 

restitution  in 449 

in  New  York  city ; 450 

constable's  duties  in 688 

officer's  fees  in 713 

SUMMONS. 

how  served  upon  sheriff 27 

'  instead  of  warrant  in  proceedings  against  corporation 126 

form  and  contents  of,  in  proceedings  against  corporation 127 

service  of,  in  proceedings  against  corporation 127 

further  proceedings  upon,  in  proceedings  against  corporation 127 

in  civil  action 192-201 

who  may  serve , 192 

how  served  upon  individuals 193 

on  infants  and  lunatics 193-198 

on  one  designated  by  adult 195 

what  a  sufficient  personal  service 196 

time  and  manner  of  service 196 

fraudulent  service 197 

when  sheriff  a  party 198 

how  served  upon  corporation 198-200 
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StTMMOlSrS— (Obrafe«M«(i).  pam. 

domestic 198 

foreign 199 

supplemental,  how  served 201' 

in  an  action  for  a  penalty 203 

in  New  York  marine  court 202 

in  Tonkers  city  court 202 

order  for  substituted  service  of 202 

in  action  or  other  legal  proceedings  against  board  of  supervisors. .  201 

when  replevin  precedes 283 

sheriff's  fees  for  serving 585,  586 

for  making  copy 586 

issued  by  justice  of  the  peace,  how  directed 651 

form  on,  contents  of 656 

how  served 656 

upon  corporation,  etc. . , 657 

service  of,  in  replevin 670 

in  special  proceedings 301 

SUNDAY. 

process  not  to  be  served  on 654 

STJPERVISOB.    {Bee  Boa/rd  of  Supervisors.) 

SUPPLEMENTAL  SUMMONS.  ' 

how  served  (see  Summons) 201 

SUPPLEMENTARY  PROCEEDINGS. 

three  distinct  remedies  in,  defined 463 

before  what  judge  instituted 463 

what  judgment  and  execution  necessary  to  sustain 464 

order  to  examine  judgment  debtor  after  return  of  execution 464 

before  return  of  execution 465 

warrant  of  arrest,  when  issued 465 

undertaking  on  arrest 465 

injunction  order,  when  granted 466 

service  of  orders  in 466 

of  warrant  in 467 

order  to  examine  third  person 467 

order  permitting  payment  of  debt  to  sheriff 467 

payment  thus  made,  how  far  discharged 467 

order  requiring  delivery  of  money  or  property  to  sheriff 468 

sheriff's  duty  where  money  paid  or  property  delivered 468 

when  sheriff  to  pay  or  deliver  to  judgment  debtor 469 

costs 469 

pimishment  for  disobedience  to  orders  in ■   469 

in  what  county  debtor  to  be  exa[mined 470 

commenced  before  one  judge,  when  continued  before  another 470 

corporations  to  which  provisions  of,  do  not  apply 470 

what  property  cannot  be  reached  in 471 

SURETIES. 

sheriff,  liability  of 4 

when  liability  ceases 5 

when  order  permitting  action  on  sheriff's  bond  may  be  vacated. .      6 
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SURETIES— (Continued).  pj^„. 

defenses  of,  in  action  upon  sheriff's  bond 6 

qualifications  of 4 

of  deputy,  liability  of 24 

of  constable,  liability  of 648,  706-708 

when  in  criminal  cases,  may  surrender  principal 161 

justification  of 372 

when  defendant  in  replevin  may  except  to ^87 

when  and  how  to  justify 288,  670 

when  may  surrender  principal 545 

surrender,  how  made  . . , 545 

defenses  of,  in  action  on  bond  for  liberties 546 

cannot  object  that  there  is  a  want  of  compliance  with  statutory  pro- 
visions    648 

proceedings  in  replevin  in  justice's  court  when  siu'eties  excepted  to. . .  670 

liability  of  constable's  sureties 706-708 

SURPLUS. 

on  sale  of  real  property  under  execution,  how  disposed  of 366 

SURRENDER. 

by  baU.  (See  Bail.) 

SURROGATES'  COURTS. 

execution  on  decree  of 300 

are  courts  of  record 471 

jurisdiction  of 471 

when  vacancy  in  office  of  surrogate,  who  to  act 472 

in  New  York  or  Kings  county 473 

surrogate  may  appoint  clerk 474 

service  of  citation  in 474 

decree  for  money  in,  docketing  and  enforcement  of 475 

enforcement,  by  punishment  for  contempt 476 

of  orders 476 

security  to  stay  proceedings  on  appeal  from  decree  for  money  or  prop- 
erty    477 

security  for  costs  and  damages  on  appeal 477 

security  to  stay  proceedings  on  appeal  in  case  of  commitment 477 

requisites  of  undertaking  on  appeal 478 

proceedings  to  discover  property  withheld  from  executor 478 

:  ^^         examination;  claims  of  ownership,  etc.,  by  person  cited 479 

■        decree  awarding  possession;  security  to  prevent 480 

disobedience  to  decree,  when  contempt ;  warrant  to  seize  property  . . .  480 

compelling  return  of  inventory 481 

subpoena  in 482 

proof  of  service  of  other  papers 483 

T. 

TAXATION. 

of  fees  of  sierifi",  or  other  officer .' 603 

TAXES. 

collection  of 816-520 

coimty  treasurer's  warrant 516 


930  Index. 

TAXES— (OonUnued).  pam. 

when  to  be  a  lien 516 

penalty  for  neglect  to  return 517 

treasurer's  warrant  for  tax  on  debt  owing  to  non-resident 517 

penalty  for  neglect  to  return  warrant 518 

treasurer's  warrant  for  taxes  against  persons  removed  from  the  county,  518 

warrant  by  supervisors  on  failure  of  collector  to  give  bonds 519 

other  warrants 519 

when  warrant  a  protection  to  sherifE 519 

in  New  York  city 620 

(See  County  Treasurer;  Warrant.) 
TEMPORARY  JAIL.    {See  Jail.) 
TENDER. 

when  discharges  lien  of  execution 581 

of  constable's  fees  necessary  to  oblige  oflScer  to  render  any  service  in 

justice's  court 713 

TERM  OF  OFFICE.    (See  Yamney;  Office;  Sheriff,  etc.) 
TESTIMONY. 

on  investigation  of  origin  of  fires  to  be  reduced  to  writing 484 

what  to  constitute  inquest 633 

on  coroner's  inquest,  how  taken 627 

to  be  written 627 

how  and  where  filed 627 

(See  Midence.) 
TIME. 

of  sale  of  personal  property 351 

of  return  of  writ  of  habeas  corpus  or  certiorari 481 

TITLE. 

of  purchaser  on  sale  of  personal  property 355 

when  title  of  debtor  divested  on  sale  of  real  property 366 

failure  of,  to  real  estate  sold,  how  remedied 394-396 

,  when  evicted  purchaser  may  recpver  purchase  money 394 

judgment  creditor's  remedy  thereupon 394 

contribution  between  owners 394 

when  part  owners  redeem 398 

contribution,  in  what  order  made 395 

how  enforced  by  use  of  original  judgment 395 

lien  of  original  judgment,  how  preserved 396 

entry  upon  docket 396 

TRAMPS. 

commitment  of 137 

TRESPASSERS. 

on  State  and  Indian  lands,  how  dealt  with 513-516 

(See  State  Lands;  Indian  Lands.) 
TRIAL. 

of  validity  of  claim  to  personal  property,  how  conducted 28 

expenses  of,  how  paid 29 

commitment  on  appearance  for 132 

bail  after 156 

criminal  subpoena  for,  other  than  on  indictment 180 

and  its  incidents  in  justice's  court 675-678 
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TRIAL  COURT.-   (See  Court.) 

TRIAL  JURORS.  paob. 

how  drawn 67 

how  summoned 68 

list  of,  to  be  furnished  to  sheriff 69 

disposition  of  ballots  for,  after  court 69 

additional,  how  drawn  and  summoned 69,     70 

how  drawn  and  summoned  in  New  York  county 73 

in  Kings  county 77,     78 

in  Buffalo  superior  court 79 

qualifications  of 80 

who  disqualified  as 81 

who  exempt  from  serving  as 81 

fees  of  sheriff  for  notifying 587 

defaulting,  in  justice's  court,  how  punished 678 

TRIAL  JURY. 

struck  jury,  how  obtained 71 

foreign 73 

how  procured  in  justice's  court 676 

how  kept 677 

how  summoned  in  special  sessions 695 

(See  Jury;  Coroner's  Jury;  Sheriff's  Jury,  etc.) 

TRUANT.    (See  Constable;  diMren). 

TURNPIKE. 

or  plank-road  cases,  jurors  how  summoned  in 79,  500 

u. 

ULSTER  COUNTY. 

sheriff's  fees  in,  how  limited -. 601 

UNITED  STATES  PRISONERS.    {See  Prisoners;  Imprisonment;  Cus- 
tody.) 

UNBER-SHERIFF. 

how  appointed 14 

resignation  of 15 

removal  of 35 

powers  of 15,    16 

may  deputize  another  to  do  particular  acts 16 

acts  in  name  of  principal 16 

liability  of,  when  sheriff's  office  vacant 30 

duties  as  peace  officer  without  warrant  (see  Peace  Officer) 38-57 

when  to  attend  general  term 67 

not  to  act  as  attorney,  etc 88 

as  bail 88 

duties  as  peace  officer  with  warrant  (see  Peace  Officer) 96-136 

when  to  make  sale  under  execution  levied  by  the  sheriff 307 

when  to  give  deed  of  real  estate  sold  by  sheriff 393 

(Bee  Sheriff;  Deputy;  Bond;  Bail  ;  Sureties,  etc.) 

UNDERTAKING.    (See  Bond;  Bail.) 
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UTICA  CITY  COURT.  paw. 

powers  of 158 

bail  in 153 


VACANCY. 

term  of  office  of  one  elected  to  flU 8 

when  sheriff's  office  not  vacant 7 

how  created  in  sheriff's  office 8,     85 

how  flUed  in  sherifE's  office ' 10,  13,  15,  610 

in  coroner's  office 608 

how  created  in  constable's  office 643,  644 

how  filled 645 

VA\JR ANTS.    (.See  Begga/ra  and  Vagrants. ) 

VENIRE. 

in  jusfece's  court,  when  and  how  issued 675 

delivery,  execution  and  return  of 675  ' 

VERDICT. 

judgment  on  indictment  after ,. 106 

commitment  on 133 

if  defendant  pronounced  insane  by,  when  to  be  committed  to 

lunatic  asylum 183 

of  coroner's  jury,  how  rendered  and  certified 634 

VESSEL. 

rights  of  owner  or  master  of,  as  to  goods  attached  on  board 261 

claim  to  attached  domestic,  how  made,  and  proceedings  thereupon  . . .  364 

valuation  of 364 

undertaking  for  discharge  of 364 

how  discharged X 364 

when  undertaking  sued 365 

defenses  in  action  upon  undertaking 365 

foreign,  how  valued 365 

plaintiff  W^en  to  give  bond 365 

when  discharged 866 

when  debtor  may  claim 266 

when  sold 366 

stay  of  proceedings  as  to  attached 373 

duties  of  sheriff  as  to  demands  against  ships  and  vessels 493-407 

warrant  to  enforce  Uen 493 

undertaking  on  issuing  warrant 494 

execution  and  return  of  warrant *. 494 

notice  of  issuance  of  warrant 495 

discharge  of  warrant 496 

sale 496 

disposition  of  proceeds  of  sale 496 

when  proceedings  continued  before  another  judge '. 497 

fees  of  sheriff 497,  596 

VOLUNTARY  ESCAPE.    (See  Escape.) 
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"WAKRANTS.  *  pas,. 

on  information  of  the  commission  of  a  crime 94-103 

■who  may  issue 94,    95 

how  directed 94 

form  and  contents  of 94,     95 

when  offense  committed  in  another  city  or  county 96 

by  whom  and  where  executed 96 

in  city  and  county  of  Kew  York  . . . ." 97 

arrest  under 97 

hoV  made 97 

what  defendant  informed  on 97 

what  necessary  to  constitute 97 

officer  may  require  aid  in  making 98 

may  search  defendant 98 

when  made,  if  crime  a  felony 99 

disposition  of  defendant  on 100 

retaking,  if  defendant  escape  after 103 

return  on  execution  of . .' 103 

bench  warrants 104^-108 

definition  of 104 

after  indictment  before  arraignment 104 

form  and  contents  of,  for  a  felony 104 

for  a  misdemeanor 105 

how  served  and  executed 105,  106 

after  verdict  for  judgment 106 

form  and  contents  of 106 

how  executed 107 

for  recommitment 107 

coroner's  warrants , 108,  109,  630,  631 

when  issued 108,  630 

form  and  contents  of 108,  631 

how  executed '. 109,  631 

■warrant  for  arrest  of  fugitive  from  justice 109-115 

from  another  State  or  territory 109 

arrest  on  a  magistrate's  warrant 110 

to  whom  governor's  warrant  directed Ill 

recitals  in 113 

from  this,  to  other  States  or  territories 113 

from  foreign  countries 113 

to  foreign  countries 115 

peace  warrants 115-118 

when  issued 115 

how  executed 116 

in  bastardy -proceedings 116 

as  to  disorderly  persons 117 

in  proceedings  respecting  masters;  apprentices,  etc 118 

in  other  cases 118 

commitments  upon 138 

search  warrants 118-136 

definition  of 119 
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WAR'RAETS— {Continued).  paqb. 

when  and  by  whom  issued 119 

form  and  contents  of 120 

by  whom  and  how  executed •• 121 

return  upon 123 

in  certain  cases: 

to  obtain  books  and  papers 123 

gaming  devices 124 

obscene  prints ■■ 125 

against  habitual  criminals 126 

other  search  warrants 126 

summons  instead  of,  in  proceedings  against  corporations 127 

warrant  for  execution  of  death  penalty 175 

to  apprehend  witness  refusing  to  answer,  etc 207 

warrant  of  attachment.    {See  Attachment.) 

execution  of  warrant  in  summary  proceedings  for  land 447 

warrant  to  commit  for  contempts   other  than  criminal;   execution 

of 453,  455 

effect  of 454 

indorsement  on 454 

warrant  for  collection  of  jury  fines,  how  executed 459,  460 

warrant  of  arrest  in  supplementary  proceedings 465 

how  served 467 

warrant  to  seize  property  granted  by  surrogate,  how  executed   480 

warrant  to  enforce  lien  against  ships  and  vessels,  how  executed, ....  493-498 
(See  Vessel.) 

warrant  to  apprehend  witness,  how  directed  and  executed 507 

warrant  for  collection  of  fines  under  military  code 509 

how  executed 510 

duties  of  sheriff  on  comptroller's  warrant 515,  516 

county  treasurer's 516-521 

duties  of  constables  on  warrant  of  attachment 664r-669 

(See  Attachment.) 

on  warrant  to  commit  for  a  contempt 688 

on  warrant  to  sell  stray  upon  highways 693 

on  warrant  to  seize  pawned  property 694 

WASTE. 

prevention  of,  on  sale  of  real  property  under  execution 368 

WILLFUL. 

word  defined 238 

WITNESS. 

commitment  of : 130 

for  perjury 141 

baUf or  appearance  of 160 

out  of  the  county,  how  subpoenaed  in  criminal  cases 188 

fees  of 204 

when  committed  for  refusal  to  answer,  etc 206 

when  privileged  from  arrest  in  civil  action 207,  327 

when  directed  to  be  discharged  from  arrest 207 

who  may  direct  discharge  of.. 207,  308 
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WITNESS— ( Continued, )  pasi. 

in  Investigating  origin  of  fires,  to  be  bound  over 483 

attendance  of,  liow  compelled 506-509 

under  Code  of  Civil  Procedure 506 

warrant  to  apprehend,  commitment 507 

not  tb  apply  to  subpoena  issued  by  justice,  or  where  special  pro- 
vision by  law  is  made 508 

on  subpoena  duces  tecum 508 

on  supervisor's  subpoena 508 

witness  deemed  in  contempt,  when 509 

when  attachment  to  issue 509 

proceedings  on  return  of  attachment 509 

attachment  for  witness  under  military  code 511 

to  be  examined  by  coroner  on  inquest 633,  625,  626,  627 

attendance  of,  on  inquest,  how  procured 625 

coroner's  fees  as 636 

attachment  against  defaulting,  in  justice's  court 673 

when  issued 673 

how  executed 673 

fine,  how  imposed 674 

how  collected 674 

powers  of  commissioners  to  take  testimony,  as  to 675 

contumacious  witness,  how  punished  in  justice's  court 677 

WOMEN.     (See  Females.) 

WBIT.     {See  Titles  of  Vaiious  Pi-oceedings  Commenced  by  Writ;  Process,  etc.) 

WRECKS. 

sheriffs  and  coroners,  powers  and  duties  as  to 484-489 

what  is  wrecked  property 484 

notice  of  finding  required 484,  485 

sale  and  disposition  of  perishable  wrecked  property 485 

where  claimed  within  one  year,  duty  of  oflttcer 485,  486 

suit  by  owner,  when  brought 486 

claim  for  salvage 486,  487 

officer's  duty  on  order  for  delivery  of  wrecked  property 487,  488 

sale  when  property  not  claimed  within  one  year,  or  salvage  and 

expenses  paid 488 

penalties  for  neglect  of  duty  as  to 488,  489 

for  secreting,  taking  away,  etc 489 

for  defacing,  etc.,  marks  upon 489 

duties  of  ofBcers  with  reference  to  offenses  against  the  statutes 
relating  to  wrecks  . . . , 489 

YONKERS  CITY  COURT. 

service  of  summons  issuing  out  of "201 

59 
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ACCOUNT.  FORM  NO. 

of  materials,  etc.,  for  employment  of  disorderly  persons 51 

of  coroner  against  county 190 

ACKNOWLEDGMENT. 

of  surrender  of  defendant  by  bail,  on  boijd  for  jail^liberties. 173 

ADJOURNMENT. 

sheriff's  notice  of,  on  sale  of  oersonal  propert}- 108 

constable's  notice  of 317 

AFFIDAVIT. 

of  service  of  citation  and  order  in  proceedings  to  discover  property 

withheld  from  execution 136 

of  service  of  order  in  surrogate's  court 138 

of  service  of  precept  for  jury,  under  act  to  incorporate  plank-road,  etc., 

companies 155 

by  constable,  of  travel  fees  283 

APPLICATION. 

by  sheriff,  to  governor,  for'guard 15 

by  sheriff,  to  governor,  to  proclaim  countyjin^insurrection 18 

APPOINTEES. 

of  sheriff,  removal  of 12 

APPOINTMENT. 

of  ^under-sheriff  or  deputy 8 

of  special  deputy 10 

■of  constable,  in  towns  where  elected  at  town  Imeetings,  in  case  of 

neglect  to  choose 191 

in  case  of  vacancy  occurring 191 

where  there  are  not  three  justices  in  town 191 

■of^constables,  in  town  where^elected  at  generaljelection,  in  case  of  neg- 

,  lect  to  choose 192 

in  case  ofjjvacancy  occurring 193 

APPRAISAL. 

of  wrecked  property 147 
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approval.  *  form  no, 

of  sureties  on  sheriflE's  bond 4 

by  sheriff  of  undertaking  in  replevin 94 

by  constable  of  undertaking  in  attachment SOT 

ARREST. 

undertaking  on,  in  civil  action 79 

examination  of  bail  on,  at  instance  of  sheriff 80l 

certificate  of  sheriff  to  copies  of  order,  return  and  undertaking 81 

sheriff's  return  on  order  of 84 

constable's  return  on  order  oi 30^ 

(iSSse  Warrant.) 

ASSESSMENT. . 

sheriff's  notice  of  execution  of  writ  of '133 

oath  to  jurors  on  writ  of 124 

inquisition  on  writiof 125. 

sheriff's  return  to  writ  of  IS© 

ASSIGNMENT. 

by  late  sheriff  to  new  sheriff 34 

by  sheriff  of  bond  for  jail  liberties 175 

ATTACHMENT. 

sheriff's  notice  of  levy  upon  real  estate  by  warrant  of 87 

sheriff's  certificate  on  copy  "warrant  and  affidavit S8- 

sheriff's  certificate  to  copy  warrant,  and  notice  of  property  attached. .     89* 

sheriff's  inventory  of  property  attached 9(> 

sheriff's  return  on  wan-ant 91 

sheriff's  notice  of  inquest  on  claim  by  third  person 10(^ 

oath  by  sheriff  to  juror  on  claim  of  third  person 101 

oath  to  witness 103 

inquisition  on  trial  of  claim  of  third  person 10$ 

bond  of  indemnity  to  sheriff  on  levy  by 0. 104 

sheriff's  return  on  warrant  of,  for  contempt  other  than  criminal ,.  130 

by  coroner,  for  witness 184 

constable's  inventory  of  property 303. 

constable's  return  on 304 

constable's  certificate  to  copy  inventory ; 305 

constable's  return  where  undertaking  by  defendant 206. 

undertaking  in  justice's  court  by  defendant 307 

constable's  return  where  claim  and  bond  by  third  person 308 

bond  in  justice's  court  by  third  person 20* 

coijstable's  return  on  process  against  canal  boat,  etc 31C> 

constable's  return  on  warrant  of  against  witness 213 

B. 

BAIL. 

examination  of,  on  arrest  in  civil  action 8© 

sheriff's  notice  of  justification  of 82 

sheriff's  certificate  of  deposit  in  lieu  of • .  83 

sheriff's  certificate  of  sunender  of  defendant  by 85 

sheriff's  certificate  of  voluntary  surrender  of  defendant  in  exonera- 
tion of 8& 
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BAIL — (Continued).  eokm  no- 

sheriff's  ackttowledgment  of  surrender  of  defendant  by  bail  on  bond  for 

jail  liberties 173 

sheriff's  certificate  of  surrender  of  defendant  by  bail  on  bond  for  jail 

liberties 174 

(See  Bond;  Becognizance;   Undertaking.) 
BASTARDY. 

return  on  warrant  in  proceedings  in 43 

BOND. 

of  sheriff 2 

renewal  of 5 

under  military  code 6 

of  under-sheriff,  deputy,  special  deputy  or  jailer 11 

■of  indemnity  against  levy  by  execution  or  attachment,  to^sheriff 104 

of  witness  on  inquisition  «« to  fires 144 

with  sureties 145 

for  jail  liberties 173 

assignment  of 175 

of  coroner,  when  designated  to  act  as  sheriff 180 

-off sole  coroner,  acting  as  sheriff 181 

■of  constable ,. .  195 

approval  of 195 

under  military  code 196 

by  third  person  claiming  property  attached  by  constable  209 

of  indemnity  to  constable 221 

{See  Bail;  Recognizance;   Undertaking.) 

c. 

CALENDAR. 

sheriff's,  for  courts 16 

CANAL  boat!   ,k 

constable's  return  on  process  for  detention  of 210 

CA^AL  PROPERTY." 

sheriff's  or  constable's  return  on  warrant  for 171 

CERTIFICATE. 

of  county  clerk  to  new  sheriff,   of  taking  oath,  and  filing  oath  and 

bond , 133 

by  sheriff  of  resistance  to  process 35 

of  execution  of  death  sentence 61 

of  service  of  subpoena  in  criminal  action  or  proceeding  by  delivering 

copy 62 

by  delivering  original 63 

by  sheriff,  on  copy  mandate  or  other  paper 65 

of  service  of  summons  (and  complaint) 66 

on  more  than  one  individual 67 

on  infant  under  14,  or  person  judicially  declared  incompetent,  68 
on^infant  14  or  over  or  incompetent  person  not  so  judicially 

declared '. 69 

on  domestic  corporation 70 

on  foreign 'Corporation 71 
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• 

CERTIFICATE— {(7o?i«tm(«(i),  porm  mo. 

of  service  of  process  to  commence  special  proceediiig- 72 

of  inability  to  serve    73 

of  substituted  service  of  summons  and  order 74 

of  service  of  subpcena  on  more  than  one 75 

on  one 76 

of  service  of  subpoena  duces  tecum 77 

of  service  of  supervisor's  subpoena 163 

of  service  of  injunction  order 78 

on  copies  of  order  of  arrest,  return  and  undertaliing 81 

of  deposit  in  lieu  of  bail 83 

of  surrender  of  defendant  by  bail  (on  arrest  in  civil  actions) 85 

by  defendant  in  exoneration  of  his  bail '. 86 

of  surrender  of  defendant  by  bail  on  bond  for  jail  liberties 174 

on  copy  warrant  of  attachment  and  affidavit 88 

on  copy  -warrant  of  attachment  and  notice  of  property  attached. .     89 

on  copy  affidavit,  requisition  and  undertaking,  in  replevin 93 

on  copy  execution .j 97 

of  sale  of  real  estate Ill 

of  redemption  : 

by  judgment  debtor,'  heir,  devisee  or  grantee 112 

by  judgment  creditor ' 112 

by  mortgagee 112 

by  county  superintendent  or  overseer  of  the  poor 112 

of  service  of  habeas  corpus  to  testify,  or  to  inquire  into  cause  of  de- 
tention  , 118 

of  service  of  certiorari  to  inquire  into  cause  of  detention 119 

of  service  of  alternative  writ  of  mandamus 120 

of  service  of  writ  of  prohibition " 121 

of  service  of  peremptory  writ  of  mandamus 132 

of  service  of  certiorari  to  review 137 

of  service  of  precept  in  summary  proceedings  for  land 138 

of  service  of  order  in  supplementary  proceedings 133 

of  service  of  citation 135 

of  service  of  comptroller's  notification 166 

by  constable,  with  requisition  on  sheriff  to  execute  mandate 197 

by  constable  to  copy  inventory  in  attachment 305 

by  constable  of  service  of  subpcena 912 

CERTIORARI. 

return  to 117 

certificate  of  service  of,  to  inquire  into  cause  of  detention 119 

certificate  of  service  of,  to  review 137 

CITATIOK: 

certificate  of  service  of 135 

affidavit  of  service  of,  and  of  order  in  proceedings  to  discover  property 
withheld  from  execution 136 

CLAIM  OP  THIRD  PERSON. 

notice  by  sherifi'  that  indeninity  is  required  on,  in  replevin J,  93 

notice  by  sheriff  of  inquest  on,  to  property  levied  upon  or  attached^. .  .{,100> 
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CLAIM  OF  THIRD  VERSOIS—)  Continued).  fom  no. 

oath  to  jurore  on  trial  of ■ 101 

oath  to  -witness 102 

inquisition  on  trial  of 108. 

constable's  return  on  attachment  on,  and  bond 208 

bond  on  (justice's  court) 209 

CLERK. 

approval  by,  of  sureties  on  sheriff's  bond 4 

COLLECTOR. 

sherifTs  retutn  on  county  treasurer's  warrant  against 170 

COMMITMENTS. 

jail  record  of,  and  of  discharges,  etc 50 

COMPLAINT. 

sheriff's  certificate  of  service  of  (and  summons),  on  individual #.     66 

on  more  than  one  individual 67 

on  infant  under  14,  or  person  judicially  declared  incompetent. ...     68 
on  infant  14  or  over,  or  person  incompetent,  not  so  judicially  de- 
clared       69 

on  domestic  coi-poration 70 

on  foreign  corporation 71 

by  constable  of  service  of  (and  summons) 198 

COMPTROLLER. 

sheriff's  certificate  of  service  of  notification  of 166 

CONTEMPT. 

sheriff's  return  on  vrarrant  of  attachment  for,  other  than  criminal  ....  130 
CORONER. 

oath  of  office  of 177 

resignation  of 178 

designation  of,  to  execute  office  of  sheriff 179 

bond  of,  when  designated  as  sheriff 180 

bond  of,  when  sole  coroner,  acting  as  sheriff 181 

oath  administered  by,  to  jury,  witness  and  interpreter 182 

subpoena  issued  by 183 

attachment  by,  against  witness 184 

examination  of  witnesses  on  inquest  by 185 

inquisition  by 186 

warrant  by .\   187 

statement  by,  to  supervisors  as  to  property  found  on  bodies,  etc 188 

report  by,  to  supervisors  as  to  service  of  jurors 1 89 

account  against  county 190 

CORPORATIONS. 

sheriff's  return  on  summons  against,  in  criminal  proceedings 49 

constable's  return  on  service  of  summons  on 200 

sheriff's  return  on  service  of  summons  on 70,     71 

{See  Certtpcate.) 
COUNTY  TREASURER. 

sheriff's  return  on  warrant  of,  for  taxes 187 

on  debt  owing  non-resident 168 

against  persons  removed  from  county 169 

on  warrant  of,  against  collector 170 


932  Index  to  Forms. 

courts.  form  no. 

sheriff's  calendar  for 16 

sheriff's  proclamation,  acting  as  crier,  on  opening  court 19 

before  calling  grand  jury 30 

for  silence  on  charging  grand  juiy 21 

to  return  recognizances 23 

before  calling  petit  jury 23 

for  persons  to  appear  on  recognizances 24 

for  persons  bound  to  answer 25 

for  bail  to  produce  principal 26 

for  adjournment 37 

for  opening  court  after  adjournment 28 

sheriff's  list  of  disorderly  persons  for 30 

COURT  OF  SPECIAL  SESSIONS. 

constable's  return  on  summoning  jury  in 331 

CRIER. 

sheriff  acting  as  {see  Courts) 19-38 

CRIMINAL  CASES. 

return  of  constable,  etc.,  in 333 

D. 

DEATH  SENTENCE. 

invitation  to  attend  execution  of 60 

certificate  of  execution  of 61 

DECREE. 

notice  of  sale  of  real  property  under 156 

memorandum  of  sale  of  real  property  uijder 157 

general  form  of  sheriff's  deed  on  sale  of  real  property  imder 160 

sheriff's  report  of  sale  under,  in  partition 161 

final  report  in 161 

in  foreclosure 161 

in  other  cases 161 

DEED. 

sheriff's,  on  execution  sale  of  real  property 113 

on  sale  in  partition 158 

on  sale  in  mortgage  cases »   159 

general  form  on  sale  under  decree 160 

DEPOSIT. 

certificate  of,  in  lieu  of  bail 83 

DEPUTY. 

of  sheriff,  appointment  bf 8 

resignation  of 9 

special,  appointment  of 10 

"bond  of,  or  of  special  deputy 11 

DESIGNATION. 

of  temporary  jail   14 

of  coroner  to  execute  oflace  of  sheriff 179 
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DISORDERLY  PERSONS.  fokmno. 

list  of,  for  court  of  sessions 30 

return  on  warrant  for 44 

sheriflfs  account  of  materials  purchased,  etc.,  for  employment  of 51 

sheriff's  report  to  court  of  sessions  or  board  of  supervisors  as  to  labor, 
etc.,  of 53 

DISTRAINED  PROPERTY. 

notice  of  sale  of 153 

return  on  sale  of 154 

constable's  notice  of  sale  and  return 230 

DRUNKARDS. 

sheriflE's  return  on  precept  for  jury  in  proceedings  for  committee  of . . .  132 


EXAMINATION. 

of  bail,  at  instance  of  sheriff  on  arrest  in  civil  action  80 

of  witnesses  on  coroner's  inquest 185 

EXECUTION. 

of  death  sentence,  invitation  of  sheriff  to  attend 60 

of  death  sentence,  certificate  of 61 

sheriff's  indorsement  of  receipt  of 96 

minute  of  receipt  of,  and  certificate  on  copy 97 

indorsement  of  levy  under    98 

notice  of  sale  of  personal  property  under,  and  of  adjournment  . . .  108 

of  real  property  under,  and  of  adjournment 110 

certificate  of  sale  of  real  property  under Ill 

deed  on  sale  under 113 

return  on,  against  property : 

where  wholly  unsatisfied 114 

where  wholly  satisfied 114 

where  satisfied  in  part '. 114 

where  levy  but  no  sale 114 

where  stayed  before  levy 114 

return  on,  against  person i 115 

constable's  indorsement  of  levy  under ' 316 

notice  of  sale  under,  and  of  adjournment ^ 317 

indorsement  of  receipt  of  . , 318 

return  on,  against  property : 

where  satisfied  in  full 319 

where  unsatisfied 319 

where  partly  satisfied 219 

where  stayed,  etc 319 

return  on,  against  body 320 

no  property,  and  no  body 330 

where  satisfied  out  of  property 330 

where  no  property,  and  body  is  taken *.....  330 

where  satisfied  in  part  out  of  property,  and  body  taken  for 

balance 330 

on  copy  of  execution  and  return  left  with  jailer 230 
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FEES.  FORM  NO. 

affidavit  by  constable  as  to  travel 333' 

FINE. 

return  on  warrant  to  collect 131 

under  military  code 164 

by  constable 314 

under  military  code 333 

FIRES. 

subpoena  on  investigation  of  origin  of,  and  subpoena  ticket 139 

oath  administered  by  sheriff  to  foreman  of  jury-  on  inquest  to  investi- 
gate origin  of 140  ~ 

to  jurors 140 

to  witness 141 

minutes  of  testimony  on  inquest  as  to  origin  of 143 

inquisition  on  investigation  as  to/ 143 

recognizance  of  witness  on 144 

with  sureties 145 

warrant  on 14ft 

FORECLOSURE. 

sheriff's  deed  on  sale  of  real  estate  on 159 

report  of  sale  in  (page  806) 161 

FUGITIVE. 

from  justice,  return  on  governor's  warrant  for 40' 

from  foreign  coimtry,  return  on  warrant  for 41 

a. 

GAMINGIDEVICES. 

return  on  warrant  to  search  for 47 

GUARD. 

sheriff's  application  to  governor  f or 15 

H 

HABEAS  CORPUS. 

to  testify,  return  on 116 

or  certiorari,  return  on 117 

to  testfty,  or  to  inquire  into  cause  of  detention,  certificate  of  service  6f,  118 
HIGHWAY. 

constable's  return  on  service  of  summons  for  refusal   to  perform 

labor  on ' 234 

on  summons  for  jury  in  opening  or  altering  335 

constable's  notice  to  juror  in  opening,  etc 336 

return  to  precept  for  jury  in  case  of  encroachment  on 33T 

notice  to  commissioners  and  occupant  of  meeting  of  jury 338 

return  on  precept  in  case  of  strays 339 

I. 

IDIOTS. 

return  on  precept  for  jury  in  proceedings  for  committee  of 133 
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INDEMNITY.  form  no. 

notice  by  sheriflf  in  replevin  that  he  requires,  on  claim  of  third  person,  93 

bond  of,  to  sheriff,  against  levy  by  execution  or  attachment 104 

bond  of,  to  constable,  by  executipn  plaintiff 221 

INDIAN  LANDS. 

sheriffs  return  on  warrant  for  removal  from. 165 

INDORSEMENT. 

by  sheriff,  of  receipt  of  execution 96 

of  levy  under  execution 98 

by  constable  of  levy  under  execution 216 

of  receipt  of  execution 218 

INFORMATION. 

of  commission  of  crime,  return  on  warrant  issued  upon 36 

INJUNCTION. 

order,  certificate  of  service  of 78 

INSURRECTION. 

sheriff's  application  to  governor  to  proclaim  county  in 18 

INTERPRETER. 

oath  to,  by  coroner 182 

INQUEST. 

inquisition  on,  as  to  sanity  of  prisoner  sentenced  to  death 53 

as  to  pregnancy  of  prisoner  sentenced  to  death 59 

oath  to  jurors  on,  as  to  sanity  (or  pregnancy)  of  prisoner 55 

to  witness 56 

to  juror,  when  challenged .' 57 

to  witness  on  challenge  to  juror 58 

notice  of,  on  claim  by  third  person,  of  property  levied  upon  or  at- 
tached   100 

inquisition  on,  upon  trial  of  claim  of  third  person  to  property  levied 

upon  or  attached 103 

upon  writ  of  assessment 125 

upon  investigation  as  to  fires 143 

recognizance  of  witnessess  on,  upon  investigation  as  to  fires,  without 

sureties 144 

with  sureties 145 

warrant  on  inquisition  on,  as  to  fires 146 

examination  of  witnesses  on  coroner's ' 185 

inquisition  on  coroner's 186 

warrant  on  coroner's 187 

coroner's  statement  of  property  found  on 188 

coroner's  report  to  supervisors  as  to  jurors  serving  on 189 

coroner's  account  against  county  on 190 

INQUISITION.     (See  Inquest.) 

INVENTORY. 

by  sheriff,  of  property  attached 90 

on  return  of  warrant  to  seize  property  under  surrogate's  decree. . .  137 

by  constable,  of  property  attached \ 203 

certificate  to  copy  of 205 
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INVESTIGATION.  form  no. 

as  to  flres,  subpoena  and  ticket  on 139 

oath  to  foreman  of,  and  to  jurors  on 140 

to  witnesses  on 141 

minutes  of  testimony  on 142 

inquisition  on 143 

INVITATION. 

by  sherifif,  to  attend  execution  of  death  sentence 60 

J. 

JAIL. 

temporary,  designation  of 14 

record  of  commitments,  discharges,  etc 50 

liberties,  bond  for    172 

assignment  of 175 

acknowledgment  of  surrender  by  bail  on 173 

JUDGMENT. 

sheriff's  return  on  bench  warrant  for 38 

JUROR.     (8ee  Jury.) 
JURY. 

sheriff's  written  notice  to  juror  on  summoning 31 

return  to  list 32 

oath  to,  on  inquest  as  to  sanity  or  pregnancy  of  prisoner  sentenced  to 

death 55 

oath  to  witness  on  challenge  to  juror  on,  upon  inquests  as  to  sanity  or 

pregnancy  of  prisoner 58 

oath  to,  on  claim  of  third  person  to  property  levied  on  or  attached. . . .  101 

on  writ  of  assessment 134 

sheriff's  return  on  precept  for,  in  proceedings  for  committee  of  idiots, 

lunatics  and  drunkards ' . .  132 

oath  to  foreman  of,  and  to  jurors,  on  inquest  as  to  fires 140 

affidavit  of  service  of  precept  for,  under  act  to  incorporate  plank-road, 

etc.,  companies 155 

oath  to  foreman  of,  and  to  jurors,  on  coroner's  inquest 182 

constable's  return  on  venire  for 315 

on  summons  for,  in  opening  or  altering  highways 225 

notice  to  jurors,  on  summoning,  in  opening,  etc.,  highways 326 

return  to  precept  for,  in  case  of  encroachment  on  highway 237 

notice  to  commissioners  and  occupant  of  meeting  of,  in  case  of 

encroachment  on  highways 228 

retm'u  on  summoning  in  court  of  special  sessions 331 

JUSTIFICATION. 

of  sureties  on  sheriff's  bond 3 

notice  of,  by  sheriff,  of  bail  on  arrest  in  civil  action 83 

L. 

LIBERTIES. 

of  jail,  bond  for 173 

assignment  of  bond  for 175 
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LIST.  FOKM  KO. 

of  disorderly  persons  by  sheriff 30 

LEVY. 

sheriff's  notice  of,  upon  real  estate,  by  warrant  of  attachment 87 

indorsement  of,  under  execution 98 

receipt  and  undertaking  for  re-delivery  by  sheriff,  of  property  under,  99 

sheriff's  notice  of  inquest  on  claim  by  third  person  to  property  under,  100 

bond  of  indemnity  to  sheriff  against 104 

sheriff's  notice  of,  on  real  property,  upon  judgment  after  ten  years. . .  109 

constable's  indorsement  of,  under  execution 316 

6UNATICS. 

sheriff's  return  on  precept  for  jury  in  proceedings  for  committee  of . . .  132 

M. 

MANDAMUS. 

certificate  of  service  of  alternative  writ  of 120 

of  service  of  peremptory  writ  of 133 

MANDATE. 

sheriffs  receipt  of,  to  party  delivering  it 64 

certificate  on  copy  of 65 

MEMORANDUM. 

of  sale  of  real  property  under  decree 157 

MILITARY. 

sheriff's  order  for 17 

MILITARY  CODE. 

sheriff's  bond  under 6 

return  on  warrant  for  fines  under 164 

constable's  bond  under 196 

return  on  warrant  for  fines  under 333 

MINUTES. 

of  testimony  on  inquest  as  to  fires 143 

on  coroner's  inquest 185 

MOliTGAGE. 

deed  on  sale  upon  foreclosure  of 159 

report  of  sale  on  foreclosure  of  (p.  806) 161 

NOTICE. 

of  pliice  of  keeping  sheriff's  office  18 

to  juror  by  sheriff  on  summoning  jury 31 

to  district  attorney  of  inquest  as  to  sanity  (or  pregnancy)  of  prisoner 

sentenced  to  death 54 

of  justification  of  bail,  on  arrest  in  civil  action 83 

of  levy  upon  real  estate  by  warrant  of  attachment 87 

of  property  attached,  not  capable  of  manual  delivery 89 

that  sheriff  requires  indemnity  on  claim  of  third  person,  in  replevin. .  93 
of  inquest  on  claim  of  third  person  to  property  levied  upon  or  at- 
tached   100 
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NOTICE — {Oontinued).  tobm  no. 

by  sheriff  of  sale  of  personal  property 108 

of  adjournment  of 108 

of  levy  on  real  property  upon  judgment  after  ten  years. 109 

of  sale  of  real  property  on  execution 110 

of  execution  of  writ  of  assessment 133 

of  wrecks : 148 

of  sale  of  wrecked  property 150 

of  sale  of  distrained  property,  by  sheriff 153 

by  constable 330 

of  sale  of  real  property  under  decree 156 

by  constable,  of  sale  under  execution 317 

of  adjournment  of 317  ' 

to  juror  in  opening,  etc.,  highway 336 

to  commissioners  and  occupant  of  meeting  of  jury,  in  case  of  en- 
croachment on  highway 838 

NOTIFICATION. 

of  comptroller,  certificate  of  service  of 166 

o. 

OATH. 

of  office,  for  sheriff,  coroner  or  constable 1 

a, 
for  coroner 177 

for  constable 194 

of  sureties  on  sheriff's  bond 8 

to  jurors  on  inquest  as  to  sanity  (or  pregnancy)  of  prisoner 55 

to  witness  on 56 

to  juror  when  challenged  on 57 

to  witness  on  challenge  on 58 

to  jurors  on  trial  of  claim  of  third  person  to  property  levied  upon  or 

attached 101 

to  witness  on 103 

to  jurors  on  writ  of  assessment 134 

to  foreman  of  jury  on  inquest  as  to  fires 140 

to  jurors  on 140 

to  witness  on 141 

to  foreman  of  jury  on  coroner's  inquest : 183 

to  jurors  on 183 

to  witness  on 183 

to  interpreter  on 183 

OBSCENE  PRINTS,  ETC. 

return  on  warrant  to  search  for 48 

ORDER. 

for  military,  by  sheriff 17 

for  re-commitment,  return  on 39 

for  substituted  service  of  summons,  certificate  of  service  of,  and  of 

summons 74 

of  arrest,  certificate  for  a  copy  of,  and  of  return  and  undertaking 81 

sheriflE's  return  on / 84 

in  supplementary  proceedings,  certificate  of  service  of 133 
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ORDER — ( Continued) .  fokm  no. 

injproceedings  to  discover  property  withheld  from  executor,  affidavit 

of  service  of,  and  of  citation 136 

in  surrogates  court,  affidavit  of  service  of 138 

for  sale  of  vessel,  return  on 158 

of  arrest,  return  of  constable  on 302 

OFFICE. 

sheriff's  notice  of  place  of  keeping 13 

OYER  AND  TERMINER. 

sheriff's  proclamation'f or 39 

I* 

PARTITION, 

sheriflE's  deed  on  sale  in 158 

.report  of  sale  in 161 

PEACE  WARRANT. 

return  on 43 

PETITION. 

for  sale  of  wrecked  property  where  perishable 149 ' 

PLANK-ROAD. 

affidavit  of  sei'vice  of  precept  for  jury,  under  act  to  incorporate 155 

PRECEPT. 

in  summary  proceedings  for  land,  certificate  of  service  of 138 

for  jury  in  proceedings  for  committee  of  idiot,  lunatic  or  drunkard, 

return  on 183 

for  jury  under  act  to  incorporate  plank-road,  etc.,  companies,  affidavit 

of  service  of 155 

constable's  return  on,  in  summary  proceedings  for  land 333 

for  jury  in  case  of  encroachment  on  highways 337 

in  case  of  strays  on  highway 339 

PREGNANCY. 

notice  to  district  attorney  of  inquest  as  to,  of  prisoner 54 

oath  to  jurors  on  inquest  as  to 55 

to  witness 56 

to  juror  when  challenged 57 

to  witness  on  challenge 58 

inquisition  as  to,  of  prisoner  sentenced  to  death 59 

PROCESS. 

constable's  return  on,  for  detention  of  canal  boat 310 

PROCLAMATION. 

of  sheriff  acting  as  crier : 

on  opening  court 19 

before  calling  grand  jury 30 

for  silence  on  charging  grand  jury 31 

to  return  recognizances  .   . ; 22 

before  calling  petit  jury 33 

for  persons  to  appear  on  recognizances 34 

for  persons  bound  to  answer 35 

for  bail  to  produce  principal 36 
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FnOCLAm.A.TIO'SS— (Continued).  form  no. 

for  adjournment 37 

for  opening  court  after  adjournment 3& 

of  sheriff  for  oyer  and  terminer 29i 

PROHIBITION. 

writ  of,  certificate  of  service 131 

PROOF  OF  SERVICE.     (See  Affidavit;  Certificate;  Return.^ 

RECEIPT. 

of  mandate,  to  party  delivering 64 

of  execution,  indorsement  of,  by  sheriff , 96 

minute  of 97 

for  re-delivery  of  property  levied  upon,  and  undertaking 99 

.  of  execution,  indorsement  of,  by  constable 318 

RECOGNIZANCE. 

of  witnesses,  upon  inquest  as  to  fires,  without  sureties. 144 

with  sureties 145 

(See  Bail ;  Bond ;  Undertaking.) 

RE-COMMITMENT. 

return  on  order  for 39 

RECORD. 

of  commitments,  discharges,  etc.,  for  jail 50 

REDEMPTION. 

certificate  of 112 

REMOVAL. 

of  sheriflE's  appointees 12 

REPLEVIN. 

certificate  on  copy  affidavit,  requisition  and  undertaking  in 93 

notice  that  sheriff  requires  indemnity  on  claim  of  third  person  in 93 

sheriff's  approval  of  undertaking  in 94  . 

sheriff's  return  in ... , 95 

constable's  return  in 211 

REPORT. 

of  sheriff  to  court  of  sessions,  or  to  board  of  supervisors,  as  to  labor, 

etc.,  of  disorderly  persons 52 

of  sale  under  decree 161 

by  sheriff  to  supervisors  of  moneys  received 176 

by  coroner,  to  supervisors,  as  to  service  by  jurors 189 

REQUISITION. 

by  constable  for  sheriff  to  execute  mandate 197 

RESIGNATION. 

of  sheriff 7 

of  under-sheriff  or  deputy 9 

of  coroner 178 

of  constable 193 

RESISTANCE. 

to  process,  sheriff's  certificate  of '. 35 
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EETURN. 

by  sheriff:  fokm  no. 

to  jury  list 33 

on  warrant  issued  on  information  of  crime 86 

on  bench  warrant  for  arraignment    37 

for  judgment 38 

on  order  for  recommitment 39 

on  governor's  warrant  for  fugitive  from  justice 40 

on  warrant  for  fugitive  from  foreign  countiy 41 

on  peace  warrant 42 

on  warrant  in  bastary  proceedings 43 

on  warrant  for  disorderly  person 44 

on  search  warrant 45 

on  warrant  to  obtaiii  books  and  papers  from  an  ex-officer 46 

on  warrant  to  search  for  gaming  devices 47 

for  obscene  prints,  etc 48 

on  summons  against  corporation  in  criminal  proceedings 49 

on  order  of  arrest 84 

on  warrant  of  attachment 91 

in  replevm 95 

on  execution  against  property 114 

against  person 115 

on  habeas  corpus  to  testify 116 

to  habeas  corpus  or  certiorari 117 

to  writ  of  assessment 126 

on  warrant,  in  summary  proceedings  for  land 129 

on  warrant  of  attachment  for  contempt,  other  than  criminal 130 

on  warrant  to  collect  fine  131 

on  precept  for  jury,  in  proceedings  for  committee  of  idiot,  lunatic 

or  drunkard 132 

on  warrant  in  supplementary  proceedings 134 

on  warrant  to  seize  property  under  decree  in  surrogate's  court 137 

pn  warrant  against  ship  or  vessel 151 

on  order  for  sale  of  vessel 152 

on  sale  of  property  distrained 154 

on  warrant  for  defaulting  witness 162 

on  warrant  for  fines  ujider  military  code 164 

on  warrant  for  removal  from  Indian  lands 165 

for  commitment  on  re-entry  of 165 

on  county  treasurer's  warrant  for  taxes 1'67 

on  debt  owing  non-resident 168 

against  persons  removed  from  county 169 

on  county  treasurer's  warrant  against  collector -. 170 

on  warrant  to  obtain  possession  of  canal  property 171 

by  constable : 

of  service  of  summons  and  complaint IPS 

of  summons I .  U 

of  service  of  summons  on  corporation  or  association ;00 

on  summons,  that  defendant  or  person  designated  cannot  be  iouinl,  201 
on  order  of  arrest 202 

60 
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EETURN— (Cbn^wti«(?).  '  fokm  n<x 

on  attachment > 204^ 

where  undertaking  given  on 20ft 

where  claim  and  bond  by  third  person 208 

on  process  directing  detention  of  canal  boat 210i 

in  replevin 211 

on  warrant  of  attachment  against  witness 213. 

on  warrant  for  collection  of  fine 214 

on  venire 215 

on  execution  against  property 2l9i 

against  body , 22(> 

on  precept  and  warrant  in  summary  proceedings  for  land 222 

on  warrant  for  fines  under  military  code 22S 

on  service  of  summons  for  refusal  to  perform  highway  labor 224 

on  summons  for  jury  in  opening  or  altering  highways. 225 

to  precept  for  jury  in  case  of  encroachment  on  highway. 227 

on  precept  in  case  of  strays  on  highway 229 

on  sale  of  distrained  property 230 

on  summoning  jury  in  court  of  special  sessions 281 

on  warrants  in  criminal  cases. . , 233 

s. 

BALE. 

notice  of,  by  sheriff,  of  personal  property' lOS 

of  adjournment 108 

of  real  property,  on  execution 110 

certificate  of,  real  property Ill 

petition  for,  of  wrecked  property  when  perishable 149 

notice  of,  wrecked  property 150 

return  on  order  for,  of  vessel 152 

notice  of,  distrained  property 153 

return  on 154 

notice  of,  real  property  under  decree 156 

memorandum  of 157 

notice  of,  by  constable  under  execution 217 

adjournment  of 21T 

notice  of,  by  constable,  distrained  property. 230 

SANITY. 

inquisition  as  to,  if  [prisoner  under  sentence  of  death 53 

inquest  as  to,  of  prisoner,  notice  to  district  attorney  of 54 

oath  to  jurors  on 55 

to  witness 56 

to  juror  when  challenged 57 

to  witness  on  challenge  to  juror 58 

SEARCH  WARRANT. 

return  on 45 

for  gaming  devices 47 

for  obscene  prints,  etc 48 

SHIP. 

return  on  warrant  against 151 
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SPECIAL  PROCEEDING.  form  no. 

ceritfloate  of  service  of  process  commencing 72 

STATEMENT. 

by  coroner  to  supervisors,  of  property  found  on  body 188 

STRAYS. 

constables  return  on  precept  in  case  of,  on  highways ' 229 

SUBPCENA. 

sheriff's  certificate  of  service  of,  in  criminal  action  or  proceeding  (by 

showing  original  and  delivering  copy) ' 63 

by  delivery  of  original 63 

sheriff's  certificate  of  service  of,  in  civil  action  or  special  proceeding 

(on  more  than  one) 75 

on  one  person 76 

of  service  of  duces  tecum " 77 

issued  by  sheriff ' 105 

ticket ;    106 

AuLces  tecum, 107 

on  investigation  as  to  fire ; 1^9 

ticket 139 

by  supervisors,  sheriffs  certificate  of  service  of 163 

by  coroner. . .         183 

constable's  certificate  of  service  of 213 

SUMMARY  PROCEEDINGS. 

for  land,  sheriff's  certificate  of  service  of  precept  in 138 

constable's 323 

sheriff's  return  on  warrant  in 139 

constable's 222 

SUMMONS. 

in  criminal  proceedings  against  corporations,  return  on 49 

sheriff's  certificate  of  service  of,  on  individual 66 

on  more  than  one  individual 67 

on  infant  under  14,  or  person  judicially  declared  incompetent 68 

on  infant  14  or  over,  or  incompetent  person  not  so  judicially 

declared 69 

on  domestic  corporation 70 

on  foreign  corporation 71 

sheriff's  certificate  of  inability  to  serve 73 

of  substituted  service  of 74 

constable's  return  of  service  of,  and  complaint 198 

return  on  service  of 199 

upon  corporation  or  association 200 

constable's  return  on,  that  'defendant,  or  person  designated  cannot  be 

found 201 

for  refusal  to  perform  higliway  labor,  return  of  constable  on 234 

for  jury  in  opening  or  altering  highways,  return  of  constable  on 225 

[SUPERVISORS. 

subpcena  by  certificate  of  service  of 163 

sheriff's  report  to,  of  moneys  received 176 

statementito,  by  coroner,  'of  property  found  on  bodies 188 
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SVPEHYISOB.S— (Continued).  form  no. 

report  to,  by  coroner,  as  to  service  of  jurors  on  inquests 189 

account  of  coroner  to  be  presented  to  board  of 190 

8UPPLEMENTAEY  PROCEEDINGS. 

order  in,  certiflcateof  service  of 133 

warrant  in,  return  on 134 

SURETIES. 

oath  of,  on  sheriff's  bond 3 

approval  on  sheriff's  bond  by  clerk 4 

examination  of,  on  defendant's  undertaking  on  arrest  in  civil  action  . .  80 

notice  by  sheiiff  of  justification  of 82 

SURRENDER. 

of  defendant  by  bail,  on  arrest  in  civil  action,  certificate  of 85 

volurttary,  by  defendant  in  exoneration  of  his  bail,  on  arrest  in  civil 

action,  certificate  of 86 

of  defendant  by  bail  on  bond  for  jail  liberties,  acknowledgment  of,  by 

sheriff 173 

certificate  of,  by  sheriff 174 

SURROGATE'S  COURT. 

citation  by,  certificate  of  service  of 135 

citation  and  order  in,  to  discover  property  withheld  from  executor, 

affidavit  of  service  of 136 

warrant  under  decree  in,  to  seize  property,  return  on 137 

order  in,  affidavit  of  service  of 138 

T. 

TAXES. 

county  treasurer's  warrant  for,  return  on 167 

on  debt  owing  non-resident,  return  on 168 

against  person  removed  from  county,  return  on 169 

TESTIMONY. 

minutes  of,  on  inquest  as  to  flres 142 

of  witnesses  on  coroner's  inquest  185 

on  examination  of  bail,  on  arrest  in  civil  action 80 

TRAVEL  FEES. 

affidavit  of  constable  as  to 232 

XJ. 

UNDER-SHERIFF. 

appointment  of 8 

resignation  of 9 

bond  of 11 

UNDERTAKING. 

on  arrest  in  civil  action i..  79 

certificate  for  copy  of 81 

approval  of,  by  sheriff,  in  replevin 94 

for  re-delivery  of  property  levied  upon 99 

by  defendant  in  attachment  in  j  ustice's  court 207 

approval  of,  by  constable 307 

(See  Bail;  Bond;  Becognizance.) 
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VENIRE.  * 

'•^                                                                                                                             rOKM  NO 
constable's  return  on 315 

VESSEL. 

return  on  warrant  against 151 

return  on  order  for  sale  of  ,. 152 

WARRANT.  ^     * 

on  information  of  crime,  return  on 36 

bench,  for  arraignment,  return  on 37 

bench,  for  judgment,  return  on ' 38 

(or  order),  for  re-commitment,  return  on 89 

governor's,  for  fugitive  from  justice,  return  on 40 

for  fugitives  from  foreign  country,  return  on 41 

peace,  return  on 43 

in  bastardy  proceedings,  return  on 43 

for  disorderly  person,  return  on 44 

search,  return  on 45 

to  obtain  books  and  papers  from  an  ex-offlcer,  return  on 46 

to  search  for  gaming  devices,  return  on 47 

for  obscene  prints,  etc.,  return  on 48 

of  attachment,  certificate  on  copy  of 88 

with  notice  of  property  attached  89 

return  on,  by  sheriff 91 

in  summary  proceedings  for  land,  sheriffs  return  on  . . : 139 

of  attachment  for  contempt  other  than  criminal,  sheriff's  return  on. . .  180 

to  collect  fine,  sheriff's  return  on 131 

in  supplementary  proceedings,  sherifE's  return  on 134 

to  seize  property,  under  decree  in  surrogate's  court,  sherifE's  return  on,  187 

by  sheriff,  on  inquisition  as  to  fire  146 

against  ship  or  vessel,  sheriff's  return  on 151 

for  defaulting  witness,  sheriff's  return  on 162 

for  fines,  under  military  code,  sherifl's  return  on , 164 

constable's  return  on 223 

for  removal  from  Indian  lands,  sherifE's  return  on 165 

■  for  commitment  on  re-entry,  sheriff's  return  on 165 

of  county  treasurer;  for  taxes,  return  on 167 

on  debt  owing  non-resident,  return  on 168 

against  person  removed  from  county,  return  on 169 

of  ^county  treasurer,  against  collector,  return  on 170 

to  obtain  possession  of  canal  property,  return  on 171 

by  coroner 187 

of  attachment  against  witness  (justice's  court)  constable's  return  on. . .  213 

for  collection  of  fine  (justice's  court)  constable's  return  on 314 

in  summary  proceedings  for  land  (justice's  court)  constable's  return  on,  233 
constable's  return  on,  in  criminal  cases 233 

WITNESS. 

oath  to,  on  inquest  as  to  sanity  of  prisoner  sentenced  to  death 56 

on  challenge  to  juror  on 58 


946  Index  to  Foems. 

WITNESS— (Continued).  .  fokm  no. 

oath  to,  on  trial  of  claim  of  third  person  to  property  attached  or  levied 

upon 103 

on  inquisition  as  to  fires. . , 141 

recognizance  of,  without  sureties,  on  inquisition  as  to  fires 144 

with  sureties 145 

defaulting,  return  on  warrant  for 162 

oath  to,  by  coroner  on  inquest 183 

attachment  against,  by  coroner 184 

examination  of,  by  coroner 185 

attachment  against  in  justice's  cotu-t,  return  on  warrant  of 313 

{See  Bxamination  ;  Minutes ;  Subpxna;  Tegtimpny.) 
WRECKS. 

appraisal  of  property  of 147 

notice  of 148 

petition  for  sale  of  perishable  property  in  case  of 149 

notice  of  sale  of  property  of 150 


